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REPORTS    OF   CASES 

ARGUED  AND  DBTEBMINSD  IN 

THE  SURROGATES'   COURTS 

OF  TUS 

STATE  OF  NEW  YORK 

WITH   OTH£B  DECISI029S  APFECTING  DEGEDSNTs'  ESTATES. 


In  the  Matter  of  the  Determination  of  the  Construction  and 
Effect  of  a  Disposition  of  Property  Contained  in  the  Last 
Will  and  Testament  of  Nellie  E.  Fbaseb,  Deceased. 

James  Easton  Fbasee,  Petitioner,  Appellant ;  Chaeles  F.  Van 
Inwegen,  as  Executor  of  and  Trustee  under  the  Last  Will 
and  Testament  of  NELLufi:  E.  Fbaseb,  Decisased,  fmd  Edwabd 
P.  Jones,  as  Special  Guardian,  Eespondents. 

{ Supreme  Court,  App.  IMt?.,  Second  Department,  December  17,  1915.) 

Will  constbued — Devise  in  tbust  with  oontinoent  bbicainbebs  if  benb- 
ficiabt  die  without  issue — ^disposition  op  inoome  while  contiwgbnot 

EXISTS. 

The  wiU  of  a  testatrix  gave  her  property  to  her  executors  in  trust  to 
ute  the  income  and  principal,  if  necessary,  for  the  education  and  mainte- 
nance of  her  two  sons  during  their  minority,  and  in  the  meantime 
directed  the  accumulation  of  the  surplus  income.  When  the  sons 
respectively  attained  the  age  of  twenty-one  she  directed  that  the  inoome 
thereafter  arising  be  paid  to  them  in  equal  shares.  The  next  paragraph 
provided  that  when  the  sons  arrive  at  the  age  of  twenty-five  one-eightli 
of  her  estate  then  remaining  should  be  paid  to  each  child  absolutelyv 
Theiv  provision  was  made  for  the  further  payment  of  another  one-eighth 
to  each  child  upon  his  arrival  at  the  age  of  thirty.  The  6th  para- 
graph provided  that  "After  such  division  shall  have  been  made,  I  then 
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direct  my  said  executors  and  trustees  to  pay  over  to  my  said  sons,  the 
income  arising  from  the  balance  of  my  estate,  during  the  term  of  their 
natural  lives,  and  in  case  of  the  death  of  either,  without  leaving  lawful 
issue,  the  whole  income  to  go  to  the  survivor,  but  upon  the  death  of 
either  leaving  lawful  issue,  then  I  give  *  *  *  to  thd  issue  of  such 
child  the  undivided  one-half  part  of  my  estate  then  remaining."  It  was 
further  provided  that  "  in  case  of  the  death  of  both  of  &aid  children 
before  arriving  at  the  age  of  twenty-one  years  or  after  arriving  at  said 
age  without  leaving  lawful  issue,  then  I  give  *  *  *  unto  their  rela- 
tives on  their  father's  side,  the  property  then  remaining."  The  next 
paragraph  empowered  the  trustees  "  to  transfer  and  turn  over  unto  my 
said  sons  in  equal  shares  the  whole  of  my  said  ^tate  then  remaining, 
or  to  either  son  a  one-half  part  thereof,  to  be  his  absolutely,  at  any  time 
after^they  shall  arrive  at  the  age  of  thirty  years^  and  in  the  judgment  of 
ng^aid  executors  it  would  be  for  the  best  interest  of  said  child  or  chil- 
dren to  make  such  di^osition  thereof."  The  younger  son  died  during 
his  minority  without  issue,  and  without  receiving  any  portion  of  the 
corpus.  The  other  son  survives  and  being  over  thirty  years  of  age 
claims  his  brother's  share. 

Held,  that  if  the  surviving  son  should  also  die  without  issue,  the 
father's  relatives  would  take,  so  that  there  is  an  outstanding  remainder 
in  them  which  prevents  payment  to  the  surviving  son ;  that  in  the  mean- 
time the  trustee  holds  the  property  to  pay  the  income  to  said  son  and 
to  pay  the  corpus  to  the  father's  relative^  if  the  said  contingency  should 
happen. 

Appeal  by  the  petitioner,  James  Easton  Fraser,  from  a 
decree  of  the  Surrogate's  Court  of  Orange  county,  entered  in 
the  office  of  said  Surrogate's  Court  on  the  18th  day  of  June, 
1916. 


William  A.  Parshall,  for  the  appellant. 

Edward  P.  Jones,  special  guardian,  respondent. 

C.    E.    Ouddeback,    for   the    respondent    Charles    F.    Van 
Inwegen,  as  executor  and  trustee. 

Thomas,  J. — ^August  13,  1896,  Mrs.  Fraser,  then  a  widow, 
made  her  will  and  died  on  the  following  twentieth  day  of  that 
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month,  leaving  two  sons,  James,  thirteen  years  old,  and  Charles, 
seven  years  old,  as  her  heirs  at  law  and  next  of  kin.  James  is 
now  past  thirty  years  old.  Charles  died  without  issue  in  1907 
at  the  age  of  eighteen  years.  Van  Inwegen  is  tho  sole  acting 
executor  and  trustee.  The  primary  question  is  whether  James 
takes  the  one-half  of  the  corpus  of  the  estate  in  the  first  instance 
intended  for  Charles,  or  whether  he  takes  the  income  of  it, 
which  is  conceded,  and  the  corpus  passes  to  the  relatives  of  his 
father,  if  he  should  die  without  issue.  The  testatrix  expreseed 
her  desire  for  the  investment  and  management  of  her  estate  so 
'*  as  to  best  further  the  interest  of "  her  children,  but  her 
will  shows  a  plan  for  the  disposal  of  her  property,  and  it  must 
be  accepted  as  indicating  what  she  regarded  as  best  for  their 
welfare.  Her  intention  was  to  give  her  property  to  her  exec- 
utors in  trust  to  use  the  income,  and  principal  if  necessary,  for 
the  appropriate  education  and  maintenance  of  her  children  dur- 
ing their  minority,  and  meantime  to  accumulate  the  surplus 
income.  "  But  from  and  after  their  arrival  at  tbe  age  of 
twenty-one  years,  then  I  direct  that  the  income  thereafter  aris- 
ing *  *  *  be  paid  over  to  them  to  each  one-half  part."  I 
incline  to  the  conclusion  that  she  meant  until  they  severally 
arrive  at  the  age  of  twenty-On€,  inasmuch  as  the  next  para- 
graph provides  "  that  when  my  said  children  shall  arrive  at 
the  age  of  twenty-five  years,  one-eighth  of  my  entire  estate  then 
remaining  shall  *  *  *  be  paid  over  to  each  said  child  to  be 
his  absolutely."  But  when  James  would  become  twenty-five 
Charles  would  still  be  under  twenty-one.  The  next  sentence 
also  shows  that  it  was  the  intention  to  pay  the  one-eighth  to 
each  child  upon  his  arrival  at  majority.  Then  provision  is 
made  for  the  payment  of  another  eighth  of  the  principal  to  each 
child  upon  his  arrival  at  the  age  of  thirty  years.  I  note  the 
intent  to  regard  each  child  as  separately  taking  upon  arriving 
at  a  given  age,  as  it  may  have  some  bearing  upon  later  clauses. 
The  5th  paragraph  provides:  "After  such  division  shall  have 
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been  made^  I  then  direct  mj  said  executors  and  trustees  to 
pay  over  to  mj  said  sone,  the  income  arising  from  the  balance 
of  my  estate,  during  the  t^m  of  Iheir  natural  lives,  and  in  case 
of  the  death  of  either,  without  leaving  lawful  issue,  the  whole 
income  to  go  to  the  survivor  but  upon  the  death  of  either  leaving 
lawful  issue,  then  I  give  *  *  *  to  the  issue  of  such  child  the 
undivided  one-half  part  of  my  estate  then  remaining."  Paus- 
ing here  for  a  moment,  the  meaning  of  the  language  may  bq 
stated.  It  was  to  keep  the  income  of  the  estate  remaining 
after  payments  made  pursuant  to  paragraph  4  of  the  will 
to  the  sons  for  life,  but  if  either  died  without  leaving  issue  the 
income  should  be  paid  to  the  survivor;  but  if  the  one  dying  left 
issue  it  should  take  ^'  the  undivided  one-half  part  of  my  estate 
then  remaining."  But  the  testatrix  made  a  subsequent  provi- 
sion that  might  defeat  the  above  direction  in  whole  or  in  part, 
for  the  6th  paragraph  empowers  the  trustees  "  to  transfer  and 
turn  over  unto  my  said  sons,  in  equal  shares  the  whole  of  my 
said  estate  then  remaining,  or  to  either  son,  a  one-half  part 
thereof,  to  be  his  absolutely,  at  any  time  after  they  shall  arrive 
at  the  age  of  thirty  years,  and  in  the  judgment  of  my  said 
Executors  it  would  be  for  the  best  interest  of  said  child  or 
children  to  make  such  disposition  thereof."  That  power  was 
executed  as  to  James,  but  his  present  contention  is  that  he 
took  Charles'  interest  at  the  latter's  death  and  that  the  executor 
can  pay  that  to  him  under  the  power.  The  6th  clause,  I  con- 
clude, comprehends  the  whole  of  the  one-half  of  the  estate  in- 
tended for  Charles  had  he  lived  to  take  under  the  execution  of 
the  power.  But  he  died  without  issue.  Then  James  took  the 
income  and  in  any  case  would  take  the  principal  as  the  sole 
surviving  heir  of  his  mother,  if  no  inconsistent  gift  of  it  were 
made.  But  paragraph  5  continues :  "  and  in  case  of  the  death 
of  both  of  said  children  before  arriving  at  the  age  of  twenty- 
one  years  or  after  arriving  at  said  age  without  leaving  lawful 
issue,  then  I  give    *    *    *  unto  their  relatives  on  their  father's 
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side,  the  property  then  remaining."  The  will  provides  what 
may  be  done  with  the  income  and  principal  if  both  live,  to  wit 
each  shall  take  one-fourth  by  the  time  he  reaches  thirty  years, 
and  power  is  given  to  the  trustee  to  enlarge  the  gift  to  either  to 
a  one-half  upon  his  reaching  that  age.  But  if  the  power  be  not 
exercised  as  to  either,  his  share  shall  be  kept  invested  and  paid 
to  him,  or,  if  he  die  without  issue,  to  the  survivor,  or,  if  he 
die  with  issue,  such  issue  shall  take  the  corpus.  But  Charles 
died  without  issue  befoire  receiving  one-eighth,  one-quarter,  or 
one-half  under  the  power,  as  he  might  if  he  lived.  There  is  no 
power  in  the  trustee  to  give  that  to  James ;  the  father's  relatives 
cannot  now  take  it  because  the  condition  is  that  both  sons  die 
without  issue ;  but  Charles  has  died  without  issue,  and  if  James 
also  should  die  without  issue  the  condition  would  be  fulfilled 
and  the  father's  relatives  would  take.  Meantime,  awaiting  the 
event,  the  trustee  holds  the  property  to  pay  the  income  to  James, 
as  the  will  in  effect  directs  in  case  of  the  death  of  Charles,  and 
to  pay  to  the  father's  relatives  if  the  appointed  event  should 
happen.  The  language  does  not  require  each  child,  or  both 
children,  to  die  before  arriving  at  the  age  of  twenty^ne  or 
before  any  particular  age.  The  essential  provision  is  that  they 
both  die  without  issue,  before  the  exercise  of  the  discretionary 
power  in  the  trustee  to  vest  the  title  of  each  share  in  the  child 
for  whom  it  was  intended.  But  the  trustee  cannot  pay  Charles' 
;former  interest  to  James  without  first  finding  that  the  will  gives 
that  interest  to  James  in  case  of  Charles'  death.  The  income 
is  given  him ;  the  principal  absolutely  to  Charles'  issue  if  such 
be  left;  but  in  absence  of  such  issue  no  similar  language  ia 
used  as  to  the  survivor  taking.  Hence,  there  is  no  interest  in 
James  on  which  the  power  can  operate,  while  on  the  other 
hand  there  is  a  conditional  gift  to  the  father's  relatives.  That 
gift  could  .be  defeated  by  the  execution  of  the  power  if  it  was 
broad  enough  to  cover  it,  but  (1)  the  power  relates  to  a  gift  of 
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one-half  to  each  child;  (2)  it  enables  the  title  to  be  given  only 
to  one  who  was  intended  to  take  it  under  the  will. 

The  decree  of  the  Surrogate's  Court  of  Orange  county  should 
be  aflSrmed,  with  costs. 

Jenks,  p.  J.,  Cakb,  Stapleton  and  Putnam,  JJ.,  concurred. 

Decree  of  the  Surrogate's  Court  of  Orange  county  affirmed, 
with  costs. 


Jessie  Walt.ace  et  al  v.  Howard  G.  Wallace. 

(Court  of  Appeals,  September,  1915.) 

Evidence— Whex  attobney   may  TEsnrY  as  to  commxtxication  fbom 
clie:«t — Code  Civ.  Pro.,  §  836. 

1.  A  husband  and  wife  consulted  an  attorney  with  reference  to  the 
drafting  of  mutual  will^»,  which  contained  reciprocal  conditions.  Held, 
that  the  provision*  of  section  835  of  the  Code  of  Civil  Procedure  pre- 
venting an  attorney  from  divulging  communications  from  a  client  do  not 
apply  in  a  controversy  arising  between  beneficiaries  under  such  wills. 
The  disability  exists  only  when  the  communications  are  intended  to  be 
confidential.  (Matter  of  Cunnion,  135  App.  Div.  864,  201  N.  Y.  123, 
distinguished. ) 

Same — I:?disputable  evidence  bequibed  to  show  oo>tract  by  one  since 
deceased  to  dispose  of  mis  fbopebty  in  a  certain  manner. 

2.  The  evidence  required  to  show  a  contract  by  one  since  deceased  to 
dispose  of  his  property  in  a  certain  manner  after  his  death,  must  be 
clear  and  convincing,  or  it  will  not  be  regarded  as  sufiicient. 

Same. 

^.  To  attribute  to  a  will  the  quality  of  irrevocability  demands  the 
mo?t  indisputable  evidence  of  the  argument  which  is  relied  upon  to 
change  its  ambulatory  nature,  and  presumptions  will  not  take  the  place 
of  proof. 

Same — Insufficiency  op  evidence  to  show  agreement  to  make  mutual 
wnxs.* 

4.  Evidence  examined,  and  held,  that  testimony  of  witnesses  to  state- 
ments and  declarations  by   decedents  tending  to  show  that  they   con- 


•  See  Note,  Mutual  Wills.  Vol.  11,  p.  81. 
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tracted  to  make  mutual   irrevocable  wills,  together  with  such  evidence 
as  the  wills  themselves  present,  is  not  sufficient  to  establish  that  fact. 
(Rastetter  v.  Hoenninger,  214  X.  Y.  66,  distinguished.) 
Wallace  v.  Wallace,  158  App.  Div.  273,  affirmed. 

Appeal  from  a  judgment  of  the  Appellate  Division  of  th&. 
Supreme  Court  in  the  second  judicial  department,  entered  July 
31,  1913,  affirming  a  judgment  in  favor  of  defendants  entered 
ujwn  a  dismissal  of  the  complaint  by  the  court  on  trial  at  Special 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

John  H.  Jackson,  Ambrose  F.  McCa'be,  Emma  Ashy  and 
I»uis  Bevier,  Jr.,  for  appellants. 

The  court  at  Special  Term  erred  in  striking  out  the  testimony 
of  the  witnesses  Flynn,  Devlin  and  Leddy.  The  testimony 
should  not  have  been  stricken  out  as  privileged,  because  the  evi- 
dence did  not  warrant  the  conclusion  that  the  communications 
of  Mrs.  Wallace  to  the  attorney  acting  for  both  herself  and  her 
husband  were  intended  to  be  confidential  as  to  her  husband. 
(McCulloch  V.  IToffman,  73  X.  Y.  616;  Kent  v.  Ilarcourt,  33 
Barb.  491;  Jackson  v.  Woolsey,  11  Johns.  445;  Mowell  v.  Van 
Buren,  77  Hun,  569.)  If  two  pei"sons  are  cognizant  of  a  com- 
munication to  an  attorney  of  a  matter  involving  a  matter  of 
common  interest,  the  communication  is  not  privileged  in  a  liti- 
gation between  tho^e  two  persons  involving  that  matter.  (Hurl- 
bnrt  V.  Ilurlburt,  128  N.  Y.  420;  Sherman  v.  Scott,  .27  Hun, 
331 ;  Britton  v.  Lorenz,  45  X.  Y.  51 ;  Sandiford  v.  Frost,  9  App. 
Div.  44 ;  Mertens  v.  \Yakefield,  35  Misc.  Rep.  508 ;  Doheny  v. 
Lacy,  168  X.  Y.  213;  Rosenberg  v.  Rosenberg,  40  Hun,  91; 
Smith  V.  Crego,  54  Hun,  22;  Green  v.  Green,  58  Hun,  251.) 
If  two  persons  are,  at  the  time  of  its  making,  cognizant  of  a 
communication  by  one  of  them  to  his  attorney,  which  does  not 
involve  a  matter  of  common  interest,  the  communication  is  not 
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priidleged  in  any  litigation.  (Baomanai  v.  Steingester,  213 
N.  Y.  328 ;  Matter  of  McOarthy,  55  Hon,  7 ;  Matter  of  Sim- 
mons^ 48  Misc.  Rep.  484 ;  Leconr  v.  Importers  &  Traders  Bank, 
61  App.  Div.  163;  People  v.  Buchanan,  145  N.  T.  1.)  The 
error  in  striking  out  this  evidence  was  highly  prejudicial. 
(Edson  V.  Parsons,  155  X.  T.  555;  Rastetter  v.  Hoenninger, 
214  N.  Y.  66 ;  Orford  v.  Walpole,  3  Ves.  402.) 

Clifford  Couch  and  Franklin  Ooudi,  for  respondents. 

The  court  did  not  err  in  striking  out  the  testimony  of  wit- 
nesses, clerks  employed  by  the  attorney  who  drew  the  will  of 
May  18,  1894.  (Code  Civ.  Pro.,  §  835 ;  Matter  of  Cunnion, 
135  App.  Div.  864;  Loder  v.  Whelpley,  111  X.  Y.  239;  Matter 
of  Coleman,  111  IST.  Y.  220;  B.  M.  E.  Church  v.  Brooks,  143 
App.  Div.  685 ;  Matter  of  Young,  14  A.  &  E.  Ann.  Cas.  596 ; 
Bintelen  v.  Schaefer,  152  App.  Div.  727.)  A  judgment  can- 
not be  reversed  for  error  in  rejecting  admissible  evidence  where 
the  evidence  if  received  would  not  have  changed  the  result ;  such 
an  error  being  harmless.  (Matter  of  Rice,  81  App.  Div.  223, 
176  X.  Y.  223;  Prime  v.  City  of  Yonkers,  131  App.  Div.  110; 
De  St.  Laurent  v.  Slater,  23  App.  Div.  70 ;  McSorley  v.  Hughes, 
58  Hun,  360 ;  Matter  of  Turner,  208  K  Y.  261 ;  Horn  v.  Pull- 
man, 72  N.  Y.  269;  Post  v.  B.  H.  R.  R  Co.,  195  N.  Y.  62.) 
Appellants  would  not  be  entitled  to  judgment  without  reference 
to  extrinsic  proof  of  the  contract  alleged  in  the  complaint,  even 
if  the  contents  of  the  will  of  Juliet  Wallace  of  May  18,  1894, 
had  been  proved.  (Rastetter  v.  Hoenninger,  151  App.  Div. 
853;  Edson  v.  Parsons,  155  IST.  Y.  555;  Driscler  v.  Van  Den 
Hinden,  17  J.  &  S.  508 ;  Miller  v.  Hill,  64  Misc.  Rep.  199,  137 
App.  Div.  378,  203  N.  Y.  654;  Everdell  v.  Hill,  27  Misc.  Rep. 
285;  Walpole  v.  Orford,  3  Ves.  402;  Mahany  v.  Oarr,  175 
N.  Y.  454;  Rankin  v.  Simpson,  19  Penn.  St.  471.)  The  Ap- 
pellate Division  having  unanimously  sustained  the  findings  of 
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fact  of  the  Special  Term,  that  the  plaintiffs  had  failed  to  prove 
the  contract  allied  in  the  complaint,  the  error,  if  any,  of  the 
Special  Term  in  striking  out  admisisible  testimony  is  not  reversi- 
ble error.  (Matter  of  Cameron,  47  App.  Div.  120,  166  N.  Y. 
120;  Kearney  Co.  v.  Irvine,  126  Fed.  Rep.  689 ;  Kimbo  v.  Cont. 
Ins.  Co.,  101  Tenn.  245.)  In  an  action  in  equity  for  the 
specific  performance  of  a  contract,  the  plaintiff  must  prove  by 
full,  clear,  definite,  satisfactory  and  indubitable  evidence,  first, 
the  making  of  the  contract ;  second,  all  the  terms  and  conditions 
of  the  contract,  specifically  and  distinctly,  leaving  none  of  them 

■  

incomplete  or  in  doubt  or  uncertain.  The  court  cannot  act  on 
conjecture  or  compel  the  performance  of  a  contract  vague,  in  its 
terms.  (Winne  v.  Winne,  166  N*.  Y.  263 ;  Tousey  v.  Hastings, 
127  App.  Div.  94;  Holt  v.  Tuite,  188  X.  Y.  17;  Everdell  v. 
Hill,  58  App.  Div.  151;  Pattat  v.  Pattat,  93  App.  Div.  104; 
Kosseau  v.  Rosseau,  180  X.  Y.  166;  Grouse  v.  Frothingham,  97 
X.  Y.  105;  Sarasohn  v:  Kamasky,  120  App.  Div.  110;  Gouge 
V.  Gouge,  26  App.  Div.  154;  Dimckel  v.  Dunckel,  141  X.  Y. 
427.)  In  an  action  in  equity  for  the  specific  performance  of 
an  oral  contract  alleged  to  have  been  made  by  a  deceased  person 
that  his  will  shall  not  be  changed  or  revoked,  such  contract  must 
be  clearly,  definitely  and  fully  established  by  the  clearest,  most 
convincing,  most  indisputable  evidence.  (Edson  v.  Parsons, 
155  X.  Y.  555;  Wilson  v.  Heath,  23  Misc.  Eep.  714,  718 
Cross  V.  Cleary,  20  Out.  542;  Russell  v.  Sharp,  192  Mo.  270 
Wilson  V.  Toothaker,  18  A.  &  E.  Ann.  Cas.  1190;  Shaw  v, 
Schoover,  130  111.  440 ;  Kirk  v.  Middlebrook,  201  Mo.  245 
Wood  V.  Chapin,  13  X.  Y.  509;  Josslyn  v.  Rockwell,  59  Hun 
129 ;  People  v.  Stephenson,  11  Misc.  Rep.  141 ;  Hast  v.  Carroll 
85  Penn.  St.  508 ;  Allison  v.  Bums,  107  Penn.  St.  50 ;  High 
lands  V.  P.  &  P.  R.  Co.,  209  Penn.  St.  286.)  Alleged  declara 
tions  of  Juliet  Wallace  made  May  14,  1894,  to  James  P.  Hoyt, 
and  before  the  execution  of  wills  of  May  18,  1894,  are  not 
admissible  in  evidence  to  contradict  the  terms  of  the  will  of 
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James  P.  Wallace  or  to  show  that  the  absolute  gift  to  Mrs.  Wal- 
lace and  to  her  heirs  forever  was  conditional  or  in  trust. 
(Throckmorton  v.  Holt,  180  U.  S.  552 ;  Stevens  v.  Van  Cleve,  5 
Wash.  569 ;  Williams  v.  Freeman,  83  X.  Y.  5G1 ;  Dan  v.  Brown, 
4  Cow.  453;  Sugden  v.  St.  Leonards,  L.  R.  [1  P.  D.]  154; 
Hammersley  v.  Lockman,  2  Dem.  524;  Marx  v.  McGlynn,  88 
X.  Y.  357 ;  Matter  of  Burbank,  104  App.  Div.  312 ;  Roths<>hild 
v.  Goldenberg,  103  App.  Div.  235;  Underhill  on  Wills,  §  220; 
White  V.  Ilicks,  33  X.  Y.  383 ;  Jackson  v.  Kniffin,  2  Johns.  31 ; 
Matter  of  Kenned v,  167  X.  Y.  163.)  Dei'larations  of  James 
P.  Wallace  alleged  to  have  been  made  to  Mies  Whitctmib  after 
the  date  of  his  will  are  not  admissible  in  evidence.  (Throck- 
morton V.  Holt,  180  r.  S.  552 ;  Matter  of  Burbank,  104  App. 
Div.  312;  Cromer  v.  Pinckney,  3  Barb.  Ch.  466;  Johnson  v. 
Cole,  178  X.  Y.  364;  Kelly  v.  Home  Sav.  Bank,  103  App.  Div. 
141;  Schelps  v.  Bowery  Sav.  Bank,  97  App.  Div.  434;  Auger- 
miller  V.  Ewald,  135  App.  Div.  691;  Eighmey  y.  People,  79 
X.  Y.  546 ;  Jones  on  Ev.,  §  345 ;  Sanford  v.  Ellithorp,  95  X.  Y. 
53;  Tiemey  v.  Fitzpatrick,  195  X.  Y.  433.)  Declarations  of 
Mrs.  Wallace  made  after  the  death  of  James  P.  Wallace  are  not 
admissible  to  affect  the  title  of  Mrs.  Wallace  to  the  property 
given  to  her  absolutely  by  th^  will  of  her  husband.  (Gibney  v, 
Marchay,  34  X.  Y.  301;  Jackson  v.  Shearman,  6  Johns.  19; 
Jackson  v.  Yosburgh,  7  Johns.  186 ;  Baird  v.  Slaught,  28  X.  Y» 
S.  R  667 ;  IMcDnffie  v.  Clark,  39  Hun,  166 ;  Dodge  v.  Ercedman 
S.  &  T.  Co.,  93  U.  S.  379;  People  v.  Holms,  166  X.  Y.  540: 
Sanford  v.  Sanford,  61  Barb.  293 ;  Barnes  v.  Taylor,  27  X.  J. 
Eq..259.) 

CuDDEBACK,  J. —  This  actioD  was  brought  to  compel  specific 
performance  by  the  defendant  Howard  Gurdon  Wallace,  indi- 
vidually and  as  executor,  of  a  contract  made  between  James  P. 
Wallace  and  his  wife,  Juliet  Wallace,  to  execute  mutual  irrev- 
ocable wills. 
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The  complaint  alleges  that  shortly  prior  to  the  18th  Jay  of 
May,  1894,  J>ames  P.  Wallace  and  his  wife*^  Juliet  Wallace, 
entered  into  a  contract  whereby  it  was  agi'eed  that  the  husband 
should  make  his  will  devising  and  bequeathing  to  his  wife  all 
his  property,  real  and  personal,  provided  she  should  be  living 
at  the  time  of  his  death,  and  if  she  was  not  living,  to  direct  that 
liis  estate  should  'be  divided  into  two  equal  parts,  one  part  going 
to  certain  of  his  relatives,  and  the  other  part  to  certain  of  his 
wife's  relatives.  The  contract  also  provided  that  the  wife 
should  make  her  last  will  and  testament,  devising  and  bequeath- 
ing all  her  property  and  estate  to  her  husband,  provided  he 
should  be  living  at  the  time  of  her  death,  and  if  not  living,  to 
direct  that  her  property  be  divided  into  two  equal  parts,  and 
disposed  of  in  the  same  manner  and  to  the  same  persons  men- 
tioned in  the  will  of  the  husband. 

The  contract  also  was  that  the  wills  so  made  should  be  irrev- 
ocable and  forever  binding  upon  the  parties.  The  complaint 
further  alleges  that  the  contract  was  duly  executed,  and  mutual 
and  reciprocal  wills  were  made  as  provided  for  on  May  18,  1894. 

On  January  18,  1897,  the  husband,  James  P.  Wallace,  died, 
and  his  last  will  and  testament,  made  according  to  the  provisions 
of  the  contract,  was  duly  proved,  and  bis  estate  was  disposed  of 
as  provided  by  the  will.  Subsequently,  and  on  May  2,  1902, 
the  widow,  Juliet  Wallace,  made  another  last  will  and  testament 
contrary  to  the  provisions  of  the  contract,  and  to  the  will  of 
May  18,  1894.  She  died  on  November  29,  1909,  and  her  will 
made  in  1902  was  proved  and  admitted  to  probate,  and  the 
defendant  Tloward  Gurdon  Wallace,  the  executor  therein  named, 
was  proceeding  to  dispose  of  and  distribute  the  estate  of  the 
decedent  in  compliance  with  such  will  when  this  action  was 
brought. 

The  plaintiffs  were  beneficiaries  under  both  wills  of  Juliet 
Wallace,  but  the  shares  that  they  would  have  received  under  the 
will  of  1894  were  considerably  larger  than  those  which  they 
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received  under  the  will  of  1902.  The  defendant  Howard 
Gurdon  Wallace  was  also  a  legatee  under  both  wills  of  Juliet 
Wallace,  but  he  received  a  very  much  larger  portion  of  her 
estate  as  residuary  legatee  under  the  second  and  last  will  than 
under  the  first. 

The  will  executed  by  Jidiet  Wallace  on  May  18,  1894,  could 
not  be  produced  on  the  trial  of  the  action,  and  secondary  evi- 
dence was  offered  to  show  its  contents.  The  lawyer  who  drew 
the  will  of  the  husband^  James  P.  Wallace,  in  1894,  and  who, 
it  was  alleged,  had  also  drawn  the  will  of  Juliet  Wallace  in  that 
year,  was  dead  at  the  time  of  the  trial.  Three  witnesses  who 
had  all  been  employed  by  the  lawyer  were  called  upon  to  show 
the  execution  and' contents  of  the  missing  will. 

The  first  witness,  John  F.  Devlin,  testified  that  he  had  made 
an  examination  in  the  office  of  the  deceased  lawyer  of  the  papers 
connected  with  the  estates  of  James  P.  and  Juliet  Wallace,  and 
had  found  what  purported  to  be  a  typewritten  copy  of  the  will 
of  Juliet  Wallace,  executed  May  18,  1894.  The  next  witness, 
Oharles  FljTin,  was  a  clerk  in  the  office  of  the  same  lawyer,  and 
he  testified  that  he  had  made  the  engrossed  copy  of  the  will  of 
Juliet  Wallace  which  was  executed,  and  that  he  was  a  witness 
to  the  will  and  had  also  witnessed  the  will  of  James  P.  Wallace. 
He  further  testified  to  the  due  publication  and  execution  of  the 
will  of  Juliet  Wallace,  and  that  the  other  subscribing  witnesses 
thereto  were  dead.  The  third  witness,  James  H.  Leddy,  was  a 
stenographer  in  the  same  law  office.  He  testified  that  he  had 
made  the  typewritten  copy  produced  by  the  witness  Devlin  from 
the  engrossed  copy  of  the  will  made  by  Flynn,  and  that  after 
making  the  copy  he  compared  it  with  Flynn. 

The  typewritten  copy  was  thereupon  offered  and  received  in 
evidence.  *The  testimony  of  the  three  witnesses,  Devlin,  Flynn 
and  Leddy,  was  first  received  by  the  trial  court,  but  was  after- 
wards stricken  out  on  motion,  and  an  exception  taken  to  this 
last  ruling  of  the  court  presents  the  main  question  argued  on 
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this  appeal.  The  evidence  was  struck  out  as  improper  under 
section  835  of  the  Code  of  Oivil  Procedure  because  it  revealed 
a  oonifidential  communication  between  attorney  and  client.  With 
this  ruling  fell  also  the  typewritten  copy  of  the  will,  based  on 
the  evidence  excluded. 

The  court  excluded  the  testimony  upon  the  authority  of 
Matter  of  Cunnion  (136  App.  Div.  864,  201  N.  T.  123).  In 
that  case  what  purported  to  be  the  last  will  of  the  testator  was 
oflFered  for  probate,  and  it  was  sought  to  show  that  he  had  made 
a  subsequent  will  substantially  revoking  the  on©  offered.  The 
second  will  could  not  be  found,  and  to  prove  its  contents  the 
attorney  who  drew  the  will  and  his  stenographer  were  called  as 
witnesses.  The  attorney  produced  a  paper  which  was  marked 
for  identification,  and  the  stenographer  testified  that  she  had 
made  a  copy  of  this  paper  and  returned  it  with  the  copy  to  the 
attorney.  The  attorney  then  testified  that  the  copy  was  the 
second  will.  It  was  held  that  the  evidence  of  the  attorney  and 
his  stenographer  and  the  paper  offered  were  properly  excluded. 

I  think  that  'decision  is  inapplicable  and  that  the  case  under 
consideration  rather  falls  within  the  principle  of  Hurlburt  v. 
Hurlburt  (128  N.  Y.  420) ;  Doheny  v.  Lacy  (168  X.  Y.  213) 
and  Britton  v.  Lorenz  (45  X.  Y.  51).  In  Hurlburt  v.  Hurl- 
burt a  father  and  son  went  together  to  an  attorney  for  advice 
on  a  matter  in  which  thev  were  both  interested.  The  father 
and  son  were  both  dead  and  in  a  contest  between  their  repre- 
sentatives the  cburt  held  that  the  attorney  was  a  competent 
witness  to  prove  the  statements  of  the  deceased  clients.  The 
court  said :  "  It  has  frequently  been  held  that  the  privilege 
secured  by  this  rule  of  law  (section  835  of  the  Code)  does  not 
apply  to  a  case  where  two  or  more  persons  consult  an  attorney 
for  their  mutual  benefit,  that  it  cannot  be  invoked  in  any  litiga:- 
tion  which  may  thereafter  arise  between  such  persons,  but  can 
be  in  a  litigation  between  them  and  strangers." 

The  only  material  difference  between  the  facts  in  the  case  at 
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bar  and  Hiirlbiirt  v.  Hurlburt  is  that  it  does  not  here  appear 
that  both  James  P.  Wallace  and  Juliet  Wallace  were  present 
when  the  instructions  to  the  attorney  regarding  the  wills  were 
given.  But  it  does  appear  that  at  the  same  time  and  place  and 
before  the  same  witnesses  they  executed  their  mutual  wills, 
which  were  prepared  by  the  same  attonwy,  and  that  such  wills 
contained  reciprocal  and  identical  provisions. 

It  was  not  essential  that  the  statements  of  Mr.  and  Mrs. 
Wallace  to  the  attorney  should  have  been  actually  made  in  the 
presence  of  each  other  to  bring  the  case  within  the  rule  laid 
down  in  Hurlburt  v.  Hurlburt.  If  both  were  not  present  when 
the  communications  to  the  attorney  were  made,  it  is  certain  that 
such  communications  were  intended  for  the  information  of  both 
of  them.  Xeither  intended  what  was  said  to  the  attomev  with 
regard  to  the  wills  was  to  be  kept  a  secret  from  the  other.  The 
business  could  not  have  been  done  in  that  way.  The  disability 
of  an  attorney  to  act  as  a  witness  applies  only  when  the  com- 
munications are  intended  to  be  confidential. 

In  Wigmore  on  Evidence  (§  2312)  it  is  said:  "  There  may 
be  a  relative,  not  an  absolute,  confidence.  The  chief  instance 
occurs  when  the  same  attorney  acts  for  two  parties  having  a 
common  interest,^  and  each  party  communicates  with  him. 
Here  the  communications  are  clearly  privileged  from  disclosure 
at  the  instance  of  a  third  person.  Yet  they  are  not  privileged 
in  a  controversy  between  the  two  original  parties,  inasmuch  as 
the  conmion  interest  and  employment  forbade  concealment  by 
either  from  the  other." 

It  was  error  for  the  court  to  strike  out  the  testimony  of  the 
three  witnesses,  Devlin,  Flynn  and  Leddy,  but  the  question 
remains  whether  the  error  was  so  prejudicial  as  to  require  a 
reversal  of  the  judgment. 

The  plaintiffs  rely  very  largely  upon  the  contents  of  the  wills 
themselves  to  establish  the  fact  that  there  was  a  contract  to 
make  them  irrevocable,  and  cite  the  case  of  Rastetter  v.  Hoen- 
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ninger  (214  K.  Y.  66)  to  sustain  this  proposition.  In  that 
case  there  \v:as  a  joint  will,  one  instrument,  executed  by  husband 
and  wife,  giving  to  the  survivor  of  them  the  income  of  their 
property  for  life,  with  the  remainder  to  their  children.  The 
court  found,  from  the  language  used  and  the  attending  circum- 
stances, that  the  will  showed  an  agreement  by  the  parties  thereto 
not  to  revoke  it.  The  mutual  wills  in  the  present  case  show  no 
such  agreement,  'but,  to  my  mind,  rather  the  contrary. 

James  P.  Wallace  and  his  wife  were  a  childless  couple.  They 
had  lived  together,  contented  and  happy,  for  many  years.  It 
was  no  doubt  their  intention  that  their  joint  property  should  go 
absolutely  to  the  survivor.  That  purpose  their  reciprocal  wills 
clearlj^  and  surely  accomplished.  Each  gave  to  the  survivor  all 
his  or  her  property  absolutely.  That  albsolute  gift  is  strong 
evidence  that  the  subsequent  provision  of  the  wills  in  favor  of 
collateral  relatives  remained  altogether  subject  to  the  control  of 
the  survivor. 

The  case  of  Edson  v.  Parsons  (155  N.  Y.  555,  568,  570)  was 
in  many  respects  very  much  like  the  case  here.  In  Edson  v. 
Parsons,  two  sisters,  who  were  maiden  ladies,  upwards  of  the  age 
of  sixty  years,  living  together,  made  their  mutual  wills,  drawn 
by  the  same  attorney  and  executed  at  the  same  time,  before  the 
same  witnesses.  The  scheme  of  the  wills  was  alike.  Each  tes- 
tatrix gave  to  the  other  a  large  part  of  her  estate  and  made 
provision  for  a  brother.  One  of  the  sisters  died  and  the  sur- 
vivor thereafter  executed  another  will  making  a  diiferent  pro- 
vision for  the  brother.  This  court,  in  sustaining  the  finding  of 
the  trial  court,  held  that  the  mutual  wills  showed  no  contract 
that  they  were  not  to  be  revoked  by  the  survivor.  The  court 
said:  "  The  wills  were  similarly  made  and,  hence,  showed  con- 
cert of  action  and  similarity  of  purpose ;  but  not  necessarily  a 
binding  agreement  of  such  solemnity  and  far-reaching  conse- 
quences, as  the  appellant  claims."  The  court  also  said:  "I 
think  it  needs  no  further  argument  to  show  that  to  attribute  to 
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a  will  the  quality  of  irrevocability  demands  the  most  indisput- 
able evidence  of  the  agreement,  which  is  rdied  upon  to  change 
its  ambulatory  nature,  and  that  presumptions  will  not,  and 
should  not,  take  the  place  of  proof 

The  plaintiffs  produce  certain  extrinsic  evidence,  which,  it  is 
argued,  taken  with  th^  wills,  furnishes  proof  of  an  express 
agreement  between  James  P.  Wallace  and  his  wife  to  make  their 
mutual  wills  irrevocable. 

The  plaintiffs  called  one  James  P.  Hoyt,  a  cousin  of  James 
P.  Wallace,  who  testified  that  four  days  before  the  making  of 
the  wills  in  May,  1894,  Mrs.  WaDace,  in  the  presence  of  her 
husband,  said  to  him,  the  witness :  "  James,  do  you  expect  any- 
thing from  your  cousin's  estate  when  he  dies  ?  "  The  witness 
made  no  reply,  and  Mrs.  Wallace  continued :  "  Well,  James, 
my  husband,  and  I  have  agreed  now  to  make  a  final  disposition 
of  our  property  and  we  are  making  our  mutual  wills  in  accord- 
ance with  that  agreement,  and  I  have  to  say  to  you,  James,  that 
we  have  agreed  not  to  include  you  in  our  wills  and  that  we  have 
decided  to  divide  our  property  among  our  relatives  nearer  than 
you,  equally  dividing  the  property  between  the  two  families, 
but,  James,  we  shall  not  forget  you.  We  shall  remember  you 
as  we  have  done  in  the  past  as  long  as  we  live.'' 

The  plaintiffs  also  called  Ida  T.  Whitcomb,  a  friend  of  the 
Wallace  familv,  who  testified  that  James  P.  Wallace  said  to 
her  in  the  presence  of  his  wife  that  "  they  had  agreed  and  had 
made  their  wills;  that  the  terms  of  each  were  identical  and 
that  the  survivor  was  to  carry  out  the  terms  of  both  wills,  and 
that  these  wills  were  final,  and  that  in  order  to  have  all  defi- 
nitely arranged  they  had  had  a  meeting  of  their  family,  and  the 
family  had  been  made  to  understand  that  they  were  final."  The 
witness  also  testified  that  shortly  after  the  death  of  James  P. 
Wallace  she  had  a  conversation  with  Mrs.  Wallace  in  which  the 
latter  spoke  of  having  much  on  her  mind  and  to  think  of,  but 
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that  one  thing  was  settled  for  all  time  and  that  was  the  wills 
that  they  had  made,  and  that  it  would  never  be  changed. 

A  further  piece  of  testimony  relied  on  by  the  plaintiffs  is  a 
letter  written  by  Mrs.  Wallace  after  her  husband's  death  to  one 
of  the  firm  of  attorneys  to  which  the  lawyer  who  had  drawn  the 
mutual  wills  in  May,  189.4,  belonged,  regarding  a  codicil  which 
she  executed.  In  the  letter  she  said :  '^  My  husband  gave  me 
advice  before  his  death  to  send  at  once  for  you  for  instructions 
to  probate  his  will ;  that  I  might  add  a  codicil  to  mine  which 
we  both  wished  for  our  faithful  servants,  which  he  did  not  think 
best  to  add  to  both  of  our  wills.     *     *     *  " 

The  witnesses  James  P.  Hoyt  and  Ida  T.  Whitcomb  were  not 
disinterested.  The  former  expected  that  some  provision  for  his 
benefit  would  be  made  from  the  estate  of  James  P.  Wallace, 
and  the  statement  to  which  he  testifies  was  simply  notice  to  him 
that  he  would  get  nothing.  •  I  think  the  same  may  be  said  of  the 
latter  witness,  and  she  was  told  by  both  Mr.  and  Mrs.  Wallace 
that  they  had  made  their  wills,  and  that  the  wills  were  final. 
The  letter  of  Juliet  Wallace  to  the  attorneys  relating  to  a  codicil 
to  her  will  is  without  significance  so  far  as  concerns  the  issues 
in  this  action. 

The  rule  of  law  is  that  the  evidence  required  to  show  a  con- 
tract by  one  deceased,  to  dispose  of  his  property  in  a  certain 
manner  after  his  death,  must  be  clear  and  convincing,  or  it  will 
not  be  regarded  as  sufficient.  (Edson  v.  Parsons,  supra;  Taylor 
V.  Higgs,  202  N.  Y.  65;  Eosseau  v.  Rouss,  180  N.  T.  116; 
Tousey  v.  Hastings,  127  App.  Div.  94,  194  K  T.  79,) 

The  testimony  of  the  witnesses  James  P.  Hoyt  and  Ida  T. 
Whitcomb  fell  far  short  of  satisfying  this  rule,  and  it  was  not 
sufficient,  as  the  trial  court  held,  to  show  a  contract  between 
James  P.  Wallace  and  his  wife,  Juliet,  to  make  mutual  irrev- 
ocable wills.  If  to  their  testimony  is  now  added  such  evidence 
as  the  mutual  wills  themselves  furnish  the  proof  is  still  insufli- 
cient. 
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The  error  made  in  striking  out  the  testimony  of  the  witnesses 
Devlin,  Flynn  and  Leddy  was  not,  therefore,  so  prejudicial  as 
to  lead  to  a  reversal  of  the  judgment  appealed  from.  (Post  v. 
Brooklyn  Heights  R.  R.  Co.,  195  X.  Y.  62.)  There  are  other 
questions  raised  by  the  respondents  which,  in  view  of  the  con- 
clusion reached,  it  is  not  necessarv  to  consider. 

I  recommend  that  the  judgment  be  affirmed,  with  costs. 

WiLLARD  Babtlett,  CL  J.,  Webxeb,  Coixin,  Cabdozo  and 
Seabuby,  JJ.,  concur. 

Judgment  affirmed. 


Matter  of  Maby  E.  Habdy. 

{Court  of  Appeals,  October,  1915.) 
Spbciai«  fboceedii^g — ^Pboceedixg  to  obtain  will  alleged  to  have  been 

EXECUTED  SUBSEQUENT  TO  THE  WILL  ADMITTED  TO  PBOBATE — WhEN  OBDER 

OF  Appellate  Division  affibmino  obdeb  of  subbogate-  is  final  obdeb 

AND  appealable  TO  COUBT  OF  APPEALS. 

1.  Where  a  will  of  a  decedent  has  been  admitted  to  probate  and  a 
proceeding  is  afterwards  commenced  in  the  Surrogate's  Court  upon  the 
petition  of  an  heir  at  law  asking  for  an  order  requiring  a  certain  person 
to  show  cause  why  he  should  not  produce  a  will  alleged  to  have  been 
executed  by  decedent,  subsequent  to  the  will  admitted  to  probate,  which 
is  alleged  to  be  in  his  possession,  such  proceeding  is  an  independent  spe- 
cial proceeding,  and  hence  an  order  of  the  Appellate  Division  affirming 
an  order  of  the  Surrogate's  Court  vacating  the  order  to  show  cause  is  a 
final  order  in  such  proceeding  and  is  appealable  to  the  Court  of  Appeals. 

6aME — WhUN  PETITIONEB  INTEBB8TED  IN  ESTATE  SUFFICIENTLY  TO  MAINTAIN 
PBOCEEDING. 

2.  Decedent,  by  a  will  which  has  been  admitted  to  probate,  gave  all  of 
his  property  to  the  Metropolitan  Museum  of  Art.  Subsequently  the 
heirs  at  law  and  next  of  kin  of  decendent  entered  into  an  agreement 
with  the  museum  by  which,  in  consideration  of  a  certain  sum  paid  to 
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them;  they  released  to  the  museum  all  right,  title  and  interest  in  and 
to  any  property  of  decedent  which  they  had  or  might  have.  Thereafter 
a  proceeding  was  commenced  in  the  Surrogate's  Court  by  a  brother  of 
decedent  upon  a  petition  asking  for  an  order  requiring  a  designated 
person  to  show  cause  why  he  should  not  produce  a  will  alleged  to  have 
been  executed  by  decedent,  subsequent  to  the  will  which  had  been  ad- 
mitted' to  probate,  which  was  alleged  to  be  in  hie  possession,  and 
the  Surrogate's  Court  made  an  order  which  required  the  production  of 
the  alleged  will.  This  order  was  reversed  by  the  Appellate  Division. 
Thereafter  a  sister  of  decedent  filed'  a  petition  claiming  to  be  interested 
in  the  estate,  making  substantially  like  allegations  as  those  made  by  her 
brother.  Upon  this  petition  she  obtained  an  order  requiring  such  person 
to  show  cause  why  he  should  not  produce  the  will  of  decedent  alleged  to 
be  in  his  possesion.  Upon  the  hearing  upon  said  order  and  petition  and 
opposing  affidavits,  the  Surrogate's  Court  vacated-  and  set  aside  the  order, 
although  petitioner  stated  that  she  was  prepared  to  offer  additional 
testimony  concerning  the  existence  of  said  will.  The  surrogate  recited 
as  authority  for  such  decision  the  opinion  of  the  Appellate  Division  in 
the  proceeding  previously  instituted  by  the  brother  of  the  petitioner  here- 
in. Heldy  error;  that  the  petitioner  was  in  no  way  a  party  to  the  pro- 
ceeding •  commenced  by  her  brother  and  is  not  bound  by  the  decision 
therein;  that,  although  the  petitioner  is  bound  by  the  agreement  with 
the  Museum  of  Art  until  it  is  successfully  attacked,  she  is  interested  in 
the  estate  of  decedent  (Cole  Civ.  Pro.,  §§  2607,  2768,  subd.  11),  her  inter- 
est being  contingent  upon  the  production  and  probate  of  the  alleged 
subsequent  will  and  upon  the  annulment  of  the  contract  with  the 
Museum  of  Art. 

Matter  of  Hammond,  168  App.  Div.  916,  reversed. 

.    .   .    > 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  of  the  fir<t  judicial  department,  entered  April 
30,  1915,  which  affirmed  an  order  of  the  Xew  York  County 
Siirrogate\s  Court  vacating  a  prior  order  requiring  the  respond- 
■eut  to  show  cause  why  he  should  not  be  required  to  produce  the 
will  of  James  B.  Hammond,  deceased,  dated  December  20,  lt)12. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  L.  Wells,  for  ai)pel]ant. 

The  appellant  is  entitled,  as  a  matter  of  law,  to  a  hearing 
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before  the  surrogate  on  the  question  of  fact  as  to  the  existence  of 
the  later  will.  (Code  Civ.  Pro.,  §  2607 ;  Matter  of  Hammond, 
163  App.  Div.  877;  Matter  of  Work,  151  App.  Div.  707; 
Fraenznick  v.  Miller,  1  Dem.  136 ;  Schmidt  v.  Heusner,  4  Dem. 
275 ;  Matter  of  Duffy,  4  Dem.  366 ;  Matter  of  Cowdrey,  5  Dem. 
453 ;  Matter  of  Jones,  5  Dem.  503 ;  Matter  of  Kipp,  17  Misc. 
Rep.  491.) 

Charles  E.  Kelley,  for  respondent. 

The  order  for  the  examination  of  the  respondent,  Arthur 
Lopez,  wias  properly  vacated,  for  the  reason  that  the  petitioner 
is  not  a  *^  person  interested  "  in  the  estate  of  James  B.  Ham- 
mond. (Code  Civ.  Pro.,  §  2607;  Matter  of  Hammond,  163 
App.  Div.  877.) 

Chase^  J. — One  Hammond  died  January  27,  1913.  He 
left  a  will  dated  August  30,  1912,  which  has  been  admitted  to 
probate.  By  such  will  he  gave  all  of  his  property,  amounting 
to  more  than  $600,000,  either  absolutely  or  in  trust,  to  the 
Metropolitan  Museum  of  Art.  •  He  did  not  leave  a  widow, 
descendant  or  parent  him  surviving.  His  heirs  at  law  and  next 
of  kin  are  brothers  and  sisters  and  the  children  of  a  deceased 
sister.  There  was  at  the  time  of  the  probate  of  said  will  "  talk 
about  the  decedent  having  left  another  will,"  but  the  alleged 
existence  of  another  and  subsequent  will  was  denied. 

On  the  9th  of  May,  1913,  the  appellant  and  her  brothers  and 
sisters  and  the  children  of  said  deceased  sister  entered  into  an 
agreement  with  the  Metropolitan  Museum  of  Art  by  which  the 
museum  agreed  to  pay  to  them  $135,000  in  consideration  of 
their  transferring  to  it  "  all  right,  title  and  interest  in  or  claim 
to  any  of  the  property  real  or  personal  wherever  situated  of 
which  the  said  James  B.  Hammond  died  possessed  which  they 
or  any  one  or  more  of  them  may  or  might  have  or  claim  to  have 
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by  reason  of  a  contention  that  the  said  James  B.  Hammond  died 
intestate  or  by  reason  of  any  other  alleged  last  will  and  testa- 
ment which  may  appear  or  be  produced  in  the  future."  Agree- 
ments were  thereafter  signed  by  the  heirs  at  law  and  next  of  kin 
of  James  B.  Hammond,  deceased,  to  carry  out  said  agreement 
of  May  9,  1913,  and  they  received  said  $135,000. 

A  brother  of  the  decedent  on  the  10th  of  April,  1914,  pre- 
sented a  petition  to  the  Surrogate's  Court  asking  for  an  order 
requiring  one  Lopez  to  produce  a  will  alleged  to  have  been 
executed  by  said  decedent  on  the  20th  day  of  December,  1912, 
and  to  be  in  the  possession  of  said  Lopez,  or  to  show  cause  why 
he  should  not  be  required  to  produce  said  will.  An  order  was 
granted  and  testimony  was  taken  in  such  proceeding,  after  which 
an  order  was  entered  requiring  Lopez  to  produce  said  will.  An 
appeal  was  taken  therefrom  to  the  Appellate  Division,  where 
the  order  was  reversed  and  the  application  detiied.  The  deci- 
sion of  the  Appellate  Division  is  reported  in  Matter  of  Ham- 
mond (163  App.  Div.  877).  The  opinion  is  per  curiam,  and 
as  follows:  The  petitioner  has  failed  to  establish  that  Arthur 
Lopez  had  in  his  possession  at  the  time  in  question  any  such 
paper  characterized  as  a  will  as  the  petitioner  describes.  Fur- 
thermore, the  petitioner  having  parted  with  all  his  interest  in 
the  estate  of  the  decedent,  was  not  a  person  interested  in  such 
estate  under  section  2621a  (now  section  2607)  of  the  Code  of 
Civil  Procedure.  The  order  appealed  from  will,  therefore,  be 
reversed,  with  ten  dollars  costs  and  disbursements,  and  the 
motion  to  require  said  Lopez  to  produce  the  paper  in  question 
denied,  with  ten  dollars  costs." 

Thereafter  the  appellant  filed  the  petition  herein  and  another 
and  similar  order  was  made  directed  to  said  Lopez.  Lopez  in 
an  affidavit  which  he  used  with  other  papers  to  obtain  an  order 
diretced  to  the  petitioner  requiring  her  to  show  cause  at  the 
same  time  stated  in  the  order  obtained  by  her  why  the  order  so 
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direotied  to  hiin  should  not  be  vacated  and  set  aside,  denied  that 
he  had  the  possession  of  a  will  as  alleged  in  her  petition. 

At  the  hearing  in  the  Surrogate's  Court  upon  the  day  named 
in  the  orders  the  court  vacated  and  set  aside  t&e  order  directed 
to  said  Lopez.  In  the  order,  after  reciting  the  proceedings  and 
(•iiumerating  the  papers  read  and  filed,  it  is  further  recited  that 
"  Counsel  for  the  i>etitioner  having  stated  to  the  court  that  he 
was  prepared  to  offer  additional  testimony  concerning  the  exist- 
ence of  the  alleged  will  referred  to  in  the  jx^tition  herein." 

It  is  claimed  by  the  ap]>ellant  that  the  order  was  made  as  a 
matter  of  law,  the  court  holding,  as  stated  by  the  Appellate 
Division  in  the  first  proceeding,  that  the  petitioner  was  not 
interested  in  the  estate  of  the  decedent  by  reason  of  the  assign- 
ment of  her  interest  therein  to  the  Metrojxylitan  Museum  of  Art. 
Her  claim  is  supported  by  the  recital  in  the  order  that  we  have 
quoted. 

Three  questions  are  before  us  for  consideration:  1.  Is  the 
order  of  the  Appellate  Division  appealable  to, this  court?     2. 

* 

Was  the  order  based  on  a  conclusion  of  law?  3.  Is  the  peti- 
tioner a  "  person  claiming  to  be  interested  in  the  estate  of  a 
decedent  "  within  the  meaning  of  section  2607  of  the  Code  of 
Ciril  Procedure? 

Whether  the  order  is  appealable  to  this  court  depends  upon 
whether  such  order  is  a  final  order  in  a  special  proceeding. 
("Constitution,  art.  6,  §  ^;  Code  of  Civil  Procedure,  §  190.) 
No  special  proceeding  for  the  probate  of  the  will  alleged  by  the 
petition  to  be  in-  possession  of  Tx>pez  has  been  commenced.  The 
order  was  made  on  petition  and  entirely  independent  of  any  j 

other  proceeding  or  action.  It  is  urged  that  it  is  not  a  final 
order  because  in  a  proceeding  to  probate  the  will  the  Surrogate's 
Court  may  issue  a  citation  dAices  tecum  for  the  production  of  the 
will.  (Code  of  Civil  Procedure,  §  2490,  subd.  3.)  Section 
2621a  of  the  Code  of  Civil  Procedure  was  new  in  1910.  Tt  was 
re-written-  in  1914  and  continued  as  section  2607.     This  section 
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of  the  Code  contemplates  a  proceeding  in  advance  of  the  pro- 
ceeding to  probate  the  will  to  carry  out  and  make  practical  the 
procedure  in  Surrogate's  Court,  as  it  had  long  existed  and  as  it 
is  now  regulated  by  express  rule  adopted  in  several  of  the  coun- 
ties of  the  State,  requiring  the  production  of  the  will  sought  to- 
be  probated. 

Rule  4  of  the  Surrogate's  Court  of  the  county  of  New  York 
expressly  provides  that  "  The  will  if  not  lost  or  destroyed  shall 
be  filed  with  the  petition  for  probate  unless  upon  good  cause 
shown  by  affidavit  the  surrogate  dispenses  therewith,  in  which 
case  the  will  must  be  filed  at  least  two  days  before  the  return 
dky  of  the  citation.     *     *     *  '> 

It  is  unnecessary  to  consider  in  this  opinion  whether  the 
appellant  has  rights  other  than  in  the  proceeding  now  under 
consideration  that  she  can  enforce  notwithstanding  the  rule  of 
the  Surrogate's  Court  in  New  York  county.  It  is  quite  clear 
that  she  cannot  comply  with  that  rule  if  she  should  make  appli- 
cation to  probate  the  will  alleged  by  her  to  be  in  the  possession 
of  Lopez.  It  is  not  claimed  by  the  petition  that  the  will  therein 
mentioned  is  lost  or  destroyed  within  the  meaning  of  section 
2613  of  the  Code  of  Civil  Procedure. 

With  the  will  of  the  decedent  dated  August  30,  1912,  ad- 
mitted to  probate  and  the  existing  practice  of  the  Surrogate's 
Court,  the  proceeding  under  section  2607  is  the  protection  of 
a  right.  The  object  and  purpose  of  the  examination  is  more 
than  the  perpetuation  of  testimony  and  obtaining  information,, 
as  in  the  Matter  of  Attorney-General  (155  N".  Y.  441).  The 
order  was  not  made  in  any  other  existing  special  proceeding. 

We  are  of  the  opinion  that  the  proceeding  instituted  by  the 
appellant  should  be  treated  by  this  court  as  an  independent 
special  proceeding  and  the  order  appealed  from  as  a  final  order 
therein.     (Matter  of  Mohawk  Overall  Go.,  210  N.  Y.  474.) 

The  petitioner  was  in  no  way  a  party  to  the  proceeding  com- 
menced by  her  brother,  and  is  not  bound  by  the  decision  in  that 
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case.  Considering,  however,  the  memorandum  of  the  Appellate 
Division  in  the  proceeding  commenced  by  him,  and  the  recital 
quoted  in  the  order  of  the  Surrogate's  Court  in  this  proceeding, 
we  are  of  the  opinion  that  the  order  was  made  upon  fui  erroneous 
conclusion  of  law. 

There  remains  the  question  whether  the  petitioner  is  a  person 
claiming  to  be  interested  in  the  estate  of  a  decedent  within  the 
meaning  of  section  2607  of  the  Code  of  Civil  Procedure. 

"  A  person  interested "  for  the  purpose  of  construing  the 
provisions  of  the  chapter  of  the  Code  of  Civil  Procedure  relat- 
ing to  Surrogate's  Court  and  the  proceedings  therein,  is  defined 
in  section  2768,  subdivision  11,  thereof  as  "  Every  person 
entitled^  either  absolutely  or  contingently,  to  share  in  the  estate 
or  the  proceeds  thereof,  or  in  the  fund,  as  husband,  wife,  legatee, 
next  of  kin,  heir,  devisee,  assignee,  grantee  or  otherwise  except 
as  a  creditor."  Unless  the  assignment  executed  by  the  peti- 
tioner is  successfully  attacked,  it  is  clear  that  the  petitioner  is 
not  interested  in  the  estate.  Her  interest  is,  by  the  terms  of  the 
assignment,  unqualifiedly  transferred  to  the  Metrc^litan 
Museum  of  Att 

But  she  alleges  in  her  petition :  "Your  petitioner  claims  to  be 
interested  in  the  estate  of  said  James  B.  Hammond  and  is 
interested  therein  by  reason  of  the  fact  that  she  is  one  of  the 
heirs  at  law  of  said  James  B.  Hammond,  and  one  of  the  devisees 
under  said  will  in  the  custody  or  Arthur  Lopez  and  by  reason  of 
the  fact  that  she  executed  said  agreement  of  May  9,  1913,  and 
permitted  the  probate  of  said  will  of  August  30,  1912.  in  ignor- 
ance of  the  existence  of  said  later  will  and  relying  upon  state- 
ments made  to  her  that  the  will  of  August  30, 1912,  was  the  said 
last  vnll  and  testament  of  James  B.  Hammond,  *  *  * 
that  if  the  said  will  in  the  custody  of  Arthur  Lopez  is  produced 
in  court  it  will  be  offered  for  probata  and  if  said  will  is  duly 
probated  and  the  probate  of  the  will  of  August  80,  1912,  is 
revoked,  your  petitioner  will  then  be  able  to  successfully  main- 
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tain  an  action  to  rescind  and  set  aside  said  agreement  of  May  9, 
1913,  and  will  thereupon  commence  such  action.  But  until  said 
will  is  produced  and  duly  probated  your  petitioner  is  not  in  a 
position  to  maintain  an  action  to  set  aside  said  agreement." 

The  petitioner  is,  therefore,  contingently  interested  in  the 
estate  of  her  deceased  brother.  Her  interest  is  contingent  upon 
the  production  and  probate  of  a  later  will  and  upon  successfully 
setting  aside  and  annulling  the  contract  by  which  she  has  sold 
her  interest  in  the  estate  of  bqr  brother  to  the  Metropolitan 
Museum  of  Art.  (See  Matter  of  Work,  151  App.  Div.  707; 
Franzuick  v.  Miller,  1  Dem.  136 ;  Matter  of  Dollard,  74  Misc. 
Hep.  312.) 

This  court  has  intentionally  refrained  from  discussing  the 
merits  of  the  appellant's  claim.  She  is  entitle  to  have  the 
Surrogate's  Court  pass  upon  the  questions  of  fact. 

The  order  of  the  Appellate  Division  and  of  the  Surrogate's 
Court  should  be  reversed  and  the  proceeding  remitted  to  the  Sur- 
rogate's Court  for  a.  f urtheV  hearing  and  a  determination  of  the 
questions  involved  upon  the  merits,  with  costs  in  the  Appellate 
IMvision  and  in  this  court  to  the  appellant. 

WiLLAED    BaBTLETT,    Ch.    J.,    CoLLIN,    OUDDEBACK,    HOQAX 

and  Seabuey^  JJ.,  concur;  Pound,  J.,  not  voting. 
Order  reversed,  etc. 


80H0ELLK0PF  HOLDING  CO.  v.  SAMUEL 

KAVINOKT. 

{Court  of  Appeals,  January  4,  1916.) 

Will — ^Testamentary  poweb  op  bale — ^Pbopebtt  op  testatob  must  be 
sou>  in  ma17zteb  dibecncd  in  poweb  op  sale. 

1.  A  power  of  sale  granted  by  the  will  of  a  testator  must  be  strictly 


^ 
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pursued,  and  must  be  executed  according  to  the  intent  of  the  testator, 
and  where  it  was  manifestly  intended  that  the  sale  or  sales  of  his  residu- 
ary estate  should  be  for  cash  or  the  equivalent  of  caeh,  the  sales  must  be 
so  made,  unless  consent  th^t  they  be  made  otherwise  be  given  by  all  of 
the  parties  interested  in  the  residuary  estate. 

Same — When  sale  invalid  as  to  infants. 

2.  Where  under  such  conditions  no  proceeding  was  had  in  the  Surro- 
gate's Court  in  which  infants  interested  in  the  property  were  cited  or 
represented,  a  sale  and  transfer  of  the  property  is  invalid  and  ineffectual 
to  divest  them  of  their  interest. 

Schoellkopf  Holding  Co.  v.  Kavirioky,  170  App.  Div.  —  ,  affirmed. 

Appeal  from  a  judgineiit  of  the  Ap}>ellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  July 
14,  1915,  in  favor  of  defendant  upon  the  submission  of  a  con- 
troversy under  section  1*279  of  the  Code  of  Civil  Procedure. 

ft/ 

The  nature  of  the  controversy  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Venion  Cole,  for  appellant. 

The  executors  had  full  and  complete  title,  power  and  authority 
to  transfer  these  lands  to  any  one,  and  by  transferring  the  same 
to  the  Schoellkopf  Holding  Company  they  veste<l  in  that  com- 
pany full  and  complete  record  title.  (Albany  Ex.  Savings 
Bank  v.  Brass,  59  App.  Div.  370,  171  N.  Y.  693;  Anderson  v. 
Blood,  152  X.  Y.  285.)  The  decree  of  the  surrogate  passing 
and  settling  the  accounts  of  the  executors  of  the  Jacob  F.  Schoell- 
kopf estate,  based  so  far  as  the  interest  of  Alfred  Schoellkopf 
therein  is  concerned,  upon  the  pa\'ment  to  and.  the  release  by 
Alfred's  executors  of  that  distributive  share  is  final  and  con- 
clusive upon  that  interest  (Salisbury  v.  Slade,  160  X.  Y. 
278;  Greenland  v.  Waddell,  116  [S".  Y.  234;  Stagg  v.  Jackson, 
1  K  Y.  206;  Matter  of  Wagner,  119  K  Y.  28.)  The  agree- 
ment of  the  12th  of  September,  1901,  was  valid  and  effectual 
and  required  these  lands  to  be  sold  and  disposed  of  in  the 
manner  that  they  were.     (Matter  of  Wagner,  119  X.  Y.  28; 
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Matter  of  Ilodgman,  11  App.  Div.  344.)  The  agreement  of 
September  12,  1901,  in  equity  operated  to  convert  all  of  the 
interest  in  this  land  into  stock  of  the  company  so  to  be  formed ; 
Lence  the  carrying  out  ot  that  agreement  by  the  trustees  and 
the  delivery  of  stock  therefor  was  not  a  breach  of  trust.  (Wil- 
liams V.  Haddock,  145  X.  Y.  144 ;  De  Barante  v.  Gott,  6  Barb. 
492.)  The  trust  created  for  the  wife  and  children  of  the  tes- 
tator's son  Louis  was  in  no  manner  interfered  with;  the  only 
thing  done  was  to  invest  in  the  capital  stock  of  the  plaintiff 
company  rather  than-  in  other  securities,  all  of  which  was  not 
only  originally  consented  to,  but  after  the  expiration  of  the 
trust  the  interested  parties,  with  full  knowledge,  released  the 
trustees.  (Woodbridge  v.  Bockes,  59  App.  Div.  504,  170  N.  Y. 
596.) 

IMiehael  M.  Cohn,  for  respondent. 

The  executors  and  trustees  had  no  power  to  convey  the  lands 
and  premises  involved,  except  pursuant  to  a  bona  fide  sale  and 
for  a  valuable  consideration  in  the.  form  of  cash  or  its  equiva- 
lent. (1  Jarman  on  Wills  [6th  ed.],  917;  2  TJnderhill  on 
Wills,  1119,  §  78eS;  Griswold  v.  Caldwell,  65  App.  Div.  371; 
Adair  v.  Brimmer,  74  N".  Y.  539.)  The  conveyance  by  these 
executors  and  trustees  to  plaintiff  "  holding  company  "  was,  in 
effect,  merely  a  transfer  or  delegation  of  their  own  powers  and 
responsibilities  as  trustees  to  another,  and  is  condemned  by  law 
and  void.  (2  Underbill  on  Wills,  1124,  §  784;  O'Connor  v. 
Waldo,  83  Hun,  489,  158  N.  Y.  672.)  The  conveyance  to 
plaintiff  is  void  because  it  violates  the  scheme  of  the  will,  and 
defeats  the  trust  created  for  the  wife  and  children  of  the  tes- 
tator's son,  Tx)uis.  ^  (2  TTeaton  on  Surrogates'  Courts,  1330; 
Matter  of  TTngrich,  201  N.  Y.  415 ;  Stringer  v.  Young,  191 
K  Y.  157;  Dale  v.  Guaranty  Tmst  Co.,  168  App.  Div.  601.) 
The  new  agreement  of  July,  190^,  is  absolutely  void  because  the 
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infant  children  of  Alfred  Schoellkopf  were  not,  and  were  in- 
capable of  being,  parties;  because  the  executors  of  Alfred 
Schoellkopf  had  no  legal  authority  to  execute  it;  because  its 
eflFect  is  to  utterly  defeat  and  annihilate  the  intention  of  the 
testator  and  the  specific  provisions  of  the  will ;  and  because  the 
children  of  Louis  Schoellkopf  were  under  the  age  prescribed  in 
Jacob's  wilL  (Turco  v.  Trimboli,  152  App.  Div.  431;  Matter 
of  Evans,  82  Misc.  Rep.  193 ;  Matter  of  Easterly,  202  X.  Y. 
466.) 

Collin,  J. —  The  plaintiff,  as  the  vendor  of  real  estate,  seeks 
a  judgment  directing  the  defendant,  as  the  vendee,  to  specifically 
perform  the  contract  of  purchase  and  sale  made  in  November, 
1914.  The  defendant  denied  the  marketa:bility  of  the  proffered 
title,  which  came  to  the  plaintiff  through  a  deed,  dated  Febru- 
ary 14,  1910,  of  the  executors  and  trustees  under  the  will  of 
Jacob  F.  Schoellkopf.  The  testator  at  the  time  of  his  death 
owned  the  real  estate  in  fee  simple,  and  iji-  case  the  executors 
and  trustees  had  power  and  authority  to  convey  the  title  devised 
by  him,  the  defendant  errs. 

The  will  devised  the  residuary  .estate,  which  included  tfee 
contracted  parcel  and  many  others,  to  the  executors  and  trustees, 
in  trust,  to  take  possession  and  sell,  convey  and  dispose  of  it  at 
such  time  or  times,  and  on  such  terms,  as  to  them  seemed  advis- 
able, and,  after  making  provision  for  a  designated  annuity,  and 
the  payment  of  debts  and  legacies,  "  to  divide  and  distribute 
said  residue  of  my  estate  as  followsi :  to  pay  to  "  each  of  six 
children  or  the  descendants  of  a  child  one-seventh  thereof,  and 
to  retain  one-seventh  thereof  in  trust.  In  January,  1910,  a 
number  of  the  parcels  of  land,  including  that  in  question,  and 
a  substantial  part  of  the  residuary  personal  property  were  still 
held  by  the  executors  and  trustees ;  and  all  of  the  persons  who 
as  legatees  or  devisees  were  interested  in  the  residuary  estate 
(except  three  infants  hereinafter  mentioned)  organized  from 
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themselves,  pursuant  to  two  agreements  between-  themselves,  the 
plaintiff  corporation  with  an  authorized  capital  stock  of  $560,- 
000,  for  the  expressed  purposes  of  taking  over  and  acquiring 
title  to  such  land  and  personalty,  subject  to  and  with  the  assump- 
tion of  the  debts  and  incumbrances,  of  issuing  its  capital  stock 
in  payment  or  exchaiige  therefor  and  distributing  it  in  proper 
amounts  to  the  residuary  legatees,  of  distributing  the  proceeds 
of  the  property  as  sold  by  the  plaintiff  to  the  holders  of  its 
capital  stock  and  of  dealing  in  real  estate  generally.  In 
February,  1910,  the  executors  and  trustees  conveyed  and  tifans- 
ferred  to  the  plaintiff  the  lands  and  pergonal  property  (except- 
ing certain  specified  securities  and  funds),  and  received  as  the 
consideration  the  5,600  shares  or  the  entire  of  the  capital  stock. 
Thereupon  the  Surrogate's  Court,  in  a  judicial  settlement  of  the 
accounts  of  the  executors  and  trustees,  which  set  forth,  among 
other  things,  the  above-stated  transactions  and  the  two  agree- 
ments mentioned  underlying  them,  the  second  of  which  provided 
that  the  surrogate  upon  the  final  accoimting  might  make  and 
enter  a  decree  "  confirming  the  transfer  of  the  property  to  the 
corporation  on  receipt  of  the  capital  stock  and  directing  the  dis- 
tribution thereof  as  directed  by  the  will,"  made  the  decree  thus 
consented  to.  The  shares  of  stock  were  in  accordance  there- 
with distributed  in  lieu  of  cash,  and  those  who  had  consented 
to  the  decree  released  the  executors  and  trustees  from  all  claims 
on  account  of  the  residuary  estate.  The  two  agreements  men- 
tioned were  elaborate  and  extended.  It  is  sufficient  here  to 
state  that  the  formation  of  the  plaintiff,  the  conveyance  and 
transfers  to  it,  the  issuance  and  transfer  of  the  shares  of  capital 
stock  to  the  executors  and  trustees  in  lieu  of  cash,  the  distribu- 
tion of  them,  the  final  decree  and  the  discharge  and  release  of 
the  executors  were  in  strict  accord  with  the  provisions  of  the 
second  of  them. 

Each  of  the  adult  persons  interested  personally  in  the  residu- 
ary estate,  who  executed  the  agreements  or  the  second  of  them,    • 
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is  obligated  by  them  and  the  consequent  transactions.  Each 
was  capable  of  acting  for  himself  or  herself  and  had  full  knowl- 
edge of  the  facts  and  circumstances  and  knowledge  as  to  his  or 
her  legal  rights.  The  agreements  themselves  directly  disclose 
those  facts.  They,  under  such  conditions,  authorized  the  trus- 
tees to  make  the  conveyance  and  transfers -and  receive  the  shares 
of  stock  as  the  consideration  for  the  transfers,  which,  therefore, 
were  effectual  and  valid  as  to  them.  Although  the  agreements 
were  not  executed  by  all  the  residuary  legatees,  the  agreements 
and  the  consequent  transfers  would  be  operative  and  valid 
against  the  adult  contracting  legatees  to  the  extent  of  their  re- 
spective interests.  (Matter  of  Hall,  164  X.  Y.  196 ;  AVard  v. 
Ward,  15  Pick.  511;  Woodward  v.  Woodward,  16  X.  J.  Eq. 
83;  Ford's  Estate,  185  Pa.  St.  420;  Xewhall  v.  Jones,  117 
Mass.  252;  White  v.  Sherman,  168  111.  589.)  The  executors 
and  trustees,  however,  had  not  lawful  power  and  authority  by 
virtue  of  the  will  itself  to  make  the  sale  and  transfers  for  the 
consideration  received,  to  wit,  the  shares  of  stock.  The  power  of 
sale  granted  by  the  will  must  be  strictly  pursued,  and  must  be 
executed  according  to  the  intent  of  the  testator.  The  testator 
here  intended,  manifestly,  that  the  sale  or  sales  should  be  for 
cash  or  the  equivalent  of  cash.  The  consent  of  parties  con- 
cerned gave  the  transfers  validity  as  to  them.  A  flaw  in  the 
appellant's  position  is  that  certain  persons  interested  in  the 
residuary  estate  did  not  enter  into  or  l)ecome  obligated  by  the 
agreements. 

The  signatories  of  the  first  agreement,  that  of  September, 
1901,  included  all  of  the  residuary  legatees,  except  two  infants 
upon  whose  consent  to  it,  "  upon  their  severally  coming  of  full 
age  so  that  they  may  bind  themselves  to  the  terms  hereof,"  it 
was  conditional.  Before  the  two  infants  became  of  age,  or  the 
corporation  contemplated  by  the  agreement  was  formed,  a  party 
to  it  —  a  residuary  legatee  —  Alfred  Schoellkopf,  died.  He 
left  a  widow  and  three  infant  children,  and  a  will,  duly  pro- 
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bated,  creating  interests  in  them  in  his  residuary  legacy.  The 
signatories  of  the  second  agi'eement,  that  of  July,  1909,  included 
all  of  those  interested  in  the  residuary  estate  (the  infants  of 
1901  having  become  of  age)  except  the  three  infant  children  of 
Alfred,  and  included  also  the  executors  of  Alfred's  will. 

The  appellant  asserts  that  Alfred  Schoellkopf,  and  conse- 
quently the  executors  of  his  will,  were  6bligated  by  the  agree- 
ment of  1901.  Therein  it  errs  for  the  reason  (and  there  may 
be  another)  that  suoh  agreement  did  not  become  binding  upon 
Alfred  because  it  was  conditional  upon  the  entering  into  it  of 
the  two  infants  and  the  condition  was  never  fulfilled.  The  dif- 
ferences in  the  first  and  second  agreements  were  so  substantial 
that  the  latter  cannot  be  deemed  the  adoption  or  ratification  of 
or  a  consent  to  the  former.  The  action  of  the  executors  of  the 
will  of  Alfred,  in  agreeing  to  receive  or  in  receiving  the  residu- 
ary distributive  share  bequeathed  to  Alfred  in  shares  of  stock 
insteiad  of  monejr,  was  not  authorized  by  the  will  or  the  agree- 
ment or  binding  upon  the  infant  children.  The  children  were 
not  cited  or  represented  by  special  or  other  guardian  in  the 
proceeding  in  the  Surrogate's  Court  and,  obviously,  the  decree 
therein  in  no  way  affected  their  rights  or  interests.  As  to  them 
the  sale  and  transfers  were  unlawful  and  invalid  and  ineffectual 
to  divest  the  property  transferred  to  the  plaintiff  of  their  inter- 
ests therein. 

The  respondent  asserts  that  the  transfers  were  void  and  inef- 
fectual also  as  to  certain  cestuis  que  trusts  and  their  interests  in 
the  residuarv  estate.  The  executors  and  trustees  were  directed 
'*  to  retain  one-seventh  thereof  for  said  Myra  Lee  Schoellkopf 
and  the  children  of  my  son  Louis  Schoellkopf,"  in  tnist,  to 
invest  the  proceeds  and  pay  the  income  to  Mj-ra  during  her  life ; 
thereafter  equally  to  the  children  until  they  respectively  arrived 
at  the  age  of  thirty  years ;  then  to  pay  them  in  equal  shares  the 
said  one-seventh  part.  Myra  and  the  children  when  of  full  age 
entered-  into  the  second  agreement.     Under  the  judicial  deci- 
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fiions  above  cited  they  and  their  intereste  in  the  property 
transferred  were  bound  by  and  subjected  to  the  transfers.  The 
transfers  did  not  in  any  sense  terminate  the  trust  or  assign  the 
rights  of  the  beneficiaries  to  receive  the  income  from  the  trust 
estate.  They  merely  changed  the  substance  of  the  trust  estate. 
The  judgment  should  be  affirmed,  with  costs^ 

WlI.LARI)  BaETLETT,  Ch.  J.,  HiSCOCK,  CUDDEBACK,  CaHDOZO, 

Skabury  and  Pound,  JJ.,  concur. 
Judgment  affirmed. 


CiiAELEs  ir.  Suthp:rlam),  Appellant,  v.  John  E.  Murray,  Jr., 
and  EuoKNK  Murray,  Individually  and  as  Executors,  etc.,  of 
Thomas  S.  Sutherland,  Deceased,  and  Others,  Respondents. 
(Appeal  Noft.  1  and  2.) 

(Supreme  Court,  Appellate  Division^  Second  Dept.,  Novemler  24,  1915.) 

Will — Action  to  revoke  probate — Undue  rsTLUENCB — Evidenck>— Trial — 
Finding  by  jury  on  specific  question — Special  term — ^Authority  to 
vacate  order  setttno  aside  verdict. 

In  an  action  under  former  section  2653a  of  the  Code  of  Civil  Procedure, 
by  the  only  child  and  heir  at  law  of  the  testator,  to  have  adjudged  invalid 
an  instrument  which  had  been  admitted  to  pi:obate  as  his  last  will  and 
testament,  upon  the  grounds  of  lack  of  testamentary  capacity,  undue 
influence  and  fraud,  it  appeared  that  the  testator  when  between  seventy- 
five  and  eighty  years  of  age,  after  the  death  of  two  wives,  left  the  place 
where  he  had  always  lived  and  came  to  live  with  a  widow  whom  he  mar- 
ricMi  shortly  afterwards.  A  few  weeks  later,  while  very  sick  in  bed,  he 
made  the  alleged  will,  leaving  all  his  property  to  the  widow  for  life,  but 
with  absolute  power  to  disposition,  with  remainder  over  to  her  children. 
Two  days  later  another  will  was  made  in  which  $100  waa  bequeathed  to 
the  plaintiff  and  the  rest  of  the  estate  to  the  widow  in  the  manner  pro- 
vided in  the  first  will,  which  was  then  destroyed. 
Htld^  on  all  the  evidence,  that  an  order  setting  aside  a  verdict  in  favor 
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of  the  plaintiff  and  directing  a  new  trial  should  be  reversed  and  the 
verdict  reinstated. 

Questions  a«  to  the  three  grounds  upon  .which  the  will  was  sought  to  be 
declared  invalid  were  presented  to  the  jury,  with  a  request  for  written 
answers,  but  they  returned  to  the  court  without  writing  the  answers, 
and  it  appeared  from  the  statement  of  the  foreman  and  several  of  the 
jurors  that  they  had  agreed  to  answer  the  first  and  second  questions  in 
the  affirmative,  and  had  not  been  able  to  agree  as  to  the  third.  Upon 
their  second  return,  they  had  written  the  answer  "No"  to  the  first 
question,  and  upon  the  apparent  inconsistency  of  this  answer  with  their 
formal  oral  answer  being  called  to  their  attention,  they  declared  that 
they  intended  to  find  testamentary  capacity.  It  appeared  that  they  had 
answered  the  second  question  as  to  undue  influence  in  the  affirmative, 
and  that  they  gave  the  same  answer  upon  their  third  return.  There 
was  no  confusion  among  them  as  to  the  question  of  undue  influence. 
Held,  that  the  trial  justice  was  in  error  in  setting  aside  the  finding  of 
undue  influence. 

A  Special  Term  ha»  no  power  to  grant  a  motion  vacating  an  order  set- 
ting aside  a  verdict,  after  the  end  of  the  Trial  Term  in  another  coimty  at 
which  the  verdict  was  rendered. 

Appeal  by  the  plaintiiF,  Charles  H.  Sutherland,  from  an 
order  of  the  Supreme  Court,  made  at  the  Suffolk  TriaJ  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  Suffolk 
on  the  20th  day  of  Xovember,  1914,  setting  aside  the  verdict 
of  a  jury,  and  also  from  an  order  of  said  court,  entered-  in  said 
office  on  the  25th  day  of  March,  1915,  denying  the  plaintiff's 
motion  for  an  order  vacating  the  previous  order. 

Frank  X.  McCaffry  [Eugene  McLean  with  him  on  the  brief]  ^ 
for  the  appellant. 

John  R.  Vunk,  for  the  respondents. 

Mills,  J. —  These  are  two  appeals  by  plaintiff  from  two  dis- 
tinct orders,  the  first  of  which  orders  was  made  at  the  Suffolk 
County  Trial  Term  "N"overaber  19,  1914,  setting  aside  a  verdict 
in  favor  of  the  plaintiff  and  granting  a  new  trial,  and  the  second 
of  which  orders  was  made  at  the  King^  Special  Term,  denying 
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a  motion  made  by  the  plaintiff  before  the  trial  justice  to  vacate 
the  first^named  order. 

The  action  was  brought  under  former  section  2653a  of  the 
Code  of  Civil  Procedure  to  have  adjudged  invalid  an  instru- 
ment which  had  been  admitted  to  probate  by  the  Surrogate's 
Court  of  Suffolk  county  as  the  last  will  and  testament  of  the 
decedent,  Thomas  S.  Sutherland,  whose  only  child  and  heir  at 
law  is  the  plaintiff. 

The  deceased  lived  all  his  lifetime,  except  a  few  weeks-  before 
his  death,  in  the  neighborhood  of  Troy,  X.  Y.  He  had  been 
married  twice,  the  plaintiff  being  a  child  of  the  first  marriage, 
and  botb  wives  had  died.  In  the  fall  of  1913  he  left  Trov  and 
came  to  the  village  of  Center  Moriches,  where  he  took  up  a 
residence  in  the  home  of  Sarah  E.  Murray,  an  apparently  pros- 
perous widow  who  was  in  the  mid-sixties.  Shortly  after  his 
Arrival  there  he  took  out  a  'marriage  license  to  marry  Mrs. 
Murray,  and  after  a  few  weeks  a  marriage  ceremony  was  per- 
formed with  her  by  the  village  priest,  the  witness  Father  Don- 
lin.  Sutherland  was  somewhere  between  seventy-five  and 
eighty  years  of  age.  A  few  minutes  after  the  marriage  cere- 
mony, which  was  performed  while  Sutherland  was  lying  very 
sick  in  bed,  he  made  a  will  which  was  drawn  up  by  one  Riley 
P.  Howell,  a  former  justice  of  the  peace,  and  the  local  scrivener 
of  l^al  instruments.  The  testimony  shows  that  in  this  will  he 
left  all  his  property  to  his  new  wife  for  life,  but  with  absolute 
power  of  disposition,  with  remainder  over  to  her  children.  Two 
days  later  another  will  was  made,  in  which  the  sum  of  $100 
was  bequeathed  to  the  plaintiff,  and  the  rest  of  the  estate  to 
the  new  Mrs.  Sutherland  in  manner  as  provided  in  the  earlier 
will,  which  was  then  destroyed.  The  decedent  was  a  man  of 
some  property,  approximating  in  value  between  $35,000  and 
$40,000.  This  will  was  admitted  to  probate  by  the.  surrogate 
of  Suffolk  county  after  a  contest  by  the  present  plaintiff,  and 
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shortly  chereafter  this  action-  was  begun  to  adjudge  the  will 
invalid. 

The  grounds  set  forth  in  the  complaint  were  as  follows:  (a) 
Lack  of  testamentary  capacity;  (b)  undue  influence;  (c)  fraud 
perpetrated  upon  the  decedent. 

The  plaintiff  introduced  sufficient  evidence  to  require  the 
submission  of  questions  a  and  b  to  ^he  jury.  There  was  no 
evidence  whatever  of  fraud,  except  as  fraud  is  said  to  be  an 
element  of  *^  undue  influence,"  and  the  trial  court  so  declared, 
but  it  submitted  that  question  also  to  the  jury  on  the  urgent 
request  of  plaintiff's  trial  counsel.  The  questions  as  submitted 
to  the  jury  were  as  follows : 

"  1.  Was  the  testator  at  the  time  of  the  execution  of  the 
will  in  question  of  sound  mind  and  memory  ? 

"  2.  Was  the  execution  of  the  will  in  question  procured  by 
undue  influence  practiced  upon  the  testator? 

"  3.  Was  the  execution  of  the  will  in  question  procured  by 
fraud  practiced  upon  the  testator  ?  " 

The  jury  were  given  a  copy  of  the  submitted  questions,  and 
were  directed  by  the  trial  court  to  answer  them  in  writing, 
and  to  sign  their  names  to  the  paper.  Some  time  after  they 
retired,  they  returned  to  the  court  and  handed  up  the  paper  in 
question,  announcing  'that  they  had  agreed  upon  a  verdict. 
The  record  then  shows  a  colloquy  as  follows : 

"  The  Court :  Gentlemen,  you  have  all  signed  the  paper  but 
you  have  not  written  in  the  answers  to  the  questions.  Mr. 
Foreman :  We  answer  yes  to  all  of  them.  By  Several  Jurors : 
No,  we  don't  agree  on  number  three.  The  Court:  I  tried  to 
make  it  plain  to  you  that  you  are  to  answer  these  questions 
and  should  write  the  answer  to  them  oh  the  paper  su'bmitted; 
but  you  don't  seem  to  understand  it  or  I  did  not  make  it  plain 
to  you;  do  you  yourself  understand  that  you  find  this  will  a 
valid  will  or  an  invalid  will?     The  Foreman:    Yes,  invalid. 
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The  Court :  I  think  you  had  better  retire  again  and  write  in  the 
answers  to  the  questions  then." 

They  retired  and  shortly  returned^  and  again  handed  up  the 
paper,  and  the  record  shows  a  colloquy  as  follows : 

"  The  Court:  Now,  gentlemen,  since  you  were  in  before  you 
seem  to  have  changed  your  mind  upon  the  first  interrogatory  — 
did  you  announce  it  incorrectly  at  first?  Mr.  Foreman:  We 
find  for  the  plaintiff.  The  Court :  Do  you  mean  to  say,  gentle- 
men, that  you  don't  understand- the  questions  propounded  to 
you;  the  first  interrogatory  is,  '  Was  the  testator  at  the  time  of 
the  execution  of  the  will  in  question  of  sound  mind  and  mem- 
ory,' and  when  you  were  in  here  before  you  said  yes,  you 
answered  it  yes.  Mr,  Foreman:  If  you  remember  I  said  we 
answered  yes  to  all,  and  I  was  under  the  impression  that  that 
was  right  as  we  did  not  pay  much  attention  to  that  part  of  it; 
when  we  got  back  in  the  room  they  all  said  in  order  for  the 
verdict  to  stand  it  should  be  put  in  no.  The  Court:  Do  you 
determine  that  question  by  saying  that  jou  decide  that  this 
testator  was  insane  at  the  time  of  execution  6f  this  will  ?  Mr. 
Foreman:  No,  we  did  not.  Mr.  McCaffry:  I  except  to  your 
Honor's  use  of  the  word  insane ;  it  is  simply  a  question  of  un- 
sound mind  and  memory.  The  Court :  I  will  withdraw  it  then; 
I  simply  used  that  to  call  their  attention  sharply  to  it  —  do  you 
make  a  distinction,  gentlemen,  between  insanity  and  unsounded- 
ness  (sic.)  of  mind  ?  If  you  do  I  withdraw  it.  Mr.  Foreman :  I 
can  only  speak  for  myself  —  I  can  see  that  it  was  a  mistake  to 
write  in  no.  The  Court :  You  intended  it  to  be  yes  ?  Mr.  Fore- 
man: Yes,  I  think  the  jury  will  so  understand  it.  The  Court: 
Gentlemen  of  the  jury,  do  you  desire  to  find  that  this  testator  was 
of  sound  mind  and  memory  at  the  time  of  the  execution  of  this 
will  or  of  unsound  mind  ?  By  Several  Jurors:  Of  sound  mind. 
The  Court:  The  next  question  is,  Was  the  execution  of  the  will 
itself  procured  by  undue  influence  practiced  upon  the  testator  ? 
and  the  answer  is  yes.     Is  that  your  verdict  ?     Mr.  Foreman : 
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Yes.  The  Court :  That  this  will  was  not  his  free  act,  but  that 
some  one  procured  it  by  undue  influence,  is  that  what  you  desire 
to  find?  Mr.  Foreman:  Yes.  The  Court:  The  other  ques- 
tion you  don't  render  any  verdict  upon,  the  one  as  to  fraud? 
Mr.  Foreman:  No.  The  Court:  Do  you  wish  to  step  back 
again  and  change  your  answer  to  the  first  interrogatory  —  did 
the  use  of  the  word  insane  make  any  difference  to  you  ?  If  it 
did  I  withdraw  it ;  it  is  unsound  mind.  Mr.  McCaffry :  I  ex- 
cept to  your  Honor's  reference  to  insanity.  The  Court :  I  stated 
that  I  withdraw  it;  I  withdrew  it  if  it  makes  any  difference  to 
them." 

The  jury  again  retires  and  then  returns  into  court  and  hands 
up  the  paper. 

"  The  Court :  I  will  read  you  the  questions  and  your  answers. 
*  Was  the  testator  at  the  time  of  the  execution  of  the  will  in 
question  of  sound  mind  and  memory  ? '  and  the  answer  is  ^  Yes.' 
Is  that  you  answer  ?  Mr.  Foreman :  Yes.  The  Court :  ^  Was 
the  execution  of  the  will  in  question  procured  by  imdue  influ- 
ence practiced  upon  the  testator  ? '  and  the  answer  to  that  is  yes. 
Mr.  Foreman :  Yes.  The  Court :  As  to  the  third  interrogatory, 
which  I  do  not  bother  to  read,  you  have  been  unable  to  agree 
upon  ?  Mr.  Foreman :  Yes.  Judge  Vunk  :  Now,  your  Honor, 
I  move  to  set  aside  the  verdict  as  contrary  to  law,  contrary  to 
the  evidence  and  all  —  contrary  to  the  weight  of  evidence  and 
all  the  grounds  stated  in  999  of  the  Code  which  is  applicable 
here.  The  Court :  In  view  of  the  manner  in  which  this  verdict 
has  been  rendered  and  the  testimony  in  the  case  I  will  grant 
the  motion ;  I  think  in  some  way  this  jury  has  become  muddled. 
Mr.  McCaffry:  Yes,  I  agree  with  your  Honor  that  they  have. 
The  Court :   I  think  it  amounts  practically  to  a  disagreement." 

The  first  answer  of  the  foreman,  as  amended  by  the  "  several 
jurors,"  indicated  clearly  that  the  jurors  had  agreed  to  answer 
the  first  and  second  questions  in  the  affirmative  and  had  not 
been  able  to  agree  as  to  the  third,  all  of  which  amounted  to  this. 
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that  they  had  found  that  while  the  decedent  possessed  statutory 
testamentary  capacity,  the  execution  of  the  instrument  had  been, 
produced  by  undue  influence  exerted  upon  him;  and  that, 
therefore,  they,  the  jurors,  found  the  instrument  to  be  invalid 
as  a  will. 

When  they  oame  into  court  the  second  time  they  had  written 
in  the  answer  "  Xo  "  to  the  first  interrogatory,  and  upon  the 
trial  justice  calling  their  attention  to  the  apparent  inconsistency 
of  that  answer  with  their  former  oral  declaration,  a  colloquy 
followed  with  the  result  that  the  «jurors  declared  that  they  in- 
tended  to  find  testamentary  capacity,  and  their  affirmative 
answer  was  taken  to  that,  the  first  interrc^atory.  This  con- 
fusion,  if  it  be  deemed  such,  was  thus  settled  favorably  to  the 
defendants. 

Upon  their  second  return  it  appeared  that  the  jurors  had 
answered  the  second  interrogator)'  in  the  affirmative,  which 
answer  was  also  their  final  answer  upon  their  third  return^ 
In  short,  at  no  time  upon  either  of  their  returns  into  court  was 
there  the  least  que^stion  or  confusion  upon  the  matter  or  point 
that  the  jury  had  agreed  that  undue  influence  was  proven  as  a 
producing  cause  of  the  execution  of  the  instrument*  Indeed, 
I  j)erceive  in  the  record  as  a  whole  very  little  ground  to  chaise 
the  jurors  with  confusion  as  to  the  proper  substantial  answer 
to  the  first  question,  but  merely  for  a  time  as  to  the  form  of 
such  answer.  However  that  may  be,  I  cannot  see  in  the  record 
the  least  ground  to  impute  to  the  jurors  any  confusion  or  doubt 
at  all  as  to  either  the  substance  or  the  form  of  the  answer  to 
the  second  interrogatory.  I  think,  therefore,  that  the  learned 
trial  justice  was  in  error,  at  least  as  to  the  is^ue  of  undue  influ- 
ence, in  concluding,  as  he  expressed  himself,  that  **  in  some 
way  this  jury  has  become  muddled."  Whatever  muddling  of 
the  jury  there  was  api)ears  to  me  to  have  operated  in  favor  of 
the  defendants  and  perhaps  to  have  aided  in  producing  the  find- 
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ing  of  testamentary  capacity,  but  not  at  all  to  have  affected  the 
jurors'  finding  of  undue  influence. 

The  order  entered  by  the  trial  court  recites  that  the  verdict 
was  set  aside  as  "  contrary  to  the  evidence."  On  the  appeal 
from  this  order,  the  appellant  contends  that  the  verdict  of 
undue  influence  had  ample  support  in  the  evidence  and  should 
not  have  been  disturbed  by  the  trial  court.  The  record  on 
appeal  is  voluminous.  1  have  examined  it  in  detail.  I  am 
confident  that  if  I  had  been  the  trial  justice  I  would' not  have 
set  aside  the  verdict  of  undue  influence,  nor  would  I  have  dis- 
agreed with  the  jury  had  they  found  lack  of  testamentary 
capacity.  If  courts  can  be  influenced  by  local  considerations  — 
and  some  people  think  that  to  be  the  case  frequently  —  such 
considerations  were  evidently  strong  on  the  trial  of  this  action. 
The  defendants  wore  important  people  in  Center  Moriches; 
one  of  them  kept  a  "  general  store  "  and  was  a  justice  of  the 
peace  and  an  employer  of  men  in  the  contracting  business.  The 
plaintiff  was  a  stranger.  Yet  the  jury  overcame  this  local 
atmosphere.  As  the  jury  did  not  find  a  lack  of  testamentary 
capacity  I  will  not  detail  at  length  the  evidence  adduced  by  the 
plaintiff  on  this  point  except  to  state  that  considerable  testimony 
was  given  to  show  that  after  the  death  of  Sutherland-'s  second 
wife  his  personal  habits  underwent  a  great  change,  and  that  he 
became  slovenly  and  filthy  in  habit**  and  appearance.  Experts 
called  by  the  plaintiff  testified,  in  answer  to  hypothetical  ques- 
tions, that  the  decedent  was  imdergoing  progressive  senile 
denaentia  and  was  incompetent  to  make  a  will.  There  was 
rebutting  evidence  on  this  point  from  the  medical  attendants  of 
the  decedents,  his  lawyers  at  Trov  and  in  New  Jersey,  and  the 
jury  may  well  have  hesitated  to  find  him  incompetent  generally. 
Yet  there  is  very  strong  evidence  in  the  case  that  would  point  to 
incompetence  at  the  time  the  wills  were  made,  and  this  may  be 
considered  on  the  question  of  undue  influence  to  the  extent  that 
U  discloses  the  mental  condition  of  the  decedent.     I  would  call 
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attention  to  the  testimony  of  Father  Donlin.  This  testimony 
shows  a  vivid  picture  of  a  doting  old  man,  on  the  edge  of  the 
grave,  caught  in  the  meshes  of  those  who  had  no  claims  upon  his 
bounty.  From  this  picture  there  was  a  legitimate  inference 
that  the  marriage  was  hatched  as  an  advisable  preliminary  to 
the  will,  and  the  circumstances  attending  each  act,  viz.,  the 
marriage  and  the  making  of  the  will,  were  the  same,  and  both 
were  dominated  by  the  desire  on  the  part  of  the  defendants  to 
acquire  the  old  man's  property  for  themselves.  The  immediate 
circumstances  of  the  will-making  are  detailed  by  Riley  P. 
Howell,  called  as  a  witness  for  the  defendants;  but,  assuming 
every  word  of  his  testimony  to  be  true,  it  does  not  negative  to 
any  considerable  extent  the  legitimate  inferences  from  Father 
Donlin's  testimony.  From  the  testimony  of  Father  Donlin  it 
is  clear  that  on  Saturday,  November  15th,  when  this  instrument 
was  executed,  the  deceased  was  in  a  very  weak  condition.  The 
first  instrument  of  similar  nature,  except  as  to  the  legacy  of 
$100  to  Ihe  son,  was  executed  on  Thursday,  November  13th, 
decedent  being  then  sick  in  bed.  At  that  time  he  had  apparently 
forgotten  entirely  about  the  plaintiff,  his  only  child,  because, 
according  to  the  testimony  of  the  scrivener,  he  not  only  did  not 
mention  to  him  that  he  had  any  child,  but  said  that  he  had  no 
one  to  leave  his  property  to  except  these  people  here,  meaning 
the  Murrays,  the  defendants.  The  following  day  the  scrivener 
received  a  telephone  message  from  the  defendant  John  Murray, 
son  of  the  new  wife,  to  the  effect  that  decedent  had  forgotten  to 
tell  him  about  his  son,  and,  therefore,  wished  to  see  him,  and 
the  scrivener  appointed  to  go  to  him  the  next  day,  Saturday, 
and  then  did  go  and  prepared  and  attended  to  the  execution  of 
the  instrument  here  in  suit.  The  natural  inference  from  all' 
this  is  that  the  Murrays,  in  the  interim,  had  become  apprehen- 
sive that  the  will  might  be  invalid  because  of  its  failure  to  men- 
tion the  decedent's  son,  and,  therefore,  to  guard  against  thajt 
result,  had  planned  to  have  a  new  will  executed.  The  work  of 
the  scrivener  in  preparing  the  second  will  was  for  about  twenty 
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minutes  interrupted  by  a  call  from  the  priest,  who  was  admitted 
to  the  sick  room  at  once  upon  the  scrivener's  retiring  therefrom. 
The  Father  found  the  decedent  then  in  an  unconscious  condition. 
He  remained  in  the  sick  room  fifteen  to  twenty  minutes,  shak- 
ing him  several  times,  but  was  imable  to  rouse  him  to  con- 
sciousness or  to  elicit  from  him  anything  more  than  an  unintel- 
ligent mumbling.  Upon  retiring  the  priest  met  the  wife  and  was  * 
told  by  her  that  they  had  found  that  the  first  will  was  not  a  legal 
one  because  the  son  had  been  left  out  entirely,  and  that  now  he 
was  going  to  make  a  new  will,  which  in  fact  was  done  within 
a  few  minutes.  That  very  night,  about  midnight,  the  Father 
was  summoned  to  the  house  and  found  decedent  in  a  dying 
condition,  unconscious,  in  which  state  he  remained  until  he  died 
the  following  Thursday.  The  entire  situation,  to  my  mind, 
speaks  plainly,  and  tells  the  story  that  the  alleged  will  was  the 
product  of  undue  influence  exerted  upon  the  aged  man  by  the 
Murray  family ;  at  least  it  impresses  me  very  strongly  that  the 
jury  were  well  warranted  in  making  their  finding  of  undue 
influence. 

Therefore,  I  recommend  that  the  order  first  appealed  from, 
namely,  that  setting  aside  the  verdict  and  directing  a  new  trial, 
be  reversed,  and  the  verdict  reinstated,  with  costs. 

As  to  the  second  appeal,  that  from  an  order  denying  a  motion 
by  the  plaintiff  to  vacate  the  order  setting  aside  the  verdict,  I 
think  we  must  affirm.  The  motion  was  made  after  the  end  of 
the  Trial  Term  in  Suffolk  county,  and  at  Special  Term  in 
Kings  county.  The  Special  Term  had  no  power  to  grant  it. 
(Duerr  v.  Consolidated  Gas  Co.,  104  App.  Div.  466.) 

Jenks,  p.  J.,  Carr,  Stapleton  and  Rich,  JJ.,  concurred. 

In  appeal  No.  1 :  Order  setting  aside  verdict  and  directing  a 
new  trial  reversed,  and  verdict  reinstated,  with  costs.  In 
appeal  No.  2 :  Order  denying  motion  by  plaintiff  to  vacate  the 
order  setting  aside  the  verdict  aiSrmed. 
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The  People  of  the  State  of  New  Yoek  ex  rel.  Daniel 
Noble,  Respondent,  v.  John  Purroy  Mitchell  and  Others, 
Composing  the  Board  of  Estimate  and  Apportionment  of  the 
City  of  New  York,  Appellants. 

{Supreme  Court,  Appellate  Division,  Second  Dept.,  November  12,   1916.) 
Subrogate  op  Queens   county — Right  to   compensation   fob  dbawing 

JUBO^S  UNDER  SECTION   26  OP  JUDICIABY   LaW — -JPUBLIC  OFFICERS — EXTBA 
COMPENSATION  FOB  ADDITIONAL  SEBVICES. 

The  surrogate  of  the  county  of  Queens  is  not  entitled  to  compensation 
for  the  drawing  of  jurors  undfer  section  2®  of  the  Judiciary  Law  provid- 
ing for  compensation  '*  to  each  judge,  including  each  justice  of  the 
Supreme  Court,  for  the  services  performed  by  him  in  connection  with  the 
drawing  of  jurors,"  notwithstanding  the  provisions  of  the  Code  of  Civil 
Procedure  for  the  drawing  of  jurors  for  services  in  the  Surrogate's  Court. 

Additional  services  required  of  an  officer  in  the  discharge  of  his  office 
do  not  afford-  to  him  the  right  of  additional  compensation,  and  there 
arises  no  implication  that  there  wa«  legislative  intent  to  requite  for 
such  services.  Right  to  such  additional  compensation  must  appear  in 
the  plain  expression  of  the  statute. 

Appeal  by  the  defendants,  John  Purroy  Mitchel  and  others, 
from  an  order  of  the  Supreme  Court,  made  at  the  Kings  County 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the  county 
of  Kings  on  the  26th  day  of  February,  1915,  granting  relator's 
motion  for  a  iperemptory  writ  of  mandamus  compelling  the 
board  of  estimate  and  apportionment  to  convene  and  to  fix  the 
compensation  of  the  surrogate  of  Queens  county  for  services  to 
be  performed  in  connection  with  the  drawing  of  jurors  for  the 
year  1915. 

Terence  Farley  [John  Lehman  and  Frank  L.  Polk  with  him 
on  the  brief],  for  the  appellants. 

George  E.  Cogswell,  for  the  respondent. 
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Per  Curiam. —  We  think  that  the  surrogate  of  the  county  of 
Queens  is  not  within  the  purview  of  the  words  '^  judge,  includ- 
ing each  justice  of  the  Supreme  Court,"  in  section  26  of  the 
Judiciary  Law,  and,  therefore,  is  not  entitled  to  any  compensa- 
tion as  therein  provided.  It  is  true  that  section  26  of  the 
General  Construction  Law  provides  that  the  term  "  judge " 
includes  every  judicial  oiBcer  authorized,  alone  or  with  others, 
to  hold  or  preside  over  a  court  of  record,  and  that  the  Surro- 
gate's Court  is  now  a  court  of  record.  (Judiciary  Law,  §  2.) 
But  section  110  of  the  said  General  Construction  Law  provides: 
"  This  chapter  is  applicable  to  every-  statute  unless  its  general 
object,  or  the  context  of  the  language  construed,  or  other  pro- 
visions of  law  indicate  that  a  different  meaning  or  application 
was  intended  from  that  required  to  be  given  by  this  chapter." 
The  source  of  said  section  26  of  the  General  Construction  Law 
is  noted  as  former  Statutory  Construction  Law  (Laws  of  1892, 
chap.  677,  §  6,  originally  revised  from  Code  Civ.  Pro.,  §  3343, 
subd.  3).  The  said  section  of  the  Code,  so  far  as  material, 
provides:  "  In  construing  this  act,  the  following  rules  must  be 
observed,  except  where  a  contrary  intent  is  expressly  declared 
in  the  provision  to  be  construed,  or  plainly  apparent  from  the 
context  thereof:  *  *  *  3,  Xhe  word,  ^  judge,'  includes  a 
justice,  surrogate,  recorder,  justice  of  the  peace,  or  other  judicial 
officer  authorized  or  required  to  act,  or  prohibited  from  acting, 
in  or  with  respect  to  the  matter  or  thing,  referred  to  in  the 
provision  wherein. that  word  is  used."  Plainly  enough,  this 
provision  was  enacted  cnly  for  the  purposes  6f  construction  or 
of  interpretation. 

Although  for  the  purpose  of  extending  statutory  provisions 
properly  applicable  to  the  surrogate  and  to  his  court,  the  word 
"judge"  is  declared  large  enough  to  include  a  surrogate,  it 
is  significant  that  such  officer  is  designated  and  denominated 
specifically  as  surrogate  by  the  Constitution  and  by  statute 
(Redf.  Surr.  [7t'h  ed.],  §  4),  and  is  thus  described  in  the  many 
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statutes  relating  directly  to  him  and  to  his  court.  This  is  a 
matter  of  some  weight.  (See  People  ex  rel.  Lent  v.  Carr,  100 
N.  Y.  241.)  The  Legislature,  in  said  section  26  of  the  Judi- 
ciary Law,  did  not  merely  prescribe  that  such  compensation 
should  be  made  to  "  each  judge,"  but  added,  "  including  each 
justice  of  the  Supreme  Court."  Although  a  "  justice  of  the 
Supreme  Court "  is  more  naturally  within  the  scope  of  the 
word  "  judge  "  than  is  a  surrogate,  yet  the  Legislature  in  said 
section  26  added  to  the  word  "  judge "  therein  the  words 
"  including  each  justice  of  the  Supreme  Court."  The  generic 
meaning  of  the  word  "  judge  "  was  thus  limited  to  the  exclusion 
of  any  other  judicial  officer.  If  the  Legislature  had  intended 
that  the  word  "  judge  "  should  include  the  surrogate,  a  fortiori 
it  naturally  would  have  included  that  officer  also.  Further,  if 
the  word  "  judge  "  alone,  as  used  in  said  section  26,  is  large 
enough  to  include  the  surrogate  perforce  of  the  various  statutes 
of  inclusion  invoked  by  the  relator,  justices  of  the  Supreme 
Court  would  certainly  have  been  within  the  word  "judge" 
perforce  of  those  very  statutes.  It  cannot  be  said  in  answer  that 
the  surrogate  of  Queens  county  at  the  time  of  the  enactment  of 
the  Judiciary  Law  had  no  duties  whatever  in  connection  with 
the  drawing  of  jurors  in  view  of  the  provisions  of  sections  514 
and  515  of  said  law. 

But  the  contention  is  that  there  is  now  in  our  legal  procedure 
provision  for  the  drawing  of  jurors  for  service  in  said  Snrro- 
gate's  Court,  and,  therefore,  the  surrogate  is  v^ithin  the  provi- 
sions of  said  section  26  of  the  Judiciary  Law.  Such  provision 
is  found  in  sections  2538,  2539  and  2540  of  the  Code  of  Civil 
Procedure.*  The  section  last  named,  which  relates  to  the 
drawing  of  the  jurors,  clothes  the  surrogate  with  the  powers  of 
a  justice  of  the  Supreme  Court  specified  in  sections  527  and  528 


*  See  Laws  of  1914,  chap.  443.      See,  also.  Laws  of  1915,  chap.  275, 
since  amdg.  Code  Civ.  Pro.,  §  2538.—  [Rep. 
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of  the  Judiciary  Law,  and  in  sections  1171  and  1172  of  the 
Code  of  Civil  Procedure.  And  the  said  provisions  of  the 
Judiciary  Law  refer  to  orders  for  the  drawing  of  jurors,  and 
the  said  provisions  of  the  Code  refer  to  talesmen.  Although 
said  section  2540  of  the  Code  as  added  in  1914  specifically  pro- 
vides that  the  jury  shall  be  drawn  in  the  presence  of  the  sur- 
rogate, etc.,  and  although,  as  we  have  seen,  the  section  does 
incorporate  some  provisions  of  the  Judiciary  Law,  it  is  signifi- 
cant that  it  neither  incorporates  that  section  of  the  Judiciary 
Law  which  refers  to  compensation,  nor  makes  any  provision  for 
compensation.  Not  only  is  this  so,  but  the  section  itself  pro- 
vides as  follows :  "  The  provisions  of  law  applicable  to  the  sum- 
moning of  jurors,  the  return  of  the  sheriff,  the  fees  of  the  sheriff 
and  jurors  and  their  payment,  in  Supreme  Court,  shall  apply 
where  jurors  are  drawn  and  summoned  for  service  in  Surrogate's 
Court;  and  where  the  county  clerk  is  not  a  salaried  officer,  he 
shall  be  entitled  for  his  services  to  such  compensation  as  shall 
be  audited  by  the  board  or  body  entitled  to  fix  his  compensation." 
Thus  it  appears  that  the  matter  of  compensation  was  dealt  with, 
but  without  consideration  of  the  surrogate. 

Additional  services  required  of  an  officer  in  the  discharge  of 
his  office  do  not  afford  to  him  the  right  of  additional  compen- 
sation, and  there  arises  no  implication  that  there  was  legisla- 
tive intent  to  requite  for  such  services.  Eight  to  such  additional 
compensation  must  appear  in  the  plain  expression  of  the  statute. 

The  order  must  be  reversed,  without  costs,  and  the  motion 
must  be  denied,  without  costs. 

Jexks,  P.  J.,  Thomas,  Carr,  Stapleton  and  Putnam,  J  J., 
concurred. 

Order  reversed,  without  costs,  and  motion  denied,  without 
costs. 
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Blaxciie  L.  Liohtfoot,  Appellant,  v.  Matthew  A.  Kane, 
Individually  and  as  Executor,  etc.,  of  Bridget  C.  Kane, 
Deceased,  and  Others,  Respondents. 

(Supreme  Courts  Appellate  Dwisioriy  First  Dept.y  December  10,  1916.) 

Will — Co  nstbuction  . 

Where  a  testatrix  directed  that  the  remainder  of  her  e&tate  be  divided 
into  as  many  shares  as  she  might  have  children  living  at  her  death; 
that  one  of  such  shares  be  given  to  each  of  her  children  surviving  at 
the  time  of  her  death,  and  that  in  case  any  of  her  children  should  die 
before  her  leaving  lawful  issue  surviving,  then  such  issue  should  take 
the  share  the  parent  would  have  taken  if  living,  and  further  provided 
that  the  share  of  the  6on  be  placed  in  trust  for  his  life,  with  remainder 
to  his  lawful  issue,  if  any;  if  not,  then  such  share  should  be  given  to 
her  children  living  at  the  time  of  the  death  of  said  son,  and  the  issue  of 
any  of  iK'r  children  who  may  have  died  before  the  death  of  the  son, 
the  children  of  a  son  who  died  before  the  testatrix  are  entitled  to  take 
under  the  will. 

Appeal  by  the  plaintiff,  Blanche  L.  Lightfoot,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  20th  day  of  September,  1915,  granting  the  motion  of  the 
defendants  herein,  except  the  defendant  Rosemary  Kane,  for 
judgment  on  the  pleadings  dismissing  the  complaint.  Plaintiff 
also  appeals  from  the  judgment  entered  in  said  clerk's  office  on 
the  23d  day  of  Septem'ber,  1915,  dismissing  the  complaint 
pursuant  to  said  order. 

Joseph  Walker  Magrauth,  for  the  appellant. 

John  J.  Lordan,  for  the  respondent  Thomas  F.  Kane. 

Rounds,  Schurman  &  Dwight^  for  the  respondents  Matthew 
A.  Kane  and  others. 
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Henry  S.  Cook,  for  the  respondent  Annie  F.  Garry. 
Heni^^  L.  Schaefer,  for  the  respondent  Rosemary  Kane. 

Smith,  J. —  Bridget  Kane  died  the  11th  of  March,  1914, 
leaving  a  last  will  and  testament  which  is  here  for  construction. 
The  will  executed  on  the  6th  day  of  July,  1909.  On  that 
dat€  there  were  living  three  sons  and  four  daughters.  Another 
son,  Michael  Kane,  had  died  on  December  13,  1903,  prior  to  the 
execution  of  the  will.  The  plaintiff  and  the  defendant  Rose- 
mary Kane  are  daughters  of  said  Michael  Kane,  who  left*  no 
other  issue. 

There  is  a  single  question  involved  in  this  appeal,  arising 
upon  the  construction  of  the  4th  clause  of  Bridget  Kane's  will. 
That  clause,  so  far  as  is  relevant,  reads  as  follows:  "All  the 
rest,  residue  and  remainder  of  my  property  and  estate,  both 
real  and  personal  and  wheresoever  situated,  I  divide  into  as 
many  equal  shares  or  portions  as  I  may  have  children  living  at 
the  time  of  my  death  and  one  of  such  shares  or  portions  I 
give,  devise  and  bequeath  to  eaqh  of  ray  children  surviving  at 
the  time  of  my  death.  *  *  *  In  case  any  of  my  children 
shall  die  before  me,  leaving  lawful  issue  surviving,  then  such 
issue  shall  take  the  share  or  portion  the  parent  would  have  taken 
if  living  at  the  time  of  my  death     *     *     *." 

The  judgment  appealed  from  denies  to  the  children  of  Michael 
Kane  the  right  to  take  under  the  will.  With  this  conclusion 
I  am  not  in  accord. 

The  wording  of  the  will  is  faulty  and  inaccurate.  The  two 
clauses  quoted  are  contradictory  of  each  other.  There  are  two 
rules  of  interpretation  which  are  to  guide  us  in  construing  this 
will:  (1)  The  intent  of  the  testatrix  is  to  govern  the  interpre- 
tation of  the  will  when  that  intent  be  ascertained,  and  words 
may  be  transposed  and  the  tense  of  a  verb  changed  if  necessary 
to  give  expression  thereto.     (2)  A  strong  presumption  exists 
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that  the  testatrix  did  not  mean  to  disinherit  alone  the  children 
of  her  deceased  son.  (Matter  of  Brown,  93  N.  T.  299 ;  Matter 
of  Crawford,  113  id.  366,  374,  375.)  In  the  defendants' 
answers  no  claim  is  made  that  Michael  Kane  had  received  his 
portion  of  the  estate  prior  to  his  death,  nor  upon  the  face  of  the 
pleadings  is  there  any  reason  apparent  why  any  discrimination 
should  be  made  as  against  the  living  children  of  the  deceased 
child.  Again,  in  the  6th  clause  of  the  will  the  share  of  Peter  J» 
is  put  in  trust  for  his  life  with  remainder  to  his  lawful  issue, 
if  any.  If  not,  the  will  reads :  "  Then  I  give,  devise  and  be- 
queath the  share  or  portion  of  my  estate  so  held  in  trust  for 
him  as  aforesaid  to  my  children  living  at  the  time  of  his  death, 
and  the  issue  of  any  of  my  said  children  who  shall  have  died 
before  the  death  of  my  said  son  Peter  J.  Kane     *     *     *." 

That  the  children  of  Michael  are  included  in  this  provision  is 
undoubted,  and  in  view  of  this  fact  and  of  the  inaccuracy  of 
expression  found  throughout  the  will,  and  of  the  presumption 
that  the  issue  of  the  child  that  died  before  the  making  of  the 
will  should  share  equally  with  the  issue  of  the  children  who 
should  die  thereafter,  it  seems  fair  that  the  provision  for  the 
children  who  "shall  die"  before  the  death  of  the  testatrix 
includes  this  plaintiff  and  her  sister. 

This  exact  phrase  has  been  the  subject  of  judicial  construc- 
tion in  wills.  In  Matter  of  Chapman's  Will  (32  Beav.  382) 
the  will  recites  in  part,  "  that  in  case  any  of  my  nephews  and 
nieces  or  great  nephews  and  great  nieces,  shall  die  in  my  life- 
time  leaving  any  child  or  children  who  shall  be  living  at  my 
decease,"  the  child  or  children  of  such  nephew  or  niece  should 
take  the  share  of  its  parent.  It  was  there  held  that  the  issue 
of  a  child  who  had  died  before  the  making  of  the  will  was 
entitled  to  share.  In  the  opinion.  Sir  John  Romilly  says,  in 
part :  "  Much  stress  cannot  be  placed  on  the  words  '  shall  die 
in  my  lifetime ;  Mt  is  vague.     It  is  argued,  that  it  means  '  shall 
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hereafter  die,'  but  I  think  the  expresaion  is  constantly  used  in 
the  sense  '  shall  be  dead  at  the  time  of  my  death.'  " 

In  Loring  v.  Thomas  (1  Dr.  &  Sm.  497)  the  court  held  that 
the  words  "  shall  die  "  did  not  import  future  dying,  but  are 
equivalent  to  the  words  "  shall  be  dead  "  or  "  shall  have  died." 
The  expression  in  the  statute  (2  R.  S.  66,  §  62;  now  Decedent 
Estate  Law  [Consol.  Laws,  chap.  13;  Laws  of  1909,  chap.  18], 
§  29,  as  amd.  by  Laws  of  1912,  chap.  384)  providing  against  the 
lapse  of  legacies,  where  a  child  "  shall  die  "  during  the  lifetime 
of  the  testator,  was  construed  by  both  the  prevailing  and  dis- 
senting opinions  to  refer  to  a  death  before  or  after  the  making 
of  the  will,  in  Pimel  v.  Betjemann  (183  N.  Y.  194).  That  case 
is  strongly  relied  upon  by  respDudents  to  sustain  this  decision. 
If  our  conclusion  that  the  words  "  shall  die  "  as  used  in  the 
4th  subdivision  of  the  will  shall  be  construed  as  "  shall  have 
died  "  as  used  in  the  5th  subdivision  of  the  will,  this  case  is 
clearly  distinguishable  from  the  case  citejcl,  which  was  simply 
a  bequest  to  children  as  a  class  without  express  provision  for 
those  dying  before  testator's  death.  The  decision  in  the  case 
cited  also  rests  in  part  upon  a  provision  in  the  will  that  the 
legacy  should  not  be  payable  until  the  beneficiary  reached  the 
age  of  twenty-one  years,  which  was  held  to  indicate  that  young 
children  of  a  deceased  child  were  not  intended  to  be  included. 
In  the  case  at  bar  the  will  contains  no  such  provision.  The  case 
at  'bar  is  also  distinguishable  from  Matter  of  Turner  (208  N.  Y. 
261),  in  which  was  construed  a  will  containing  a  bequest  to 
collaterals  and  not  to  direct  descendants.  In  such  case  the  same 
inference  does  not  exist  as  where  the  question  of  exclusion  is  of 
one's  own  blood.  Each  will  must  be  construed  in  the  light  of 
the  special  circumstances  under  which  if  was  made,  and  in  view 
of  other  provisions  in  the  same  will  I  cannot  escape  the  convic- 
tion that  the  testatrix  never  intended  to  exclude  the  plaintiff 
and  her  sister  from  their  share  of  her  bounty. 
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The  order  and  judgment  should,  therefore,  be  reversed,  with 
costs,  and  the  motion  denied,  with  ten  dollars  costs. 

Inobaiiam,  p.  J.,  Lauohlin,  Clabke  and  Scott,  JJ.,  con- 
curred. 

LAyoHLiN,  J.  (concurring). —  I  concur  in  the  views  ex- 
pressed by  Mr.  Justice  Smith,  and  vote  for  reversal.  I  am  of 
opinion  that  the  provisions  of  the  will  directing  that  the  residu- 
ary estate  be  divided  into  as  many  shares  or  portions  as  the 
testator  left  children  him  surviving  is  qualified  by  the  further 
provisions  with  respect  to  the  prior  death  of  a  child  leaving 
issue,  and  that  the  true  construction  of  the  will  is  that  if  the 
testator  left  children  and  the  issue  of  a  deceased  child,  no  matter 
whether  the  death  of  such  child  occurred  before  or  after  the 
making  of  the  will,  the  residuary  estate  should  be  divided  into 
a  number  of  shares  equal  to  the  number  of  sons  and  daughters 
of  the  testator  who  survived  him,  plus  the  number  of  his  sons 
and  daughters  who  pre-deoeased  him,  leaving  issue  surviving 
the  testator. 

The  plaintiff  and  the  defendant  Rosemary  Kane,  who  are  the 
children  of  the  testatrix's  son  Michael,  are,  therefore,  entitled 
to  take  the  share  which  Michael  would  have  taken  had  he 
survived  the  testatrix. 

Ingbaham,  p.  J.,  Clarke,  Scott  and  Smith,  JJ.,  concurred. 

Judgment  reversed,  with  costs,  and  motion  denied,  with  ten 
dollars  costs. 
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Leon  Mitchell,  Appellant^  v.  Michael  Mitchell,  Individn 
ally  and  as  Guardian  of  Leon  Mitchell,  Respondent. 

{Supreme  Court,  Appellate  Diviaion,  First  Dept.,  December  10,  1915.) 

GUABDIAN   AND  WARD — SUIT  AGAINST  GUARDIAN   FOB  ACCOUNTING — RKLBASB 
OF  CLAIMS  CONSTBUED — LIMITATION  OF  ACTION  AGAINST  TRUSTEE. 

Action  against  a  guardian  brought  by  his  ward  to  compel  him  to 
account  for  a  legacy  which  he  had  received  as  guardian  and  for  which  he 
had  failed  to  account.  The  defendant,  father  of  the  plaintiff,  who  had 
been  associated  with  him  and  another  son  in  busineaa,  set  up  as  a 
defense  a  general  release  of  all  claims  against  him  executed  by  the  sons. 
Release  construed,  and  held,  to  refer  only  to  claims'  relating  to  business 
transactions  between  the  parties  and  not  to  release  the  claim  against  the 
father  as  guardian. 

The  general  rule  is  that  where  a  release  contains  a  recital  of  a  par- 
ticular claim,  obligation  or  controversy,  and  there  is  nothing  on  the  face 
of  the  instrument  other  tlian  general  words  of  release  to  show  that  any- 
thing more  than  the  matters  particularly  specified  was  intended  to  be 
discharged,  the  general  words  of  release  are  deemed  to  be  limited  thereby. 

As  the  defendant  was  the  guardian  of  an  express  trust,  the  Statute  of 
Limitations  did  not  begin  to  run  against  the  claim  of  the  ward  until  the 
guardian  had  accounted  or  repudiated  the  trust. 

Appeal  by  the  plaintiff,  Leon  Mitchell,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  19th  day  of 
March,  1915,  dismissing  the  complaint  on  the  merits  upon  the 
decision  of  the  court  after  a  trial  at  the  New  York  Special  Term. 

Harold  Nathan,  foi*  the  appellant. 

Frederick  L.  Guggenheimer  (Otto  Horwitz  with  him  on  the 
brief),  for  the  respondent. 

Lauohlin,  J. —  On  or  about  the  7th  day  of  April,  1898, 
when  the  plaintiff  was  a  minor  of  the  age  of  about  fifteen  years, 
letters  of  guardianship  were  duly  issued  by  the  Probate  Court 
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of  the  county  of  Suffolk,  Mass.,  appointing  the  defendant,  who 
is  his  father,  his  guardian,  with  authority  to  receive  and  take 
possession  of  all  his  property,  and  on  the  next  day  the  defendant 
as  such  guardian  received  from  the  executors  of  the  will  of  one 
Foss  the  sum  of  $500,  bequeathed  to  the  plaintiff. 

The  plaintiff  alleges  that  the  defendant  brought  the  money 
so  received  by  him  as  guardian  for  the  plaintiff  into  the  State 
of  New  York,  where  both  parties  now  reside,  and  has  never 
accounted  therefor,  although  an  accounting  was  duly  demanded 
by  plaintiff  after  he  attained  his  majority  and  prior  to  the 
commencement  of  the  action,  which  was  brought  for  an 
accounting  on  the  7th  day  of  August,  1914.  The  defendant 
admitted  his  appointment  as  guardian  as  alleged  and  the  receipt 
of  the  money  and  that  he  had  not  accounted,  and  pleaded  the 
six-year  Statute  of  Limitations  and  a  release  of  the  cause  of 
action.  The  defendant  was  likewise  at  the  time  appointed 
guardian  of  his  son  Bertram,  who  was  about  five  years  younger 
than  the  plaintiff,  and  he  received  a  like  amount  for  Bertram, 
for  an  accounting  for  which  another  action  has  been  brought 
and  the  appeal  has  been  argued  and  is  to  be  decided  herewith 
(170  App.  Div.  458). 

The  two  sons  resided  with  their  father  until  the  death  of  their 
mother  in  November,  1913.  The  defendant  testified  that  his 
son  Bertram  was  employed  by  him  on  a  salary  in  the  woolen  rag 
business,  and  that  after  the  death  of  his  wife  a  controversy 
arose  which  resulted  in  litigation  between  him  and  his  son,  but 
he  did  not  specify  which  son,  and  that  the  litigation  was  settled 
by  the  execution  of  a  release  under  seal  on  the  6th  day  of 
January,  1914,  and  the  learned  trial  court  found  that  it  released 
the  defendant  from  accounting  as  guardian. 

The  release  is  in  the  form  of  an  agreement  between  Leon 
]tf  itchell  as  party  of  the  first  part,  Bertram  Mitchell  as  party  of 
the  second  part,  and  ^Hchael  Mitchell  as  party  of  the  third  part. 
Tt  contains  preambles  reciting  that  a  business  was  beinsr  cnn- 
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ducted  at  the  city  of  New  York  under  the  name  "  M.  Mitchell," 
which  the  party  of  the  third  part  claimed  to  belong  to  him 
exclusively  and  the  party  of  the  first  part  claimed  an  interest 
therein;  that  a  dispute  had  arisen  between  the  parties  of  the 
first  and  third  parts  as  to  the  ownership  of  the  business  and  that 
the  parties  had  agreed  to  settle  and  adjust  their  said  disputes. 
It  was  provided  that  the  agreement  witnesseth  that  the  party 
of  the  third  part  agreed  to  pay  the  party  of  the  first  part  $8,800 
in  the  manner  and  at  the  times  therein  stated,  and  that  the 
party  of  the  first  part  in  consideration  thereof  agreed  to  receive 
said  payment  in  full  settlement^  satisfaction  and  accord.  The 
next  paragraph  of  the  agreement  provided  as  follows : 

"  In  consideration  of  the  forgoing,  thp  said  party  of  the 
first  part  hereby  agrees  to  receive  the  foregoing  in  full  settle- 
ment, satisfaction  and  accord  of  any  and  all  claims  and  demands 
of  every  nature  and  description  whatsoever  which  the  party  of 
the  first  part  now  has  or  heretofore  has  had  against  the  party  of 
the  third  part,  a.s  well  as  any  and  all  claims  whatsoever  to  the 
said  business  conducted  in  the  name  of  *  M.  Mitchell ; '  and  in 
consideration  of  the  foregoing,  the  said  party  of  the  first  part 
hereby  sells,  assigns,  transfers  and  sets  over  unto  the  party  of 
the  third  part  all  his  right,  title  and  interest  in  and  to  any  and 
all  of  the  merchandise,  outstandings,  cash  in  bank  and  other- 
wise, as  well  as  in  and  to  all  other  assets  of  every  kind,  nature 
and  description  to  said  business  in  any  wise  belonging  or  apper- 
taining." 

It  was  then  provided  in  the  agreement  that  the  party  of  the 
first  part  should  deliver  to  the  party  of  the  third  part  certain 
specified  books  and  papers  and  all  other  books  and  papers  and 
property  belonging  or  relating  to  said  business  and  containing 
a  covenant  on  the  part  of  the  party  of  the  first  part  with  respect 
to  the  amount  of  m.onej  he  had  withdrawn,  collected  or  received 
in  the  business,  and  with  respect  to  the  debts  contracted  therefor 
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by  him.     Then  followed  the  final  paragraphs  of  the  release 
preceding  the  witness  clause,  as  follows : 

*'And  the  said  parties  of  the  first  and  second  part,  in  con- 
sideration of  the  foregoing,  and  of  the  sum  of  One  Dollar  to 
them  in  hand  paid  by  the  party  of  the  third  part,  receipt 
whereof  is  hereby  acknowledged,  do  each  hereby  discharge  and 
release  the  said  party  of  the  third  part  of,  from  and  against 
any  and  all  claims  and  demands  of  every  nature  and  descrip- 
tion, whether  due  or  to  grow  due,  which  against  the  said  party 
of  the  third  part  the  parties  of  the  first  and  second  part  may 
now  have,  since  the  beginning  of  the  world  to  the  date  of  these 
presents,  other  than  those  which  may  arise  from  or  under  the 
terms  of  this  agreement.  And  in  consideration  of  the  fore- 
going, the  said  party  of  the  third  part  hereby  agrees  to  assume 
and  discharge  all  the  debts  and  liabilities  incurred  in  connection 
with  the  said  business  of  M.  Mitchell,  and  to  hold  the  said 
party  of  the  first  part  free  and  harmless  therefrom ;  and  in  con- 
sideration of  the  foregoing,  the  said  party  of  the  third  part 
does  hereby  discharge  and  release  the  parties  of  the  first  and 
second  part,  and  each  of  them,  of,  from  and  against  any  and  all 
claims  and  demands  of  every  natn're  and  description,  whether 
due  or  to  grow  due,  which  against  the  said  parties  of  the  first 
and  second  part,  or  either  of  them,  the  party  of  the  third  part 
may  now  have,  since  the  beginning  of  the  world  to  the  date  of 
these  presents,  other  than  those  which  may  arise  from  or  under 
the  terms  of  this  agreement." 

The  learned  trial  court  construed  this  agreement  as  in  effect 
constituting  two  releases,  one  a  particular  release  with  respect 
to  the  business,  executed  between  the  plaintiff  and  his  father, 
and  the  other  a  general  release  by  the  two  sons  to  their  father, 
and,  therefore,  held  that  the  general  provisions  are  not  limited 
by  the  particular  provision  relating  to  the  settlement  of  the 
controversy  with  respect  to  the  business.  I  am  unable  to  agree 
with  this  constructirn  of  the  instrument.     All  of  the  provisions 
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of  the  agreement  are,  I  think,  consistent  with  the  testimony 
of  the  defendant,  which  shows  that  he  denied  that  the  plain- 
tiff was  interested  in  the  business,  but  conceded  that  Bertram 
was  associated  with  him  therein.  The  first  part  of  the  agree- 
ment relates  to  the  settlement  of  the  controversy  between  the 
plaintiff  and  his  father,  from  which  it  would  appear  that  the 
father,  while  claiming  that  the  plaintiff  had  no  interest,  made 
very  substantial  concessions  represented  by  his  agreement  to 
pay  $8,800  on  account  thereof.  The  latter  part  of  the  agree- 
ment, which  constitutes  an  agreement  between  the  two  sons 
and  their  father,  plainly  shows  that  it  also  relates  to  the  busi- 
ness to  which  the  plaintiff  had  asserted  a  claim  denied  by  his 
father,  and  in  which  the  father  conceded  that  the  other  son 
was  associated  \vith  him.  The  consideration  for  the  release  of 
their  father  by  the  two  sons  in  this  part  of  the  agreement  is 
recited  to  be  the  consideration  thereinbefore  stated,  which  was 
the  settlement  of. the  controversy  between  the  plaintiff  and  his 
father,  and  in  addition  thereto  the  nominal  consideration  of 
one  dollar,  and  while  the  provisions  of  the  second  last  para- 
graph, in  which  the  sons  released  their  father,  are  general,  yet 
they  are  qualified  by  the  last  paragraph,  which  clearly  shows 
that  they  were  intended  to  relate  to  the  business,  for  it  is 
therein  provided  that  the  father  agrees,  in  consideration  of  the 
release  by  his  two  sons,  to  assume  and  discharge  all  debts  and 
liabilities  incurred  in  connection  with  the  businCvSs,  and  to  hold 
them  hai-mless  therefrom,  and  contains  in  general  language  a 
release  by  the  father  to  the  sons. 

The  general  rule  is  that  where  a  release  contains  a  recital  of 
a  particular  claim,  obligation  or  controversy  and  there  is  noth- 
ing on  the  face  of  the  instrument  other  than  general  words  of 
release  to  show  that  anything  more  than  the  matters  particu- 
larly specified  was  intended  to  be  discharged,  the  general  words 
of  release  are  deemed  to  be  limited  thereby.  (Jackson  v.  Stack- 
house,  1  Cow.  122;  Hoes  v.'  Van  Hoesen,  1  Barb.  Ch.  379; 
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Mclntyre  v.  Williamson,  1  Edw.  Ch.  34;  Slayton  v.  Hemken, 
91  Hun,  582  J  Romaine  v.  Sweet,  67  App.  Div.  613;  Murphy  v. 
City  of  New  York,  190  N.  Y.  413,  416;  Eisert  v.  Bowen,  117 
App.  Div.  488;  affd.,  191  N.  Y.  544;  Kirchner  v.  N.  K  S.  M. 
Co.,  136  id.  182 ;  Texas  &  Pacific  R.  Cp.  v.  Dashiell,  198  U.  S. 
521;  Todd  v.  Mitchell,  168  111.  199;  Bassett  v.  Lawrence,  193 
id.  494;  Van  Slyke  v.  Van  Slyke,  80  N.  J.  L.  382.)  At  one 
time  it  was  considered  most  important  in  deciding  such  ques- 
tions whether  a  particular  recital  preceded  or  follow^  the 
general  words  of  release,  but  later  decisions  show  that  this  is 
not  controlling.  (Romaine  v.  Sweet,  supra;  Murphy  v.  City 
of  New  York,  supra.)  There  is  no  reference  in  this  agreement 
to  any  claim  on  the  part  of  the  sons  against  the  father  as  their 
guardian,  and  it  would,  we  think,  be  unreasonable  to  consider 
the  agreement  as  releasing  the  liability  of  the  defendant  as 
guardian,  even  if  a  general  release  by  the  sons  to  their  father 
would  release  him  as  guardian,  which  is,  to  say  the  leasts  ex- 
tremely doubtful.  (See  Markley  v.  Camden  Safe  Deposit  & 
Trust  Co.,  74  N.  J.  Eq.  279 ;  Matter  of  Camp,  126  N.  Y.  377, 
389.) 

There  is  no  force  in  the  contention  that  the  Statute  of  Limi- 
tations has  run  against  the  action.  The  father  as  guardian  was 
trustee  of  an  express  trust,  and  until  he  accounts  or  repudiates 
the  trust  the  Statute  of  Limitations  does  not  run  against  the 
right  of  the  beneficiaries  to  call  him  to  account.  (Matter  of 
Ashheim,  111  App.  Div.  176;  affd.,  185  N.  Y.  609;  Matter  of 
Irvin,  68  App.  Div.  158 ;  Matter  of  Anderson,  122  id.  453 ; 
Matter  of  Camp,  supra;  Matter  of  Sack,  70  App.  Div.  401 ; 
Matter  of  Taylor,  30  id.  213.)  So  far  as  appears  he  neither 
accounted  nor  repudiated  the  trust  The  record  discloses  no 
act  which  would  set  the  statute  running  in  his  favor.  It  must, 
therefore,  be  deemed  that  he  still  holds  the  property  for  the 
plaintiff.  There  is  no  evidence  with  respect  to  when  plaintiff 
first  knew  or  discovered  that  defendant  had  received  this  money 
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as  such  guardiaiL  or  had  not  accounted  therefor.  Libby  v.*  Van 
Derzee  (80  App.  Div.  494;  affd.,  without  opinion,  176  N.  Y. 
591)  and  Constantine  v.  Gonstantine  (91  App.  Div.  607), 
relied  upon  by  counsel  for  the  respondent,  although  not  in  har- 
mony with  the  views  here  expressed,  are  distinguishable  on  the 
ground  that  those  actions  were  not  brought  for  an  accounting, 
and  the  decision  in  one  of  them  was  placed  on  the  groimd  that 
they  were  actions  at  law.  Matter  of  Van  Derzee  (73  Hun, 
5^2),  also  relied  upon  by  the  respondent,  is,  I  think,  in  direct 
conflict  with  Matter  of  Camp  and  is  inconsistent  with  the  later 
decision  in  Matter  of  Sack  (supra)  ^  and  is  also  in  conflict  with 
the  principle  upon  which  the  decisions  in  Matter  of  Ashheim 
and  Matter  of  Irvin  (supra)  are  based. 

It  follows,  therefore,  that  the  judgment  should  be  reversed 
and  there  should  be  an  interlocutory  judgment  for  an  account- 
ing, with  costs  to  the  appellant  to  abide  the  event. 

Iis^GKAHAM,  p.  J.,  Clabke,  Scott  and  Smith,  JJ.,  concurred. 

Judgment  reversed  and  judgment  ordered  for  an  accounting, 
with  costs  to  appellant  to  abide  event.  Order  to  be  settled  on 
notice. 


Bertkam  L.  Marks,  as  Ancillary  Executor,  etc.,  of  John  B. 
Morgan,  Deceased,  Respondent,  v.  L.  Laflin  Kellogg,  as 
Executor,  etc.,  of  Oeorge  H.  Morgan,  Deceased,  Appellant. 

(Supreme  Oouriy  Appellate  Division,  First  Dept,,  December  10,  1915.) 
Decedent's  estate— Action  to  rbcoveb  leqact — Relbabe  of  lboateb 

FBOM  UABUJTT  FOB  MONEYS  IX)ANEI>— PbOOF  JUSTIFTING  BBOOVEBT. 

Action  against  an  executor  to  recover  a  legacy  left  by  the  testator  to 
his  brother  by  a  will  which  also  released  the  le^tee  from  liability  for 
all  loans  made  to  him  by  the  teatator  up  to  the  amount  of  $26,000,  the 
defense  being  that  the  total  indebtedness  of  the  legatee  exceeded  said 
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£jridenoe  examined,  and  held,  that  the  total  indebtedneM  of  the  legatee 
to  the  testator  wae  leae  than  $25,000  andr  that  the  plaintiff  was  entitled 
to  recorer.  .J 

Appeal  by  the  defendant,  L.  Laflin  Kellogg,  as  executor, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plainaiff, 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  New  York  on 
the  28th  day  of  May,  1915,  as.  amended  by  an  order  entered  in 
said  clerk's  office  on  the  14th  day  of  June,  1915.  | 

The  judgment  was  entered  upon  the  report  of  a  referee  ap- 
pointetd  to  hear  and  determine  the  issues. 

Abram  J.  Rose  (William  K.  Hartpence,  with  him  on  the 
brief),  for  the  appellant. 

Louis  Lowenstein,  for  the  respondent. 

Lauoiiltn,  J. — This  is  an  action  by  the  ancillary  executor  of 
John  B.  Morgan,  deceased,  to  recover  a  legacy  of  $75,000  under 
a  codicil  to  the  last  will  and  testament  of  his  brother  George  H. 
Morgan,  deceased.  The  will  of  Greorge  H.  Morgan  was  executed 
on  the  7th  day  of  June,  1904.  By  the  7th  paragraph  of  the  will 
he  gave  a  legacy  to  his  brother  John  as  follows : 

"  I  give  and  bequeath  unto  my  brother,  the  Reverend  John 
Brainard  Morgan,  D.  D.,  of  Paris,  France,  the  sum  of  Fifty 
thousand  dollars,  if  he  shall  survive  me.  In  case  of  his  death 
before  me,  then  the  said  legacy  to  my  said  brother  is  to  lapse, 
and  the  sum  hereby  bequeathed  is  to  form  part  of  my  residuary 
estate. 

"And  I  do  also  give  and  bequeath  unto  my  brother,  the 
Reverend  John  Brainard  Morgan,  D.  D.,  any  debt  which  at 
the  time  of  my  decease  shall  be  and  exist  in  my  favor  against  ' 
my  said  brother,  whether  then  due  or  payaible  or  thereafter  to 
become  due  and  payable,  together  with  any  interest  then  due 
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thereupon.  And  if  my  said  brother  shall  not  be  living  at  the 
time  of  my  decease,  I  do  direct  and  request  that  no  proceedings 
be  taken  by  my  Executors  for  the  collection  of  the  same  against 
his  estate,  hereby  discharging  my  said  brother  from  all  liability 
to  me  thereon." 

By  a  codicil  executed  on  the  16th  day  of  April,  1908,  this 
legacy  was  changed  as  follows: 

*'  I  give  and  bequeath  unto  my  brother,  the  Reverend  John 
Brainard  Morgan,  D.  D.,  of  Paris,  Frtoce,  the  sum  of  Seventy- 
five  thousand  dollars  ($75,000),  if  he  shall  survive  me.  In 
case  of  his  death  prior  to  my  death,  then  the  said  legacy  to  my 
said  brother  is  to  lapse,  and  the  sum  hereby  bequeathed  is  to 
form  a  part  of  my  residuary  estate,  and  I  do  hereby  cancel, 
annul  and  forgive  any  indebtedness  to  me  or  to  my  estate, 
arising  out  of  any  advances  or  loans  which,  during  my  life- 
time, I  may  have  made  to  my  said  brother,  the  said  the  Rev- 
erend John  Brainard  Morgan,  D.  D.,  or  for  other  cause,  so  far 
as  the  said  indebtedness  or  advances  may  remain  unpaid  at  the 
time  of  my  death  to  the  extent  and  amount  only  with  accrued 
interest  to  the  sum  of  Twenty-five  thousand  dollars." 

The  plaintiff's  testator,  John  B.  Morgan,  had  for  a  great 
number  of  years  resided  in  Paris,  France,  and  he  died  on  the 
13th  day  of  January,  1912,  having  survived  his  brother  George, 
who  died  on  the  28th  day  of  April,  1911.  George  H.  Morgan 
resided  in  New  York  and  left  a  widow  and  three  children  and  a 
residuary  estate  of  some  $2,000,000.  John  B.  Morgan  was  an 
Episcopal  minister  and  conducted  a  church  in  Paris,  and,  while 
he  had  some  property,  the  evidence  showed  that  his  brother 
George  H.  was  interested  in  his  success  and  welfare,  and  at 
times  contributed  financially  to  his  aid,  and  manifested  a  will- 
ingness so  to  ao  whenever  called  upon  or  whenever  necessary. 

The  appellant  in  his  answer  pleaded  an  indebtedness  of 
$41,900,  together  with  interest  on  the  various  items  thereof 
from  different  dates,  less  the  sum  of  $25,000  forgiven  by  the 
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codicil;  but  notwithstanding  this  admission  in  the  prayer  for 
relief  in  the  answer,  appellant  insisted  on  the  trial  and  claims 
on  the  appeal  that  inasmuch  as  John  survived  George  there 
was  no  forgiveness  of  any  of  the  indebtedness.  The  learned 
referee  held  otherwise,  and  we  agree  with  his  construction  of 
the  will  in  this  regard  and  do  not  deem  it  necessary  to  consider 
the  contentions  with  respect  thereto. 

The  learned  referee  also  found  that  the  total  indebtedness  of 
John  to  George  at  the  time  of  the  death  of  the  latter,  together 
with  interest  thereon,  was  less  than  $26,000,  aUd,  therefore,  a 
recorvery  for  the  full  amount  of  the  legacy  given  by  the  codicil, 
together  with  interest  thereon  for  one  year  after  the  death  of 
the  testator,  was  allowed.  It  is  contended  on  the  part  of  the 
appellant  that  the  learned  referee  disallowed  certain  claims 
that  should  have  been  allowed,  and  by  which  the  indebtedness 
owing  to  George  from  John  would  have  been  increased.  We 
have  reviewed  the  evidence  and  examined  the  findings  in  the 
light  of  the  arguments  presented  on  the  appeal  and  we  agree 
with  the  learned  referee  that  the  total  amount  of  the  indebted- 
ness owing  by  John  to  George,  together  with  interest  thereon 
down  to  the  date  of  the  death  of  the  latter,  did  not  exceed  the 
sum  of  $25,000,  and  that,  therefore,  the  plaintiff  was  entitled 
to  recover  the  entire  amount  of  the  legacy  together  with  interest 
thereon. 

Counsel  for  appellant  contends  that  some  of  the  findings 
favorable  to  respondent  should  be  reversed  and  new  findings 
favorable  to  appellant  made,  and  counsel  for  respondent  claims 
that  certain  findings  favorable  to  apepUant  should  be  reversed 
and  others  favorable  to  respondent  substituted  therefor.  This 
we  have  a  right  to  do.  (Rives  v.  Bartlett,  215  N.  Y.  33.) 
There  is  some  evidence  to  support  every  finding  which  appel- 
lant asks  us  to  reverse,  and  the  evidence  on  which  he  claims 
other  evidence  favorable  to  him  should  have  been  made  is,  at 
most,  open  to  conflicting  inferences.     The  only  requests  to  find 
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for  appellant  not  granted  by  the  trial  court  aibout  which  we 
have  any  doubt  with  respect  to  whether  the  evidence  prepon- 
derates in  favor  thereof^  are  those  relating  to  whether  the  pay- 
ment by  appellant's  testator  of  four  installments  of  interest 
aggregating  $2^000  on  a  mortgage  on  a  farm  at  IN'ewport,  B.  I., 
owned  by  respondent's  testator,  constituted  loans  to  the  latter. 
We  do  not  deem  it  necessaary  here  to  discuss  the  evidence  bear- 
ing on  this  question,  or  to  determine  whether  an  appellate 
court  could  be  warranted  in  saying  the  findings  should  have 
been  made,  for  we  are  convinced  that  other  findings  favorable 
to  appellant  are  not  supported  by  the  evidence  and  should  be 
reversed,  and,  therefore,  if  we  made  findings  favorable  to  appel- 
lant on  this  payment  of  interest,  the  total  indebtedness  of  John 
to  his  brother  George  at  the  time  of  the  latter's  death  would  be 
less  than  the  amount  forgiven  by  the  codicil. 

It  appears  that  the  testator  and  one  Rowland,  of  the  firm  of 
Tilghman,  Rowland  &  Co.,  each  had  an  undivided  one-half 
interest  in  a  one-twentieth  interest  in  the  Sierra  Madre  Con- 
struction Company,  and  that  on  their  subscription  to  such  inter- 
est a  call  of  $5,000  was  made.  It  was  not  convenient  for  either 
of  the  other  subscribers  to  pay  his  share,  and  at  John's  request 
George  advanced  the  money  to  make  the  payment,  and  by  let- 
ter requested  John  to  send  him  a  promissory  note  therefor. 
There  was  found  with  the  papers  of  George  a  promissory  note 
made  by  John  bearing  date  on  the  day  Q^eorge  advanced  the 
$5,000  for  this  purpose  and  for  that  amount.  The  referee 
found  that  this  note  was  given  on  account  of  that  payment  by 
George  for  the  benefit  of  John  and  his  Qoadventurer.  We  think 
the  evidence  fairly  sustains  that  finding,  and  that  there  is  no 
foundation  for  the  appellant's  claim  that  an  indebtedness  of 
$5,000  on  account  of  the  advance  of  that  amount  for  the  pur- 
pose stated  should  have  been  found  in  addition  to  the  indebted- 
ness evidenced  by  the  note. 

The  referee  also  allowed  two  other  items,  one  of  $1,500  and 
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one  of  $1,000,  for  payments  made  by  Greorge  for  John's  account 
with  respect  to  said  Sierra  Madre  syndicate.  The  learned 
counsel  for  the  respondent  argues  that  those  findings  should 
be  reversed  on  the  ground  that  the  evidence  does  not  sustain 
them.  We  think  this  contention  is  well  founded.  There  is  no 
competent  evidence  that  these  payments  were  made  by' George. 
The  evidence  relied  upon  is  a  letter  from  Tilghman,  Rowland 
k  Co.  to  George  stating,  so  far  as  material,  that  "  on  April  9th, 
we  chgd.  your  a/c  $1500  and  on  April  13th  you  gave  us  your 
check  for  $1000.  Both  these  items  went  through  Geo.  H. 
Morgan  *  B '  a/c  and  was  intended,  we  think,  for  the  benefit 
of  J.  B.  M. ;"  and  a  receipt  given  by  Tilghman,  Rowland  & 
Co.,  under  date  of  April  13,  1897,  to  George  for  a  check  of 
$1,000,  reciting  that  it  was  "  to  be  credited  to  account  of  John 
B.  Morgan,"  supplemented  by  the  testimony  of  the  witness 
who  gave  the  receipt,  to  the  effect  that  he  would  not  have  given 
a  receipt  if  he  had  not  received  the  check.  No  check  showing 
either  of  these  payments  was  produced  and  no  note  therefor, 
as  in  the  other  instance,  was  produced,  and  no  correspondence 
was  shown  between  George  and  John  with  respect  thereto. 
Findings  Nos.  10  and  11  should,  therefore,  be  reversed. 

The  learned  referee  allowed  as  an  item  of  indebtedness  on 
the  part  of  John  to  George  a  draft  of  $400  drawn  by  John  on 
December  10,  1897,  at  Paris,  on  George  to  the  order  of  John 
Munroe  &  Co.  An  employee  of  Munroe  &  Co.,  the  Paris  firm, 
testified  that  this  draft  was  cashed  for  John  by  Munroe  &  Co. 
and  forwarded  to  New  York  for  collection,  and  there  collected 
by  John  Munroe  &  Co.,  the  New  York  firm.  The  draft  was 
found  with  the  effects  of  George.  It  appears  that  John  owned 
securities  and  other  property  here  which  were  intrusted  to 
George,  who  at  times  had  authority  to  sell  of  pledge  certain 
securities  of  which  he  had  charge  for  John.  Theire  is  in  theoe 
circumstances  no  evidence  in  favor  of  the  appellant  to  take  the 
payment  of  this  draft  out  of  the  general  rule  that,  in  the  absence 
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of  other  evidence^  a  loan  is  not  to  be  presumed  from  the  making 
of  a  check  or  the  acceptance  and  payment  of  a  draf t^  but  that  it 
is  to  be  presumed  in  such  case  that  the  transaction  constituted  a 
payment  on  account  of  an  existing  indebtedness  'by  the  maker  of 
the  check  or  the  acceptor  of  the  draft.  (Leask  v.  Hoagland,  206 
N.  Y.  171;  Matter  of  (krrington,  163  App.  Div.  544;  Griffin 
V.  Train,  90  id.  16;  Mills  v.  McMullen,  4  id.  27;  Matter  of 
Baldwin,  11  id,  551 ;  Sayles  v.  Olmst^ad,  66  Barb.  590.)  It  is 
true  that  slight  evidence  is  sufficient  to  render  this  presumption 
of  law  inapplicable,  but  in  order  to  warrant  a  recovery  or  an 
offset  there  must  be  some  evidence  to  show  that  the  check  or 
draft  was  not  given  in  payment  of  an  antecedent  indebtedness 
or  as  a  gift,  but  was  intended  as  a  loan.  (Boucher  y.  Scott,  98 
N.  Y.  422 ;  Stimson  v.  Vroman,  99  id.  74,  81 ;  Nay  v.  Curley, 
113  id.  575.)  These  views  lead  to  the  reversal  of  the  twelfth 
finding,  and  they  sufficiently  answer  the  contention  made  on 
behalf  of  the  appellant  with  respect  to  three  other  drafts  which 
were  disallowed  by  the  referee.  We  do  not  agree  in  all  respects 
with  the  application  of  payments  made  by  the  learned  referee  in 
determining  the  balance  owing  from  John  to  George,  but  the 
a<5COunt  would  not  be  materially  affected  and  the  result  would 
not  be  changed  if  we  were  to  revise  the  decision  so  that  it  would 
conform  to  our  views  in  every  respect,  and  we,  therefore,  deem 
it  unnecessary  so  to  do. 

It  follows  that  the  findings  should  be  modified  in  conformity 
with  the  views  herein  expressed,  and  the  judgment  affirmed, 
with  costs. 

IwGRAHAM,  p.  J.^  Olabke,  Scott  and  Smith,  J'J.,  concurred. 

« 

Findings  modified  in  conformity  with  views  expressed  in 
opinion,  and  judgment  affirmed,  with  oosts.  Order  to  be  settled 
on  notice. 
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In  the  Matter  of  the  Petition  of  William  H.  Wood  and 
H'AKBiETTE  M  JoHNSTON-WooD,  Appellants,  to  Compel 
Laura  A.  Cbegan^  Respondent,  to  Render  and  Settle  Her 
Account  as  Administratrix  with  the  Will  Annexed  of  Janb 
A.  McKenna,  Deceased, 

{Supreme  Court,  Appellate  Division,  Second  Dept,,  December  30,  1015.) 

STTBBOGATB'S  CoUBT — PE3ISONS  "  rRTEBBSTED  IN  THE  ESTATE  OB  rUHD " 
WITHIN  MEANING  OF  SECTION  2727  OF  THE  Ck>M:  OF  GiVIL  PBOCEDUBB — 
UEN  OF  ATTORNEYS  UPON  CLIENT'S  INDIVIDUAL  INTEREST  IN  ESTATE — ^IJXN 
UPON  ESTATE — ACCOUNTING. 

Attorneys  who  have  furnished  legal  services  in  probating  a  will  in 
which  their  client,  who  is  the  sole  legatee,  is  appointed  administratrix, 
and  as  such  has  obtained  the  entire  estate  which  will  eventually  belong 
to  her  individually,  are  persons  "interested  in  the  estate  or  fund"  in 
the  hands  of  the  administratrix,  within  the  meaning  of  clause  a  of  sub 
division  1  of  section  2727  of  the  Code  of  Civil  Procedure,  as  amended^ 
as  the  term  "  interested"  is  defined  in  subdivision  11  of  section  2768,  as 
amended. 

Such  attorneys  have  a  lien  under  section  475  of  the  Judiciary  Law  for 
the  value  of  their  services,  upon  their  client's  individual  interest  in  the 
estate  and  upon  her  refusal  to  pay  are  entitled  to  a  compulsory  ac- 
counting. 

A  person  having  a  lien  upon  a  legacy  may  be  regardied  as  an  equitable 
assignee  of  the  legatee  in  whole  or  in  part,  and  as'  being  "  persons  inter- 
ested "  within  the  meaning  of  subdivision  11  of  section  2768  of  the  Code, 
as  amended. 

It  seems,  that  the  Surrogate's  Court  has,  incidentally,  power  to  deter- 
mine the  amount  of  a  lien  existing  against  the  estate. 

Putnam,  J.,  dissented. 

Appeal  by  the  petitioners,  William  H.  Wood  and  another, 
from  an  order  of  the  Surr(^ate's  Court  of  the  County  of  Kings, 
entered  in  said  Surrogate's  Court  on  the  5th  day  of  April,  1915. 

Harriette  M.  Johnston- Wood,  for  the  appellants. 

Sidney  P.  Henshaw,  for  the  respondent. 
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Mills,  J. — This  is  an  appeal  by  petitioners  from  an  order  of 
the  Surrogate's  Court  of  Kings  county  denying  their  petition  for 
a  compulsory  accounting  by  the  res-pondent  Laura  A.  Cregan  as 
administratrix  with  the  will  annexed  of  Jane  A.  McKenna, 
deceased.  The  petition  allies  that  the  petitioners,  a  firm  of 
lawyers,  rendered  l^al  services  of  the  reasonable  value  of 
$4,000  to  the  respondent  Cregan  in  procuring  for  her  the  pro- 
bate, in  said  Surrogate's  Court,  of  the  will  of  one  Jane  A. 
McKenna,  by  which  will  the  said  respondent  was  sole  legatee; 
and  that  by  the  proceedings  conducted  by  the  petitioners  for  the 
respondent  the  will  was  admitted  to  probate,  she  was  appointed 
such  administratrix,  and  as  such  administratrix  she  obtained 
the  full  estate  left  by  said  McKenna,  amounting  to  $30,841,  all 
of  which  will,  upon  the  close  of  the  administration,  belong  to 
the  respondent  individually  as  such  sole  legatee. 

The  petition  further  alleges  that  the  said  Cregan  has  refused 
to  pay  the  petitioners  for  their  said  services,  and  that  the  peti- 
tioners have,  therefore,  a  lien  upon  the  said  estate  in  the  hands 
of  the  said  Cregan  as  such  administratrix. 

Upon  the  return  of  the  citation  issued  to  the  respondent  she,^ 
by  her  attorney,  moved  to  dismiss  the  petition  upon  the  ground 
that  the  petitioners  are  not  persons  having  an  interest  in  the 
estatie  of  the  said  McKenna;  and  the  said  surrogate,  upon  that 
ground  alone,  granted  the  motion  and  the  decree  appealed  from 
resulted. 

The  question  involved  here  is  whether  or  not  the  petitioner??^ 
upon  the  facts  alleged  in  the  petition,  are  persons  "  interested  in 
the  estate  or  fund,"  meaning  the  McKenna  estate,  in  the  hands, 
of  the  administratrix  within  the  meaning  of  clause  a  of  sub- 
division 1  of  section  2727  of  the  Code  of  Civil  Procedure  (as 
amd.  by  Laws  of  1914,  chap.  443),  as  the  term  "  interested  "  is 
defined  by  subdivision  11  of  section  2768  of  such  Code  (as  amd. 
by  Laws  of  1914,  chap  443). 

The  petitioners  here  claim  that,  upon  the  facts  alleged  in 
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their  petition,  they  have  a  lien  upon  the  interest  of  the  said 
Cr^an  individually  in  the  estate,  which  chances  in  this  case 
to  be  the  entire  estate.  I  think  that  such  claim  should  be 
sustained,  and  that^  upon  the  facts  so  alleged,  they  have,  under 
section  475  of  the  Judiciary  Law  (Consol.  Laws,  chap.  30; 
Laws  of  1909,  chap.  35),  a  lien  for  the  value  of  their  services 
upon  the  said  Cregan's  individual  interest  in  the  said  estate. 

The  respondent's  counsel  here  claims  that,  in  the  Surrogate's 
Court,  they  claimed  a  lien  upon  the  estate  itself,  and  that  the 
surrogate  dealt  with  the  matter  upon  that  basis;  and  the  form 
of  the  petition  accords  mth  that  view.  Still  if,  upon  the  facts, 
they  have  a  lien  upon  respondent's  interest  in  the  estate  as  such 
legatee,  I  can  see  no  reason  why  the  petition  should  have  been 
denied.  It  would  seem  that  the  larger  claim  should  be  held  to 
include  the  smaller.  Respondent's  counsel,  in  his  brief,  cites 
Matter  of  Sayles  (57  Misc.  Rep.  524),  in  which  a  surrc^ate  of 
Oneida  county  held  that  the  holder  of  a  judgment  obtained 
against  administrators  for  legal  services  rendered  to  them  in 
the  management  of  the  estate  was  i^ot,  by  virtue  thereof,  a 
person  "  interested  in  the  estate,"  and,  therefore,  could  not 
petition  for  a  compulsory  accounting,  for  the  reason  that  the 
claim  for  such  services  was  against  the  administrators  person- 
ally. In  that  case  however,  there  was  nothing  to  show  that  the 
administrators  individually  had  any  beneficial  interest  in  the 
•estate,  which  was,  by  lien  or  judgment,  subject  to  the  claim, 
for  such  services.  Here,  upon  the  facts  alleged  in  the  petition, 
the  petitioners  have  a  lien  upon  the  individual  interest  of  the 
administratrix  in  the  estate.  Apparently  counsel  have  been 
unable  to  find  any  other  decision  directly  in  point. 

It  seems  to  me,  however,  that  the  contrary  view  is,  by  fair 
implication,  involved  in  the. decision  of  this  court  in  Matter  of 
Ross  (123  App.  Div.  74),  wherein  this  court  held  that  an  attor- 
ney could  maintain,  directly  against  the  estate,  a  lien  for  the 
value  of  his  services  rendered  in  recovering  moneys  for  the 
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estate,  although  his  client  in  the  proceeding  was  an  executor 
or  administrator. 

Mao  in  Matter  of  Regan  (167  N.  Y.  338)  the  Court  of 
Appeals  held  that  the  Surrogate's  Court  had  power  to  vacate 
its  decree  rendered  on  a  final  accounting,  because  the  same  did 
not  recognize  and  provide  for  the  lien  of  attorneys  upon  the 
distributive  interests  in  the  estate  for  their  services  in  the  mat- 
ter for  the  distributees. 

It  would  seem,  moreover,  that  the  Surrogate's  Court  has, 
incidentally,  power  to  determine  the  amount  of  the  lien  in  a  case 
where  the  lien  exists  against  the  estate.  (Matter  of  Smith,  111 
App.  Biv.  23.) 

According  to  said  subdivision  11  of  section  2768  of  the  Code 
(as  amd.  supra) ^  the  expression  "persons  interested  "  includes 
**  every  person  entitled,  either  absolutely  or  contingently,  to 
share  in  the  estate  or  the  proceeds  thereof,  or  in  the  fund,  as 
husband,  wife,  legatee,  next  of  kin,  heir,  devisee,  assignee, 
grantee  or  otherwise,  except  as  a  creditor,"  It  seems  to  me 
that  a  person  having  a  lien  upon  a  legacy  may  be  regarded  as 
an  equitable  assignee  of  the  l^acy,  in  whole  or  in  part,  and  as 
coming  within  the  compass  of  the  terms  just  quoted. 

As  to  the  lien  acting  as  such  assignment,  see  Close  v.  Shute 
(4  Dem.  546,  548). 

If  the  statement  made  by  the  late  Surrogate  Coffin,  in  the 
case  just  cited,  that  an  attorney  could  have  no  lien  for  services 
in  the  Surrogate's  Court,  was  at  that  time  correct,  it  seems  to 
have  been  later  decided  to  the  contrary.  (Matter  of  Regan, 
supra.) 

I  advise,  therefore,  that  the  order  of  the  Surrogate's  Court  of 
Kings  county  be  reversed,  with  ten  dollars  costs  and  disburse- 
ments,  and  that  the  matter^  be  remitted  to  said  court  for  further 
heariilg  and  proceeding. 

J'ENKS,  P.  J.,  Cahr  and  Rich,  J  J.,  concurred ;  Putnam,  J., 
dissented. 
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Order  of  the  Surrogate's  Court  of  Kings  county  reversed, 
with  ten  dollars  costs  and  disbursements^  and  matter  remitted 
to  said  court  for  action  in  accordance  with  opinion  of  Mills,  J. 


Henry  W.  Jessup,  Appellant,  v.  Geoboe  W.  Smith  and  Others, 
as  Trustees  under  the  Last  Will  and  Testament  of  Samuel 
J.  TiLDEN,  Deceased,  and  Others,  Respondents. 

{Supreme  Court,  Appellate  Division,  First  Dept.,  Deoemher  30,  1916.) 

EXECXnXMUS   AND   ADMINlBTBAlXaS-r-TBUST — ^LlABIIJTT    OF  ESTATE   VOB   PAY- 
MENT OF  L£OAL  SERVICES  BENDEBED  TO  TBUSTEB8. 

The  obligation  of  a  trustee  or  an  executor  for  servicer  rendered  by  an 
^attorney  to  him  as  such  trustee  or  executor  imposes  no  obligation  upon 
the  estate,  but  is  an  individual  obligation  of  the  trustee  or  executor 
employing  the  attorney,  which,  in  a  proper  case  upon  the  settlement  of 
the  accounts  of  the. trustee  or  executor,  may  be  allowed  to  him  out  of 
the  estate. 

Hence,  where  an  attorney  has  been  retained  by  a  trustee  to  resist  an 
application  for  his  removal  and  has  been  successful  therein,  but  his 
services  have  no  contract  relation  to  the  property  of  the  estate,  the 
court  has  no  jurisdiction  either  at  law  or  in  equity  to  decree  that  the 
payment  for  such  personal  services  rendered  to  the  trustee  shall  be  a 
charge  upon  either  the  principal  or  income  of  the  estate. 

McLaughlin  and  Soott,  JJ.,  dissented. 

Appeal  by  the  plaintiff,  Henry  W.  Jessup,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendants,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  11th  day  of 
June,  1915,  dismissing  the  complaint  on  the  merits  upon  the 
decision  of  the  court  after  a  trial  at  the  New  York  Special 
Term. 

Henry  W.  Jessup,  appellant,  in  person. 

Edwin  D.  Bechtel,  for  the  respondent  Randolph,  as  trustee, 
etc. 
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Thomas  H.  Wright,  for  the  respondents  Emily  R.  Tilden,  as 
executrix,  etc.,  and  others. 

Ingraham,  p.  J. — ^Plaintiff,  an  attorney  at  law,  commenced 
this  action  to  recover  for  services  rendered  by  him  as  attorney  at 
law  at  the  request  of  George  W.  Smith,  a  trustee  under  the  last 
will  and  testament  of  Samuel  J.  Tilden,  deceased.  The  com- 
plaint alleges  that  the  defendant  George  W.  Smith  is  one  of  three 
executors  and  trustees  named  by  the  late  Samuel  J.  Tilden  in 
his  last  will  and  testament,  which  was  admitted  to  probate  on 
October  20,  1886;  that  one  of  the  trustees,  Aiidrew  H.  Green, 
died,  and  defendant  Randolph  was  designated  as  executor  and 
trustee  under  the  will ;  that  John  Bigelow,  another  of  the  trus- 
tees, died  in  October,  1911,  and  no  executor  or  trustee  has  been 
appointed  in  his  place,  that  in  October,  1913,  a  proceeding  was 
brought  to  remove  defendant  Smith,  upon  the  peititon  of  four 
beneficialies ;  that  after  that  proceeding  was  brought  defend- 
ant Smith,  as  one  of  the  trustees,  employed  plaintiff  to  repre- 
sent him  in  that  proceeding,  and  at  the  request  of  said  Smith 
as  trustee  plaintiff  rendered  services  to  oppose  the  removal  of 
said  Smith  as  executor  and  trustee,  argued  the  matter  in  the 
Supreme  Court  and  made  a  eross-application  for  the  appoint- 
ment of  a  third  trustee;  that  the  proceeding  to  remove  Smith 
was  dismissed  and  the  application  made  by  the  plaintiff  on 
behalf  of  Smith  was  granted  and  0.  F.  MacLean  was  appointed 
as  trustee  to  succeed  Mr.  Bigelow,  deceased;  that  there  was 
an  appeal  from  the  order  entered,  to  this  court,  where  the  plain- 
tiff at  the  request  of  Smith  as  trustee  represented  Smith  on  said 
appeal,  and  the  order  denying  the  motion  to  remove  Smith  and 
appointing  MacLean  was  affirmed ;  that  the  reasonable  value  of 
the  services  rendered  by  plaintiff  at  the  request  of  said  Smith 
as  trustee  was  the  sum  of  $1,760 ;  that  the  plaintiff  rendered  a 
bill  of  his  services  to  the  three  trustees,  and  demanded  payment, 
and  they  have  refused  or  neglected  to  pay.     Plaintiff  then  pre- 
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scnt^  an  application  to  the  Special  Term  of  the  Supreme  Court 
to  determine  the  value  of  the  services,  imposing  the  same  upon 
the  several  interests  of  the  beneficiaries  by  whom  the  proceedings 
had  been  initiated ;  and  this  was  denied  on  the  ground  of  lack  of 
power  in  the  court  at  Special  Term.  It  is  further  alleged  that 
the  services  rendered  at  the  request  of  Smith  were  necessary 
and  beneficial  to  the  estate  of  Tilden  and  the  integrity  of  the 
trust  created  by  his  will,  and  that  plaintiff  rendered  his  serv- 
ices upon  the  faith  of  the  trust  estate  and  in  the  expectation 
that  the  deceased's  intent  would  be  defeated  if  the  pro<5eeding 
against  Smith  as  trustee  were  to  succeed.  The  trust  estate 
has  been  divided  bv  the  defendants,  who  are  the  trustees 
thereof,  into  certain  trusts,  pursuant  to  the  will  of  Tilden, 
and  the  life  tenants  or  remaindermen  in  such  trusts  are 
defendants.  Plaintiff  demands  judgment  determining  the  rea- 
sonable value  of  his  services  as  attomev  rendered  as  afore- 
said  to  one  of  the  three  defendant  trustees  on  the  faith  of  the 
trust  estate,  and  determining  how  the  said  services  should  be 
paid  out  of  the  trust  estate,  whether  out  of  the  principal  or 
income  thereof,  and  for  other  relief. 

The  court  at  Special  Term  filed  a  decision  finding  these  facts, 
and  further  found  that  the  proceedings  for  the  removal  of 
Smith  related  only  to  his  position  as  trustee  under  the  will, 
and  that  Smith's  contract  with  the  plaintiff  was  made  as  trus- 
tee and  not  as  executor;  that  plaintiff  was  retained  by  Smith 
to  represent  him  individually  in  the  proceeding  for  his  removal 
as  trustee;  that  plaintiff  rendered  no  sendees  to  the  estate  of 
Tilden  or  to  the  beneficiaries  of  said  estate;  and  that  the  will 
of  Tilden  did  not  authorize  Smith  to  employ  plaintiff  at  the 
expense  of  the  trust  or  the  beneficiaries  of  said  trust,  and 
Smith  was  not  authorized  to  make  any  agreement  with  the 
plaintiff  to  charge  the  trust  with  the  cost  of  plaintiff's  services ; 
and  as  conclusions  of  law,  that  plaintiff  was  not  entitled  to 
recover  from  the  Tilden  trust  or  the  interest  of  the  beneficiaries 
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thereof  for  the  services  rendered  by  hini,  and  was  not  entitled 
to  a  lien  of  any  sort  upon  the  funds  of  the  estate  of  Tilden  or 
the  shares  of  the  beneficiaries  of  said  estate,  and  directing 
judgment  for  the  defendants,  dismissing  the  complaint  upon 
the  merits.  Judgment  was  entered  upon  this  decision  dismiss- ' 
ing  the  complaint,  from  which  the  plaintiff  appeals. 

It  is  elementary  that  the  obligation  of  a  trustee  of  a  trust  or 
an  executor  for  services  rendered  by  an  attorney  to  him  as  such 
trustee  or  executor  imposes  no  obligation  upon  the  estate,  but 
is  an  individual  obligation  of  the  trustee  or  executor  employ- 
ing the  attorney,  which  in  a  proper  case  upon  the  settlement 
of  the  accounts  of  the  trustee  or  executor  can  be  allowed  to 
him  out  of  the  estate.  In  Dodd  v.  Anderson  (197  N.  Y.  466), 
in  speaking  of  the  duty  of  an  executor  named  in  a  will  to  submit 
it  to  probate,  {he  court  said :  "  He  may  cast  the  burden  of  the 
contest  upon  those  who  are  to  be  benefited  by  the  probate  of 
the  paper,  or  he  may  assume  the  burden  himself.  If  he  pur- 
sues the  latter  course  he  must  be  deemed  to  act  with  knowl- 
edge of  the  well-established  legal  rule  that  even  a  de  jure 
executor  cannot  bind  the  estate  which  he  represents  by  any 
contract  of  his  own  making,  and  that  any  liability  which  he 
incurs  or  expenditure  which  he  makes  under  such  a  contract,  is 
regarded  as  his  personal  obligation  until  it  has  been  allowed  to 
him  upon  the  judicial  settlement  of  his  accounts." 

In  O'Brien  v.  Jackson  (167  K".  Y.  31)  an  action  was  brought 
against  defendants,  as  executors  and  trustees  under  a  will,  to 
recover  payments  due  on  a  contract  for  repairs  made  to  some 
buildings  of  the  testator  which  were  devised  to  the  defendants 
on  certain  trusts.  On  the  trial  the  defendants  made  a  motion 
to  dismiss  the  complaint  on  the  ground  that  it  stated  no  cause 
of  action  against  them  in  their  representative  capacity.  The 
motion  was  denied  and  verdict  rendered  for  the  plaintiff.  The 
court  held  that  the  action  in  its  present  form  could  not  bo 
maintained  and  that  the  defendants'  motion  to  dismiss  the  com- 
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plaint  as  not  stating  a  cause  of  action  against  them  in  their 
representatiye   capacity   should   have   been   granted,    sajing; 

_  • 

'^  The  general  rule  is  well  settled  in  this  Stato  that  executors 
or  trustees  cannot,  by  their  executory  contracts,  although  made 
in  the  interest  and  for  the  benefit  of  the  estate  they  represent, 
if  made  upon  a  new  and  independent  consideration,  bind  the 
estate  and  thus  create  a  liability  not  founded  upon  the  contract 
or  obligation  of  the  testator,''  citing,  among  other  cases,  Ferrin 
V.  Myrick  (41  N.  Y.  315),  and  quoting  from  the  opinion  in  the 
latter  case  the  reason  for  the  rule.  That  action  being  upon  a 
contract  to  repair  the  property  devised  to  the  executors  in  trust, 
the  trustees  were  empowered  by  the  will  to  make  the  repairs 
out  of  which  the  action  accrued,  but  the  authority  to  incur 
expense  did  not  imply  the  right  to  run  in  debt  for  it,  and  pledge 
or  mortgage  the  trust  estate  for  the  payment  of  the  debt ;  but 
what  is  a  proper  charge  on  the  estate,  and  how  that  should  be 
determined,  are  to  be  decided  in  proceedings  between  the  trus- 
tee and  the  cestui  que  trust 

In  Parker  v.  Day  (155  N.  Y.  383),  a  case  of  the  employment 
of  an  attorney  at  law  by  an  executor  for  services  rendered  in 
relation  to  claims  against  the  estate,  the  court  said:  "With 
reference  to  the  first  contention  the  rule  is  well  settled  that  the 
contracts  of  executors  for  services  to  be  rendered  are  their  per- 
sonal contracts  and  do  not  bind  the  estate." 

Applying  this  rule,  we  think  the  court  'below  correctly  dis- 
missed the  complaint.  The  retainer  of  the  plaintiff  had  rela- 
tion to  an  application  to  remove  Smith  as  one  of  the  trustees. 
It  had  no  connection  witb  the  property  of  the  estate;  was  not 
to  protect  it;  and  related  merely  to  the  person  who  should  in 
future  execute  the  trust.  When  Smith  retained  the  plaintiff 
the  other  two  trustees,  so  far  as  appears,  took  no  part  in  the 
question  of  Smith's  removal.  It  was  not  treated  by  them  as  a 
matter  involving  the  interest  of  the  trust,  and  certainly  had 
no  relation  to  the  property  of  the  trust.     It  is  not  necessary 
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upon  this  appeal  to  delermine  whether,  when  the  accounts  of 
the"  trustees  come  up  for  settlement,  the  court  should  allow  this 
as  an  obligation  incurred  by  Smith,  to  be  paid  from  the  prop- 
erty in  the  hands  of  the  ti*ustees;  but  the  services  rendered 
having  no  contract  relation  to  the  property  of  the  estate,  it 
seems  to  me  clear  that  the  court  had  no  jurisdiction  either  a^t 
law  or  in  equity  to  decree  that  the  payment  for  these  personal 
services  rendered  to  Smith  should  be  a  charge  upon  either  the 
principal  or  income  of  the  estate.  That  Smith  might  have 
considered  that  his  remaining  as  trustee  was  essential  to  the 
proper  execution  of  the  trust  w^as  no  justification  to  him,  in 
accomplishing  that  result,  to  incur  an  obligation  which  would 
impose  a  liability  upon  the  estate,  and  at  any  rate  his  employ- 
ment of  the  plaintiff  did  not,  as  I  view  it,  impose  any  obligation 
upon  the  estate  which  could  be  enforced  in  an  action  at  law  or 
in  equity  against  the  property  in  the  hands  of  the  trustees. 

I  think,  therefore,  the  judgment  is  right  and  should  be 
aflSrmed,  with  costs. 

Lauohlin  and  Dowling,  J  J.,  concurred;  McLaughlin  and 
Scott,  JJ.,  dissented. 

Judgment  affirmed,  with  costs. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Proceedings  of  TiroMAs  C.  Reid  and  William  H.  Lotty, 
Trustees  of  the  Estate  of  William  H.  Lent,  Deceased. 

Thomas    C.    Reid    and    William    H.    Lotty,    as    Trustees, 
.  Appellants;  F.  Cordelia  Farley,  Respondent. 

(Supreme  C(furt,  Appellate  Division,  First  Dept.,  December  30,  1915.) 

Trust — Will — Investment  by  trustees — Loan  to  partnbrship. 

One  L.,  upon  retirement  from  business,  executed  a  trust  deed'  to  R.  and 
F.,  the  other  members  of  the  firm,  whereby  be  conveyed  to  them,  as 
trustees,  all  his  right,  title  and  interest  in  the  firm,  and  provided  that 
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the  net  income  derived  from  said-  trust  property  should  be  paid  to  him 
during  his  lifetime,  and  made  alternative  provision  for  its  disposition 
after  his  death.  The  trustees  were  authorized  in  their  discretion  to  per- 
mit the  whole  or  any  part  of  the  estate  to  remain  in  the  Business,  as  a 
loan,  for  such  period  as  they  might  think  proper.  On  the  same  day  L. 
executed  his  will  in  which  he  appointed  R.,  F.  and  another  as  executors 
and  trustees,  and  gave  his  residuary  estate  to  them  in  trust  during  the 
lifetime  of  two  sons,  and  provided  that  they  might  invest  funds  of  the 
estate  in  any  way  that  might  seem  to  them  for  the  best  interest  of  the 
estate,  giving  to  them,  or  td  the  majority  of  them,  unlimited  discretion, 
as  to  Mich  investment,  freeing  them  from  all  li&bility,  except  for  gross 
negligence,  and  particularly  authorizing  them  to  loan  any  portion  of  the 
estate  to  the  firm  without  other  security  than  the  notes  of  the  firm,  so 
long  as  R.  or  F.  or  either  of  them  might  be  members.  After  the  death 
of  L.  the  firm  was  dissolved  by  the  death  of  F.  and  a  new  firm  under 
the  same  firm  name  was  organized  by  R.  and  another,  which  executed 
notes  to  the  trustees  for  L.'s  interest  in  the  capital  of  the  firm,  and  sub- 
sequently renewed  the  same. 

Provisions  of  the  trust  deed  and  the  will  construed,  and  held,  that  the 
trustees  acted  within  the  discretion  given  them  in  renewing  the  notes 
given  by  the  new  firm. 

A  testator  or  the  creator  of  a  trust  has  unlimited  authority  to  direct 
how  his  money  may  be  invested  by  his  trustees  or  may  leave  the  manner 
of  such  investment  completely  in  the  discretion  of  such  trustees. 

Appeal  by  Thomas  C.  Reid  and  another,  as  trustees,  from  a 
decree  of  the  Surrogate's  Court  of  the  county  of  New  York, 
entered  in  the  office  of  said  Surrogate's  Court  on  the  26th  day 
of  July,  1915,  judicially  settling  the  intermediate  account  of 
said  trustees. 

An  appeal  is  taken  from  said  decree  in  so  far  as  it  disallow:? 
an  investment  made  by  said  trustees,  and  charges  them  with 
the  amount  of  such  investment  as  so  much  cash  in  hand. 


George  W.  Wickersham,  for  the  appellants. 

Henry  D.  Patton,  for  the  respondent. 

Scott,  J. —  For  many  years  prior  to  December  1,  1901,  Wil- 
liam H.  Lent  was  the  principal  partner  in  the  firm  of  William 
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H.  Lent  ^  Co.^  his  partners  at  the  date  mentioned  being  Thomas 
C.  Keid  and  George  \V.  Finn. 

On  December  .2,  1901,  Mr.  Lent,  having  decided  to  retire 
from  'business,  executed  a  trust  deed  to  said  Thomas  C.  Heid 
and  George  W.  Finn,  vvhei*eby  he  conveyed  to  them  as  trustees 
*'  all  his  right,  title  and  interest  in  and  to  any  share  in  the 
capital  of  the  firm  of  W.  H.  Lent  &  Co.,  of  which  he  is  a  mem- 
ber, which  may  be  due  him  or  may  be  credited  to  him  on  the 
books  of  the  said  firm  on  the  first  day  of  February,  1902."  The 
trust  deed  provided  that  the  net  income  derived  from  said  trust 
property  should  be  paid  to  the  grantor  during  his  lifetime,  and 
made  alternative  provision  for  its  disposition  after  his  death. 
The  deed  contained  the  following  clause:  "And  said  trustees 
are  hereby  authorized  in  their  discretion  to  permit  the  whole  or 
any  part  of  said  estate,  now  invested  in  the  partnership  busi- 
ness of  W.  IL  Lent  k  Co.,  to  remain  in  the  said  business,  as 
a  loan,  for  such  period  as  they  may  think  proper,  and  from 
time  to  time  to  renew  or  continue  such  loan  to  the  said  firm  of 
W.  H.  Lent  &  Co.,  so  long  as  the  said  Reid  or  the  said  Finn 
shall  be  a  member  of  such  firm,  such  loan  to  bear  interest  at 
the  legal  rate  and  to  be  secured  by  the  personal  bond  or  other 
obligation  of  the  said  Keid  and  Finn  and  of  the  other  person 
or  persons  (if  any)  comprising  said  firm,  to  whom  the  loan  shall 
be  made,  and  said  trustees  shall  not  be  in  any  wise  responsible 
for  any  loss  thereby  occasioned,  unless  by  the  gross  negligence  of 
said  trustees,  beyond  the  liability  on  such  bond  or  obligation." 

On  the  same  day  he  executed  a  will  in  which  he  appointed 
the  aforesaid  Thomas  C.  Reid  and  George  W.  Finn  and  one 
William  H.  Lotty  as  executors  and  trustees.  He  gave  his 
residuary  estate  to  his  executors  in  trust  during  the  lifetime 
of  two  sons,  and  provided  for  the  distribution  of  the  estate  at 
the  expiration  of  the  life  estate.  The  8th  and  9th  clauses  of 
his  will  read  as  follows:  "Eighth.  All  the  provisions  in  this 
will  contained  shall  be  subject  to  any  and  all  rights  which  my 
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partners^  Thomas  C.  Reid  and  George  W.  Finn,  or  either  of 
them,  may  have  under  any  partnership  or  other  agreement  in 
force  at  the  time  of  my  death,  which  I  hereby  direct  shall  in 
all  respects  be  carried  out.  Ninth.  I  hereby  appoint  my 
partners,  Thomas  C.  Reid  and  George  W.  Finn,  and  my  friend 
William  H.  Lotty  executors  and  trustees  of  this  my  will,  with- 
out bonds,  and  I  hereby  give  to  my  said  executors  and  trus- 
tees full  and  unlimited  authority  to  invest  the  funds  of  my 
estate  not  only  in  such  securities  as  are  allowed  by  law,  but  in 
any  way  that  may  seem  to  them  for  the  best  interest  of  the 
estate,  giving  to  them,  or  to  the  majority  of  them,  unlimited 
discretion  as  to  such  investment  or  investments  and  freeing 
them  from  all  liability,  except  for  gross  negligence,  in  regard 
thereto.  And  I  do  hereby  particularly  authorize  them  to  loan 
any  portion  of  my  estate  to  the  firm  of  William'  H.  Lent  & 
Co.,  without  other  security  than  the  note  or  notes  of  said  firm, 
so  long  as  the  said  Reid  or  the  said  Finn  or  either  of  them 
may  be  members  of  said  firm.  And  as  to  all  matters  relating 
to  the  said  estate  or  its  administration  upon  which  my  said 
executors  and  trustees  may  need  legal  advice  I  desire  that  they 
all  advise  and  confer  with  my  friend  Francis  Forbes  of  the 
firm  of  Forbes  &  Haviland." 

An  accounting  was  had  as  of  February  1,  1902,  upon  which  it 
was  ascertained  that  Mr.  Lent's  capital  share  or  interest  in 
the  firm  was  $114,343.22,  the  shares  or  interests  of  Reid  and 
Finn  being  much  smaller. 

The  firm  of  W.  H.  Lent  &  Co.  had  been  continued  under  the 
same  firm  name  by  Thomas  0.  Reid  and  George  W.  Finn,  as 
copartners,  and  that  firm  executed  promissory  notes  to  Thomas 
C  Reid  and  George  W.  Finn  as  trustees  for  the  full  amount 
of  Mr.  Lent's  interest  in  the  capital  of  the  firm,  as  shown  by 
the  aforesaid  accounting.  The  due  dates  of  these  notes  extended 
over  a  number  of  years,  the  longest  to  run  coming  due  in  1922, 
or  twentv  years  from  the  date  thereof. 
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Lent  died  on  July  2j  1902.  Both  of  the  sons  upon  whose 
lives  the  trust  estate  was  limited  by  the  will  are  still  living. 
The  objections  to  the  account  which  raise  the  question  to  be 
considered  upon  this  appeal  were  filed  by  an  expectant 
remainderman. 

It  appears  that  prior  to  May,  1&05,  notes  to  the  amount  of 
$13,209.57  have  been  paid  and  the  proceeds  used  to  pay  legacies 
and  in  the  administration  of  the  estate. 

The  present  controversy  arises  over  a  series  of  notes  which 
came  due  in  1909  to  1914,  inclusive,  and  which,  as  they  came 
due,  were  canceled  and  new  notes  executed,  each  coming  due 
fourteen  years  from  date.  The  Surrogate's  Court,  by  the 
decree  appealed  from,  has  disapproved  the  renewal  of  these 
notes,  and  has  charged  the  executors  and  trustees  with  the 
amount  thereof,  upwards  of  $35,000,  as  cash  in  hand. 

The  firm  of  William  H.  Lent  &  Co.,  composed  of  Thomas 
C.  Reid  and  George  W.  Finn,  was  dissolved  by  the  death  of 
Finn  in  1906,  and  a  new  firm  under  the  same  firm  name  was 
organized  by  said  Reid  and  one  Anson  I.  Hutton.  This  firm 
still  exists  and  is  the  firm  which  executed  the  notes  disallowed  by 
the  Surrogate's  Court.  It  was  originally  formed  to  run  imtil 
January,  1911,  and  has  been  extended  to  December  31,  1915. 
The  articles  of  copartnership  provide  that  "  the  special  capital 
of  the  William  H.  Lent  trust  of  which  the  said  Thomas  C. 
Reid  is  trustee  *  *  *  shall  be  payable  within  a  reasonable 
time  after  the  death  of  the  said  Thomas  C.  Reid  to  the  parties 
entitled  to  the  said  trust  fund  or  to  a  successor  in  trust  of  the 
said  Thomas  C.  Reid  as  provided  in  the  last  will  and  testament 
of  William  H.  Lent,  deceased."  The  firm  of  Wm.  H.  Lent  & 
Co.  is  a  going  concern,  undoubtedly  solvent,  and  apparently 
prosperous,  although  naturally  its  profits  fluctuate  from  year 
to  year. 

It  is  fundamental  law  that  a  testator  or  the  creator  of  a 
trust  has  unlimited  authority  to  direct  how  his  money  may  be 
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invested  by  his  trustees,  or  may  leave  the  maimer  of  such 
investment  completely  in  the  discretion  of  such  trustees. 
(l>enike  v.  Harris,  84  X.  Y.  89;  Matter  of  Crowther,  L.  R. 
[1895]  2  Oh.  Div.  56;  Matter  of  Millicamp,  Goodale  and  Bul- 
lock, 52  L.  T.  Rep.  758,  760.)  In  such  a  case,  if  an  investment 
be  challenged,  the  only  questions  are:  First,  did  the  trustees 
act  within  the  limits  of  their  discretion ;  and  second,  v^ras  their 
discretion  abused  ? 

That  the  trustees,  in  the  principal  case,  acted  within  the  dis- 
cretion given  them  by  the  will  seems  to  u&  to  be  indisputable. 
The  language  of  the  will,  in  so  far  as  it  defines  the  discretion 
given  to  the  trustees  as  to  their  investments,  is  too  plain  to  call 
for  construction.  Kot  only  are  they  to  invest  the  funds  of 
the  estate  "  in  any  way  that  may  seem  to  them  for  the  best 
interest  of  the  estate,  giving  to  them,  or  to  the  majority  of 
them,  uiiliviited  discretion  as  to  such  investment  or  invest- 
ments and  freeing  them  from  all  liability,  except  for  gross 
negligence,  in  regard  thereto,"  but  they  are  particularly  author- 
ized "  to  loan  any  portion  of  my  estate  to  the  firm  of  William 
H.  Lent  &  Co.,  without  other  security  than  the  note  or  notes 
of  said  firm,  so  long  as  the  said  Reid  or  the  said  Finn  or  either 
of  them  may  be  members  of  said  firm.'' 

The  trustees  have  proceeded  in  precise  conformity  with  the 
authority,  so  precisely  expressed  as  to  amount  to  a  strong  indi- 
cation of  the  testator's  wishes  and  expectations.  Reid  still 
remains  a  member  of  the  firm  and  was  such  when  the  notes  in 
controversy  were  executed.  The  very  condition,  therefore, 
existed  which  the  testator  fixed  as  that  upon  which  the  funds 
of  the  estate  might  be  invested  in  loans  to  the  firm,  and  the 
provisions  quoted  from  the  copartnership  agreement  between 
Reid  and  Hutton  insure  that  whatever  may  be  the  nominal 
due  dates  of  the  notes,  the  whole  amount  thereof  will  become 
due  and  payable  to  whomsoever  may  be  entitled  to  receive  it, 
when  the  condition  upon  which  the  funds  of  the  estate  might 
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be  loaned  to  the  firm  shall  cease  to  exist  by  reason  of  the  death 
of  Reid.  It  is  so  clear  that  the  renewal  of  the  notes  i^  contro- 
versy was  within  the  strict  letter  of  the  will  that  we  find  no 
room  for  further  discussion  of  the  question. 

is  or  can  it  be  said,  with  any  degree  of  reason,  that  the  condi- 
tion of  the  firm  is  such  that  the  continuance  of  the  loans  to  it 
was  an  abuse  of  the  discretion  vested  in  the  trustees. 

The  evidence  as  to  the  nature,  extent  and  present  condition 
of  the  business  makes  that  perfectly  clear. 

Our  conclusion,  therefore,  is  that  the  trustees  acted  well 
within  the  discretion  vested  in  them  by  the  will  in  renewing  the 
notes  disapproved  and  disallowed  by  the  Surrogate's  Court. 

The  result  is  that  the  decree,  in  so  far  as  appealed  from, 
must  be  reversed,  with  costs  to  the  appellants  payable  out  of 
the  estate,  and  the  decree  modified  as  hereinbefore  indicated. 

Ingkaham,  p.  J.,  McLaughlin,  Claeke  and  Smith,  JJ., 
<5oncurred. 

Decree,  so  far  as  appeal  from,  reversed,  with  costs  to  appel- 
lants payable  out  of  the  estate,  and  decree  modified  as  indicated 
in  opinion.     Order  to  be  settled  on  notice. 


Matthew  J.  Kearney,  Respondent,  v.  John  H.  Kearney 
and  Others,  Defendants,  Impleaded  with  John  C.  Cosgrove, 
Appellant. 

{Supreme  Court,  Appellate  Diineion,  First  Dept.,  December  3,  1&16.) 
Will  constbued— Provision  that  the  shabe  of  devisee  who  dies  befobb 

TESTATOB   SHALL  GO  TO  SUBVIVrNO  BBOTHEBS — ^PbESUMPTION   AGAINST   IN- 
TBNTTON  TO  CBEATE  INTESTACY. 

Action  for  partition  involving  the  conatniction  of  a  will  devising  real 
estate.  T^ie  testator  gave  a  business  carried  on  by  him  to  his  three  «ona 
in  equal  shares,  with  a  provision  that  the  share  of  any  son  who  should 
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die  before  the  testator  Sfhould  go  to  his  surviving  brothers.  The  devise 
to  one  son,  W.,  was  made  upon  the  condition  that  he  give  up  the  use  of 
intoxicating  liquors,  the  share  to  go  eventually  to  the  other  brothers  if 
he  failed  to  do  so,  with  a  further  provision  that  if  W.  should  die  within 
five  years,  leaving  issue  him  surviving,  the  income  of  his  share  should 
go  to  the  issue  for  five  years  and  thereafter  to  the  surviving  brothers. 
The  daughters  of  the  testator  were  entirely  excluded  from  any  interest 
disposed  of  by  this  clause  of  the  will. 

The  daughters,  however,  were  provided  for  in  a  subsequent  clause  which 
the  will  stated  was  intended!  to  effect  "  an  equal  distribution "  of  the 
estate  among  the  testator's  children.  By  a  subsequent  clause  the  tes- 
tator gave  to  his  grandson,  whose  mother  had  died  prior  to  the  making 
of  the  will,  a  legacy  of  a  specific  sum  of  money  and  then  bj  the  residtuiry 
clause  made  a  division  of  the  residue  among  his  other  children,  their 
issue,  if  any,  to  taJce  the  parent's  share  per  stirpes,  in  case  the  parent 
was  not  living  at  the  testator's  death.  There  was  a  similar  provision 
making  W.'s  share  in  the  residue  contingent  upon  his  giving  up  the  use 
of  intoxicating  liquors.  W.,  however,  died  without  issue  before  the 
testator. 

Held,  that  the  testator  did  not  intend  to  create  an  intestacy  as  to  W/s 
share  if  he  died  before  the  testator,  and,  hence,  the  grandson  of  the  de- 
ceased daughter  did  not  share  in  W.'s  portion,  which  passed,  on  the  con- 
trary, to  his  surviving  brothers  and  sister. 

A  will  will  be  so  construed  as  to  avoid  intestacy,  if  possible. 

LAUGHLII7  and  Dowung,  JJ.,  dissented. 

Appeal  by  the  defendant,  John  C.  Cosgrove,  from  an  inter- 
locutory judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  N^w 
York  on  the  6th  day  of  July,  1915,  upon  the  decision  of  the 
court  after  a  trial  at  the  New  York  Special  Term. 

Myles  A.  Walsh,  for  the  appellant. 

Richard  Kelly,  for  the  respondent. 

McLaughlin,  J. —  This  action  was  brought  for  the  partition 
of  certain  real  estate  of  which  Patrick  H.  Kearney  was  seized 
at  the  time  of  his  death.  He  died  February  4,  1913,  leaving  a 
will  which  was  admitted  to  probate  and  letters  testamentary 
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issued  to  the  executors  therein  named.  The  appellant  is  a  son 
of  the  testator's  daughter  Jennie,  who  died  prior  to  the  making 
of  the  will,  and  claims  the  testator  died  intestate  as  to  the  one- 
fourth  interest  of  the  residuary  estate  sought  to  be  given  by  the 
5th  clause  of  the  will  to  the  son  William,  who  also  died  prior  to 
the  testator,  and  that  as  an  heir  at  law  he  is  entitled  to  share 
therein.  The  respondent  contends  that  under  the  terms  of  the 
testator's  will  the  appellant  is  not  entitled  to  any  interest  in 
the  residuary  estate,  since  the  same  is  specifically  given  to  the 
testator's  children  Matthew,  John  and  Margaret.  The  court 
at  Special  Term  sustained  the  contention  of  the  respondent,  and 
from  a  judgment  to  that  effect  the  appeal  is  taken. 

The  correctness  of  the  contention  made  by  the  respective 
parties  necessarily  depends  upon  the  construction  to  be  put 
upon  the  residuary  clause  of  the  will.  When  the  will  is  con- 
sidered in  its  entirety,  it  seems  to  me  the  testator  intended  to 
exclude  the  appellant  from  any  share  in  his  residuary  estate. 
By  its  2d  paragraph  the  testator  gave  the  business  which  he 
was  carrying  on  in  the  city  of  New  York  to  his  three  sons, 
Matthew,  William  and  John,  in  equal  shares,  and  in  the  event 
of  the  death  of  any  before  him  then  he  gave  and  bequeathed 
his  one-third  part  or  interest  in  the  business  to  his  surviving 
brothers  or  brother.  The  one-third,  however,  given  to  the  son 
William  was  subject  to  a  provision  that  unless  he  had  entirely 
given  up  the  use  of  intoxicating  liquors,  then  he  gave  his  one- 
third  te  the  executors,  in  trust,  to  apply  the  income  arising 
therefrom  to  and  for  the  benefit  of  William  for  a  period  of  five 
years,  and  upon  the  expiration  of  said  five  years,  if  the  son 
had  not 'then  given  up  the  use  of  intoxicating  liquors,  to  assign, 
transfer  and  pay  over  such  one-third  to  the  surviving  brothers 
or  brother ;  subject  to  the  further  provision  that  if  the  son  Wil- 
liam should  die  during  the  period  of  five  years,  leaving  lawful 
issue  him  surviving,  then  to  apply  such  net  income  to  and  for 
the  benefit  of  the  issue,  but  only  for  the  unexpired  portion  of 
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said  five  years^  and  at  the  expiration  of  said  time  to  assign, 
transfer  and  pay  over  the  same  to  the  surviving  brothers  or 
brother.  Under  this  clause  of  the  will  the  daughter  Margaret 
and  the  appellant  were  excluded  from  taking  any  interest  what- 
ever in  the  property  there  sought  to  be  disposed  of. 

By  the  3d  paragraph  of  the  will,  after  providing,  "  In  order 
that  there  may  be  an  equal  distribution  of  my  estate  among 
my  four  children,"  the  testator  gave  to  Margaret  an  amount 
equal  to  one-fourth  of  the  appraised  value  of  the  business  dis- 
posed of  by  the  2d  paragraph,  and  directed  that,  in  the  event 
that  his  sons  were  not  able  to  pay  the  daughter  such  an  amount 
in  cash,  then  they  should  pay  her  interest  thereon  at  the  rate  of 
four  and  one-half  per  cent,  per  annum  until  fully  paid,  and  in 
the  event  of  the  death  of  the  daughter  before  such  amount  was 
paid,  leaving  issue,  such  amount  should  be  paid  to  the  issue ; 
and  if  she  left  no  issue,  then  whatever  remained  unpaid  should 
be  paid  over  to  her  surviving  brothers  or  brother,  share  and 
share  alike. 

By  the  4th  paragraph  of  the  will  the  testator  gave  to  his 
grandson,  the  appellant,  the  sum  of  $3,000,  and  directed  that 
the  same  'be  paid  to  him,  with  any  accumulations  ctf  interest 
thereon,  when  he  arrived  at  the  age  of  twenty-one  years,  and 
if  he  died  prior  to  that  time,  then  the  testator  gave  said  sum 
to  his  surviving  children,  share  and  share  alike. 

By  the  5th,  or  residuary  clause  of  the  will,  the  testator  gave 
one-fourth  to  Matthew,  one-fourth  to  John,  one-fourth  to  Mar- 
garet, and  expressly  provided  that  in  case  of  the  death  of  any 
one  of  them  leaving  lawful  issue,  the  issue  should  take  the  share 
which  the  parent  would  have  taken  had  he  or  she  been  living, 
but  if  they  left  no  issue,  then  and  in  that  case  the  share  of  the 
one  so  dying  should  be  divided  equally  among  the  sur\aving 
brothers  and  sister.  As  to  the  remaining  one-fourth,  the  same 
was  given  to  the  son  William  provided  he  had  given  up  the  use 
of  intoxicating  liquors,  and  if  he  had  not,  then  the  income  there- 
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from  was  to  be  applied  for  the  benefit  of  such  son  during  the 
term  of  his  life,  and  upon  his  death  leaving  lawful  issue,  the 
principal,  together  with  any  accumulations,  should  go  to  such 
issue,  share  and  share  alike.  Then  followed  the  provision, 
separated  only  by  a  comma  from  what  had  preceded  it,  that  "  in 
the  event  of  the  death  of  my  said  son  William  J.  Kearney  with- 
out leaving  lawful  issue  him  surviving,  then  to  pay  over  the 
I)rincipal  of  the  said  trust  fund  and  accumulations  thereon,  if 
any,  to  his  surviving  brothers  and  sister,  share  and  share  alike, 
per  stirpes  and  not  per  capita/^ 

It  may  be,  as  contended  by  the  appellant,  that  the  language 
here  used  indicates  that  the  testator  believed-  that  William 
would  survive  him,  but  such  language  also  indicates  an  intent, 
and  especially  when  read  in  connection  with  the  other  provi- 
sions of  the  will,  that  in  the  event  that  William  died  without 
issue,  the  share  thus  given  to  him  should  go  to  the  surviving 
brothers  and  sister,  and  that  the  appellant  should  have  no 
interest  therein.  The  provision  made  for  him  in  the  4th  clause 
of  the  will  was  the  only  interest  which  it  seems  to  me  the  tes- 
tator intended  to  give  him,  whether  William  died  prior  or  sub- 
sequent to  the  death  of  the  testator. 

The  testator  was  seeking  to  dispose  of  his  entire  estate,  and 
from  the  language  used  in  the  residuary  clause  I  am  unable 
to  reach  a  conclusion  other  than  that  he  supposed  he  had  effec- 
tually done  so.  It  would  be  a  forced  and  unnatural  construc- 
tion to  hold  that  the  testator  died  intestate  as  to  the  one-fourth 
interest  sought  to  be  given  to  William  in  the  residuary  clause 
of  his  will  simply  because  William  predeceased  him.  It  will 
"be  observed  in  this  clause  there  are  four  separate  provisions  as 
to  this  share  or  interest:  (a)  One-fourth  of  the  testator's  residu- 
ary estate  is  given  to  William  if  he  had  given  up  the  use  of 
intoxicating  liquors;  (b)  if  not,  he  was  to  be  given  only  the 
income  thereof  during  his  life;  (c)  in  that  event,  upon  William's 
death,  that  share  of  interest  passed  to  his  issue,  if  he  left  any ; 
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and  (d)  if  he  left  no  issuej  then  such  share  waft  given  to  the 
surviving  brothers  and  sister.  These  provisions  are  separated 
from  each  other  only  by  commas.  The  intention  of  the  testa- 
tor must  be  ascertained,  as  already  indicated,  by  construing 
the  instrument  as  a  whole  and  not  an  isolated  portion  of  it. 
When  the  whole  will  is  considered,  the  conclusion  seems  to  me 
irresistible  that  the  testator  did  not  intend,  under  any  circum- 
stances, that  the  appellant  should  take  any  part  of  bis  estate 
other  than  the  $3,000  given  to  him  by  the  4th  clause.  This 
conclusion  is  also  strengthened  by  the  presumption  that  he 
intended  to  dispose  of  his  entire  estate,  and  not  to  die  intestate 
as  to  any  part  of  it. 

In  reaching  this  conclusion  the  authorities  cited  by  the  appel- 
lant have  not  been  overlooked.  They  are  not  in  point  or  are 
clearly  distinguishable  from  the  present  case. 

The  judgment  appealed  from,  therefore,  is  right  and  should 
be  affirmed,  with  costs  to  the  respondent  payable  out  of  the 
estate. 

Ingraham,  p.  J.,  and  Cu^eke,  J.,  concurred ;  Laughlin  and 
DowLiNG,  JJ.,  dissented. 

Judgment  affirmed,  with  costs  to  respondent  payable  out  of 
the  estate. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Enoch  G.  Meoeue,  as  Executor,  etc,  of  Joseph  R.  Megbue, 
Deceased. 

Enoch  G.  Megeue,  as  Trustee  under  the  Last  Will  and  Testa- 
ment  of  Joseph  R.  Megeue^  Deceased,  Appellant;  Minnie 
Megeue,  Petititner,  Respondent. 

{Supreme  Court,  Appellate  Division,  First  Dept.,  December  3,  1915.) 
Will — ^Tbust  fob  upe  with  bekaindeb  ovkb — Dibbction  that  stock  divi- 

DKZTDS  BE  UNLAWFULLY  ACCUMULATBD^WhE^  STOCK  DIVIDENDS  BEPBB- 
8ENTIN0  INCOME  GO  TO  LIFE  BENEFIOIABY — DISPOSITION  OF  DIVIDE^NDS 
BEPBE8ENTING  CAPITAL. 

Where  a  will  placed  specific  stock  in  trust,  income  to  the  testator's 
wife  for  life,  at  her.  death  the  shares  to  go  to  his  son  absolutely,  and  a 
codicil  provided  that  if  the  corporation  made  stock  dividends  or  in- 
creased its  capitalization  the  dividends  and  increase  should  be  held  upon 
the  same  trust  for  the  benefit  of  the  wife  for  life  with  the  remainder 
over,  the  direction  for  the  accumulation  of  the  stock  dividend  was  void^ 
Where  the  corporation,  while  making  no  dividend,  divided  among  its 
stockholders  shares  held  by  it  in  subsidiary  companies,  such  shares 
became  part  of  the  capital  of  the  trust. 

But  where  the  subsidiary  companies  declared  stock  dividends,  the  half 
thereof  representing  net  earnings  of  the  company  after  the  testator's 
death  must  be  considered  as  income  arising  from  the  trust  fund  and 
should  be  paid  to  the  testator's  wife  as  income,  it  being  impossible  to 
add  the  same  to  the  capital^  as  the  direction  for  the  accumulation  of 
income  was  void. 

As  by  the  will  the  testator's  widow  was  expressly  given  the  whole  of 
the  income  of  the  stock  for  life,  said  stock  dividends  should  not  be 
awarded  to  the  remainderman  as  the  person  presumptively  entitled  to 
the  nexit  eventual  estate,  for  such  disposition  will  be  made  only  where  a 
will  contains  no  other  direction  as  to  the  disposition  of  income. 

Such  part  of  the  stock  dividend  as  represented  capital  rather  than 
Income  was  lawfully  added  to  the  corpus  of  the  trust  under  the  codicil, 
the  same  being  inoperative  only  as  to  income. 

Appeal  by  Enoch  G.  Megnie,  as  trustee,  from  an  order  and 
decree  of  the  Surrogate's  Court  of  the  county  of  Ifew  York  in 
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favor  of  the  petitioner,  entered  in  the  office  of  said  Surrogate's 
Court  on  the  18th  day  of  October,  1916. 

Treadwell  Cleveland,  for  the  appellant 

John  ^I.  Gardner,  for  th^  respondent. 

Scott,  J. —  Enoch  G.  Megrue,  who  died  October  8,  1910, 
left  a  will  and  a  codicil.  So  far  as  involved  in  this  appeal  the 
3d  paragraph  of  his  will  reads  as  follows :  "  Third.  I  give  and 
bequeath  to  my  Executor  and  Trustee  hereinafter  named  One 
hundred  shares  of  the  capital  stock  of  the  Standard  Oil  Com- 
pany of  Xew  Jersey  upon  the  following  trust,  to  wit :  to  pay  the 
net  income  of  same  to  my  wife  Minnie  Megrue,  for  and  during 
the  term  of  her  natural  life.  After  the  death  of  my  said  wife, 
I  give  and  bequeath  the  said  One  hundred  shares  of  the  capital 
stock  of  the  Standard  Oil  Company  of  Xew  Jersey,  to  my  son, 
Enoch  Qest  !Megrue,  for  his  own  use  and  benefit  forever." 

His  codicil,  so  far  as  involved  here,  reads  as  follows :  "  Should 
the  Standard  Oil  Company  of  New  Jersey,  make  a  stock  divi- 
dend or  increase  its  capitalization  then  and  in  that  event,  I 
give  and  bequeath  to  my  said  Executor  and  Trustee  upon  the 
trusts  created  by  the  Third  paragraph  of  my  last  Will  and 
Testament  for  the  benefit  of  my  wife,  Minnie  Megrue,  such 
increase  as  may  arise  from  the  One  Hundred  shares  of  the 
capital  stock  of  the-  Standard  Oil  Company  of  New  Jersey 
heretofore  bequeathed  to  him,  to  be  held  by  him  as  part  of  the 
principal  of  such  trust,  such  increase,  if  any,  shall  follow  the 
orijorinal  shares  as  finally  disposed  of." 

Thus  it  will -be  seen  that  he  created  a  trust  in  his  wife's  favor 
in  100  shares  of  Standard  Oil  stock  and  provided  that  any  stock 
dividend  should  be  added  to  the  principal. 

There  was  no  stock  dividend  by  the  Standard  Oil  Company, 
but-  in  consequence  of  the  government  suit  against  it,  the  com- 
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pany  divide  the  shares  which  it  held  in  subsidiary  companies 
among  its  stockholders. 

It  is  agreed  that  these  shares  became  a  part  of  the  capital  of 
the  trust.  Two  of  these  suibsidiary  companies  have  declared 
stock  dividends.  Afe  to  these  ^  dividends  the  parties  stipulate 
as  follows:  "  Since  December,  1911,  two  of  the  said  subsidiary 
companies  have  increased  their  capitalization  by  the  declara- 
tion of  stock  dividends,  the  number  of  shares  which  have  been* 
received  therefrom  by  the  said  Enoch  G.  Megrue,  trustee,  being 
South  Penn  Oil  Company,  seven  614,819/983,383  shares,  and 
Galena  Signal  Oil  Company,  two  728,734/983,383  shares,  and 
the  said  Minnie  Megrue  claims  and  Enoch  G.  Megrue,  trustee, 
admits,  that  each  of  such  stock  dividends  represent  net  earnings 
of  said  respective  companies  since  October  8,  1910,  to  the  extent 
of  one-half  of  such  stock  dividends." 

The  question  is,  Who  is  entitled  to  that  proportion  of  the 
stock  dividends  declared  by  the  two  subsidiary  companies  which 
represented  earnings  since  October  8,  1910,  the  date  of  testator's 
death  ? 

It  was  held  in  Matter  of  O^bome  (209  N.  Y.  450)  that  where 
a  stock  dividend  reprsented.in  part  the  capital  of  the  corpora- 
tion or  profits  realized  before  the  death  of  the  testator,  that 
part  belonged  to  capital,  but  so  much  as  represented  profits  or 
earnings  after  the  death  of  the  testator  represented  income  and 
should  go  to  the  cestui  que  trust. 

The  stock  dividends  in  question  here,  being  one-half  of  the 
stock  dividends  declared  as  above  stated,  are,  therefore,  to  be 
considered  as  income  arising  out  of  the  trust  fund,  and  not  as 
capital.  It  is  agreed  by  all  parties  that  in  so  far  as  the  codicil 
directs  an  accumulation  of  the  income,  it  is  invalid  and  inope- 
rative. (Pers.  Prop.  Law  [Consol.  Laws,  chap.  41 ;  Laws  of 
1909,  chap.  45],  §16.) 

The  result  of  the  will  and  codicil  read  together  is  that  the 
appellant  is  entitled  to  all  the  income  of  the  trust  fund,  except 
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those  stock  dividends^  which  are  to  be  added  to  the  principal. 
It  follows  that  so  much  of  the  stock  dividends  as  cannot  be 
lawfully  added  to  the  principal  and  thus  accumulated  remain 
subject  to  the  direction  as  to  the  payment  of  income  as  orig- 
inally provided  in  the  wilL  In  other  words,  the  widow  is  enti- 
tled to  receive  all  the  income,  except  such  as  may  be  lawfully 
accumulated.  A  precisely  similar  question  was  considered  in 
Pray  v.  Hegeman  (92  N.  Y.  608),  except  that  in  that  case  the 
income  directed  to  be  accumulated  would  be  in  the  form  of 
money  instead  of  stock.  The  court  held  that  the  income  ille- 
gally directed  to  be  accumulated  should  be  paid  to  the  cestui 
que  trust  for  life,  the  court  saying:  "  The  directoin  for  accu- 
mulation being  void,  but  the  income  having  been,  in  fact, 
accumulated  during  the  minority  of  Austin  D.  Moore,  Jr.,  to 
the  amount  of  $27,000,  the  question  arises  as  to  the  persons 
entitled  to  the  accumulated  fund.  We  are  of  opinion  that  the 
rents  and  profits  illegally  directed  to  be  accumulated,  belonged 
to  Austin  D.  Moore,  Jr.,  from  whose  share  in  the  estate  of  the 
testator  they  were  derived.  The  direction  for  accumulation 
being  void,  it  must  l)e  treated  as  stricken  out  of  the  will. 
(Williams  v.  Williams,  8  N.  Y.  638.)  There  then  remains  a 
plain  devise  of  an  equita'ble  life  estate  to  Austin  D.  Moore,  Jr., 
in  the  share  given  to  him,  which  would  carry  all  the  accruing 
rents  and  profits." 

To  the  same  effect  is  Matter  of  Hoyt  (116  App.  Div.  217; 
affd.,  189  N.  Y.  511).  In  that  case  it  was  said:  "  The  direc* 
tion  to  accumulate  in  this  will  can  be  stricken  out  and  there  then 
still  remains  a  valid  disposition  of  the  rents  and  profits.  The 
testator  gave  the  fund  to  the  trustees  io  collect  the  income  from 
each  and  every  part  of  it.  He  clothed  his  trustees  with  power 
to  apply  the  entire  income  to  the  use  of  his  daughter.  He  also 
clothed  them  with  power,  in  their  discretion,  if  they  did  not 
think  she  needed  all  of  the  income,  to  accumulate  it,  and  if  thev 
did  so,  he  gave  it  to  the  remaindermen.     The  authority,  as  we 
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liave  seen,  to  accumulate  is  void,  but  the  authority  to  pay  the 
entire  income  to  the  daughter  is  nevertheless  valid  and  enforc- 
ible.  If  this  be  true,  then  the  daughter  was  entitled  to  the  entire 
income,  and  whatever  had  accrued  at  the  time  she  died  passed  to 
her  representatives.  This  conclusion,  it  seems  to  me,  necessarily 
follows  from  the  rule  laid  down  in  Pray  v.  Hegeman  (92  N.  Y. 
508)  and  Barbour  v.  De  Forest  (95  id.  13)." 

The  appellant,  who  is  the  remainderman,  claims  that  the 
stock  in  question  should  be  awarded  to  him  as  the  person  pre- 
sumptively entitled  to  the  next  eventual  estate.  Such  a  dis- 
position, however,  is  to  be  made  only  when  the  will  contains 
no  other  direction  as  to  the  disposition  of  the  income.  This 
distinction  is  well  illustrated  by  the  authorities  cited  by  the 
respondent  in  support  of  her  contention.  In  United  States 
Trust  Co.  V.  Sober  (178  N.  Y.  442)  the  will  gave  to  the  cestuis 
que  trust  specific  and  definite  sums  as  income.  The  fund  pro- 
duced more  income  than  was  required  to  pay  these  annuities 
and  the  question  was  what  disposition  should  be  made  of  the 
income.  It  could  not  lawfully  be  accumulated,  nor  could  it  be 
paid  to  the  cestuis  que  trust,  for  if  it  had  been  they  would 
receive  larger  incomes  than  was  provided  for  them.  It  was 
under  these  circumstances  that  it  was  held  that  the  surplus 
income  should  be  paid  to  the  presumptive  owner  of  the  next 
eventual  estate.  So,  also,  in  St.  John  v.  Andrews  Institute 
(191  N".  Y.  279)  the  testator  set  apart  a  fund  for  the  benefit  of 
a  charitable  corporation  to  be  created  after  his  death.  There 
was  some  delay  in  the  incorporation  of  the  charity,  and  the 
question  considered  was  as  to  the  disposition  of  income  which 
accrued  between  the  death  of  the  testator  and  the  incorporation 
of  the  charity.  That  clearly  was  undisposed  of  and  was  held 
to  belong  to  the  presumptive  owner  of  the  next  eventual  estate. 
Uo  such  case  is  presented  here.  By  the  will  the  widow  was 
given  the  whole  income,  and  she  is  entitled  to  receive  all  of  it 
which  the  testator  did  not  validly  provide  should  be  otherwise 
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disposed  of.  The  codicil  was  valid  as  to  capital  and  invalid 
and  wholly  inoperative  as  to  income^  and  the  disposition  of  so 
much  of  the  stock  dividends  as  represent  » income  was  not 
affected  thereby. 

The  decree  appealed  from  must  be  affirmed,  with  costs. 

Ingraham,  p.   J.,   Lauoiilin^   Clakke    and   Smith^   JJ., 
concurred. 

Decree  affirmed,  with  costs. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Edward  H.  Titus  and  Others,  as  Executors,  etc.,  of  Edward 
P.  Hatch,  Deceased. 

The  Real  Estate  Title  Insurance  attd  Trust  Company  of 
Philadelphia  and  Herbert  P.  Queal,  as  Trustees  under  a 
Deed  of  Trust  Made  by  William  W.  Hendrickson  to  Secure 
an  Issue  of  Bonds,  and  Others,  Appellants ;  Edward  A.  Hen- 
drickson, as  Executor,  etc.,  of  William  W.  Hendrickson, 
Deceased,  and  Others,  Respondents. 

(Supreme  Courts  Appellate  Division,  Firvt  Dept.,  December  30,  1915.) 

Decedent's  estate — Execution  bt  legatees  of  trust  deeds  as  secubitt 

FOB  payment  of  BONDS — DISTRIBUTION  OF  ESTATE  UNDER  SECTION  2744  OF 

THE  Code  op  Ctvil  Pbocedurb — Method  of  payment  of  trustees  with 

WHOM  INTEREST  FN  ESTATE  HAD  BEEN  PLEDGED. 

Legatees  und«r  a  will  executed  eimilar  mortgages  or  deeds  of  trust, 
upon  their  respective  interests  in  the  estate,  for  the  purpose  of  securing 
the  payment  of  bonds  to  be  issued  thereunder.  Each  grantor  assigned 
to  the  trustees  "all  his  right,  title  and  interest  whether  as  legatee, 
devisee,  next  of  kin,  heir  at  law,  or  distributee"  in  th©  estate  of  the 
deceased,  "  to  have  and  to  hold  the  said  interest  in  said  estate  ♦  ♦  • 
absolutely  and  forever "  in  trust,  to  collect  and  receive  the  said  interest 
of  the  grantor  and  to  apply  the  proceeds  in  liquidation  and  payment  of 
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the  bonds.  A  very  large  portion  of  the  estate  consisted  of  stock  in 
various  corporations  which  had  been  retained  unsold  by  the  executors 
for  distribution  in  kind.     ' 

Held,  that  the  surrogate  in  distributing  the  estate  under  section  2744 
of  the  Code  of  Civil  Procedure  as  it  existed  on  August  5,  1914,  errone- 
ously directed'  payment  to  the  bond  trustees  of  a  certain  amount  in  cash 
and  the  balance  in  the  stock  "  in  kind  "  at  the  valuation  fixed*  by  the 
appraisers. 

The  bond  trustees  were  entitled  to  have  delivered  to  them  for  admin- 
istration under  the  trust  deeds  that  which  the  grantor  in  each  instance 
had  conveyed  to  them,  to  wit,  his  interest  in  the  estate.  This,  because 
the  trustees  being  pledgees  were  entitled  to  the  possession  of  the  property 
pledged  until  the  debt  for  which  the  pledge  was  given  had  been  paid  or 
satisfied. 

If,  however^  the  estate  liad  been  distributed  in  cash  and  the  bond  trus- 
tees paid  in  money  and  the  pledge  thus  redeemed,  there  could  be  no 
reasonaible  objection. 

Appeal  by  the  Real  Estate  Title  Insurance  and  Trust  Com- 
pany  of  Philadelphia  and  another,  as  trustees,  and  by  others 
from  parts  of  a  decree  of  the  Surrogate's  Court  of  the  county 
of  Xew  York,  entered  in  the  office  of  said  Surrogate's  Court  on 
the  6th  day  of  August,  1914. 

Greorge  S.  Mittendorf,  for  the  appellants. 

Frederick  T.  Kelsey  of  counsel  (Arthur  Butler  Graham  with 
him  on  the  breif),  for  the  respondents  F.  W.  Kelsey  ^Jfureery 
Company  and  another. 

Henry  G.  Gray,  for  the  respondent  Boyd  Hatch. 

George  B.  Glover,  for  the  respondent  Gertrude  M.  Smith. 

Otto  C.  Wierum,  Jr.,  for  the  executors,  respondents. 

Louis  Weinberger,  for  the  respondent  Edward  E.  Butler. 

William  Osgood  Morgan,  for  the  respondent  Edward  A. 
Hendrickson,  as  executor,  etc. 
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ScoTT^  J. — This  is  an  appeal  from  a  decree  settling  the 
accounts  of  the  executors  of  the  last  will  and  testament  of 
Edward  P.  Hatch^  deceased,  and  raises  'but  a  single  question 
relative  to  the  distribution  of  the  estate  directed  by  said  decree. 
Four  of  the  legatees  under  said  will  executed  identical  or  simi- 
lar mortgages  or  deeds  of  trust  upon  their  respective  interests  in 
the  estate  for  the  purpose  of  securing  payment  of  bonds  to  be 
issued  thereunder.  In  each  of  these  instruments  the  Real 
Estate  Title  Insurance  and  Trust  Company  of  Philadelphia  is 
a  trustee',  having  as  cotrustees  in  two  instances  one  Herbert  P. 
Queal  and  in  two  others  one  H.  T.  Stoddart.  These  trustees 
are  the  appellants.  Each  of  these  trust  deeds  recites  the 
indebtedness  of  the  grantor  in  a  specified  amount  for  which 
bonds  are  to  be  issued  and  the  form  of  the  bonds  is  recited  in 
the  deed.  To  secure  said  bonds  the  grantor  "for  the  better 
securing  the  payment  of  the  said  sum  of  money  mentioned 
in  said  bonds  |or  obligations,  with  interest  thereon  accord- 
ing to  the  terms  thereof,"  and  in  consideration  of  one  dollar, 
sells,  transfers,  assigns  and  sets  over  to  the  trustees  named  in 
the  deed,  called  therein  the  bond  trustees,  and  to  their  suc- 
cessors, etc.-,  "  all  his  right,  title  and  interest,  whether  as 
legatee,  devisee,  next  of  kin,  heir  at  law  or  distributee  in  the 
estate  of  Edward  P.  Hatch,  deceased,  being  a  one-seventieth  (in 
two  cases  one  forty-second)  undivided  interest  therein.  *  ♦  * 
To  have  and  to  hold  the  said  interest  in  said  estate  and  the  real 
and  personal  property  comprising  the  same  *  *  *  unto  the 
Bond  Trustees,  their  successors,  heirs,  executors,  administrators 
and  assigns,  absolutely  and  forever.  In  trust  nevertheless  to 
collect  and  receive  the  said  undivided  one-seventieth  interest 
of  the  party  of  the  first  part  in  the  estate  of  Edward  P.  Hatch, 
deceased,  and  to  apply  the  proceeds  of  the  said  undivided  one- 
seventieth  interest  of  the  said  estate  in  liquidation  and  pay- 
ment "  of  the  bonds  recited  in  said  trust  deed,  returning  the 
overplus,  if  any,  after  the  payments  provided  for  in  the  deed  of 
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the  grantor  or  his  legal  representatives.  When  the  account 
wad  presented  to  the  Surrogate's  Court,  and  objections  filed, 
the  whole  matter  was  referred  to  a  referee,  who  made  a  caref u^ 
and  detailed  report,  no  finding  of  fact  of  which  has  been  excepted 
to  or  is  now  called  in  question. 

He  found  the  amount  due  under  each  of  the  above-mentioned 
deeds  of  trust,  and  as  to  these  findings  there  is  no  complaint. 

He  also  fund  that  a  very  large  proportion  of  the  estate  con- 
sisted of  stock  in  various  corporations,  which  had  been  retained 
unsold  by  the  executors,  for  distribution  in  kind,  and  this  he 
found  to  be  a  reasonable  exercise  of  their  be^t  judgment  in  the 
matter,  because  none  of  those  stocks  could  have  been  sold  with- 
out loss  to  the  estate  and  the  persons  interested  therein. 
L^atees  entitled  to  receive  a  considerable  part  of  the  estate 
united  in  a  request  to  the  executors  to  retain  these  securities 
for  distribution  in  kind  at  a  valuation,  .but  none  of  these 
appellants  joined  in  the  request.  An  appraiser  appointed  by 
the  surrogate  made  an  estimate  and  appraisal  of  the  value  of 
the  aforesaid  stocks  as  of  a  date  shortly  prior  to  the  entering  of 
the  decree.  No  question  is  made  as  to  the  accuracy  of  this 
appraisal  • 

The  surrogate  in  awarding  distribution  of  the  estate  and 
acting  under  the  authority  conferred  by  section  2744  of  the 
Code  of  Civil  Procedure  as  it  read  on  August  5,  1914,  the  date 
of  the  decree,  directed  the  aforesaid  stocks  to  be  distributed 
and  paid  over  in  kind  at  the  valuations  fixed  by  the  said 
appraiser.  In  respect  to  the  appellants,  having  ascertained 
the  amounts  due  under  the  respective  deeds  of  trust  and  bonds 
secured  thereby,  he  directed  that  that  sum  be  paid  to  them 
mainly  in  the  stock  belonging  to  the  estate,  in  kind,  at  the 
valuation  fixed  by  the  appraiser  as  aforesaid.  In  other  words, 
the  decree  provided  for  the  payment  of  each  set  of  bond  trustees 
of  a  certain  amount  of  cash  and  the  delivery  of  certain  securities 
which  at  their  appraised  value,  as  ascertained  by  the  surrogate. 
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together  with  cash,  would  have  equalled  the  amount  due  in 
bonds  outstanding  and  interest  to  the  date  of  the  decree  in  full 
satisfaction  of  the  claims  of  said  trustees  against  the  estate. 

It  is  against  this  provision  of  the  decree  that  this  appeal  is 
directed. 

We  think  that  the  objection  to  the  decree  in  this  particular 
is  well  founded.     What  was  assigned  to  the  bond  trustees  in 
each  case  was  all  of  thje  grantor's  "  right,  title  and  interest 
whether  as  legatee,  devisee,  next  of  kin,  heir  at  law  or  dis- 
tributee in  the  estate  of  Edward  P.  Hatch,  deceased."     This 
was  in  the  nature  of  a  pledge  of  the  grantor's  entire  interest 
in  the  estate,  and  the  conveyance  of  it  to  the  trustees.     This 
interest  was  pledged   and  conveyed  as  security  for   the   pay- 
ment  of    definite    and    ascertainable    sums    of   money.      The 
grantor  had  not  obligated  himself  to  his  creditors  represented 
by  the  trustees,  to  i^ay  them  an  aliquot  proportion  of  what- 
ever he  might  receive  out  of  the  estate.     He  had  promised  to 
pay  definite  sums  in  money,  and  as  security  for  this  payment 
he  had  conveyed  all  of  his  interest  in  the  estate.     It  seems  to 
us  to  be  entirely  clear  that  the  bond  trustees  upon  the  distribu- 
tion of  the  estate,  when  for  the  first  time  the  grantor's  interest 
therein  could  be  segregated,  were  entitled  to  have  delivered  to 
them,  for  administration  under  the  trust  deed,  that  which  the 
grantor,  in  each  instance,  had  conveyed  to  them,  to  wit,  his 
interest  in  the  estate,  for  it  is  well  settled  that  a  pledgee  is 
entitled  to  possession  of  property  pledged  until  the  debt  for 
which  the  pledge  was  given  has  been  paid  or  satisfied.      (Simp- 
son V.  Jersey  City  Contracting  Co.,  165  X.  Y.  196.;  Warner 
v.  Fourth  National  Bank,  115  id.  251.)     If  the  Surrogate's 
Court  in  the  discretion  vested  in  it  by  the  Code  bad  determined 
that  the  grantor's  share  or  interest  in  the  estate  shall  be  paid, 
in  kind,  in  securities  at  an  ascertained  value,  it  had  the  power 
to  give  a  direction  to  that  effect,  but  that  share,  however  it  is 
.  made  up,  should  be  paid  over  to  the  pledgee  and  grantee  of  the 
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whole  interest,  to  be  by  it  administered  according  to  the  terms 
of  the  deed  of  trust,  which  will  include  a  conservation  of  the 
rights  of  subsequent  and  subordinate  lienors  and  grantees. 

Naturally,  if  the  estate  were  to^be  distributed  in  cash,  as  is 
usually  done,  the  bond  trustees  could  raise  no  reasonable  objec- 
tion if  they  were  paid  in  money  and  the  pledge  thus  redeemed, 
'but  we  can  see  no  justification  for  awarding  to  them  anything 
less  than  the  whole  interest  conveyed  to  them,  unless  the  pledge 
be  so  redeemed  by  payment  of  the  debt  for  which  it  is  intended 
as  security. 

That  the  appellants  took  no  exception  to  any  of  the  findings 
of  the  referee  is  of  no  imi^ortance.  They  accept  those  findings. 
The  only  question  they  raise  is  as  to  the  legal  effect  thereof. 

We  are  disposed  to  question  the  exercise  of  the  discretion 
of  the  Surrogate's  Court  on  the  matter  of  costs.  If  the  whole 
interests  pledged  are  turned  over  to  the  trustees  their  fair 
allowance  for  defending  the  integrity  of  the  property  pledged 
to  them  can  be  passed  upon  when  they  account  for  their  pro- 
ceedings under  the  trust  deeds. 

The  decree,  in  so  far  as  appealed  from,  must  be  reversed  and 
the  proceeding  remitted  to  the  Surrogate's  Court  for  the  entiy 
of  a  decree  in  accordance  with  the  view  herein  expressed,  with 
one  bill  of  costs  and  disbursements  in  this  court  to  the  appel- 
lants to  be  paid  proportionately  out  of  the  fimds  affected  by 
the  appeal. 

IXGBAHAM,    p.     J.,     LaUGHLIN,     CLxVRKE     and     SllMITH,    JJ., 

concurred. 

Decree  reversed  and  proceeding  remitted  to  Surrogate's 
Court  as  stated  in  opinion,  with  one  bill  of  costs  to  appellants 
to  be  paid  proportionately  out  of  the  funds  affected  by  the 
appeal.     Order  to  be  settled  on  notice. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Ellen  Leonabd,  as  Administratrix  with  the  Will  Annexed 
of  Bryan  McCahill,  Deceased. 

Kathebine  Major,  Individually  .and  as  Administratrix  with 
the  Will  Annexed  of  Annie  V.  McMahon,  Deceased,  and 
Others,  Appellants,  Respondents. 

Ellen  Leonard  and  Others,  Appiellants;  Edmund  S.  DoBiAisf 
and  Others,  Respondents. 

(Bupreme  Court,  Appellate  DivUion,  First  Department,  June  4,  1915.) 

Will  constbued* — Trust — Executors  directed  to  exercise  duties  of 
TRUSTEES — Bequest  in  trust  with  remainders  to  pass  under  residu- 
ary CLAUSE  ON  DEATH  OF  BENEFICIART — WhEN  NEPHEWS  EXPRESSLY  DISIN- 
HERITED DO  NOT  TAKE — WhEN  SURROGATE'S  IWCREE  NOT  RES  ADJUDICATA. 

Where  a  testator  in  conveying  personal  property  to  hiB  executors  as 
such  imposes  on  them  the  continuous  active  duty  of  investing  the  same 
and  paying  the  income  over  to  specified  beneficiaries  for  life,  with  remain- 
ders over  on  the  death  of  the  beneficiaries  respectively,  an  express  trust 
is  created,  although  not  so  termed  by  the  testator.  Where  all  the  ele- 
ments of  a  trust  are  present,  a  trust  will  be  implied,  especially  when  no 
illegal  suspensions  will  be  created  and  no  injustice  done. 

Where  a  testator  provided  that  after  the  death  of  his  widow  properties 
from  which  she  was  given  the  income  for  life  should  be  sold  and  the 
proceeds  divided  equally  between  the  testator's  nephews  and  nieces,  the 
survivor  or  survivors  of  them,  and  by  a  subsequent  clause  provided  that 
all  the  residue  of  his  estate  should  be  divided  equally  among  his  nephews 
and  nieces  whose  names  he  specifically  set  forth,  with  the  exception  of 
two  nephews  whom  he  expressly  disinherited,  but  distinguished  the  shares 
left  to  the  nieces  in  that  his  executors  were  directed  to  invest  their  shares 
in  securities  and  pay  the  income  therefrom  to  the  nieces  for  life,  with  the 
further  provisio  that  should  any  niece  die,  without  leaving  issue  or 
brothers  or  sisters,  her  share  was  to  revert  to  the  general  fund  of  the 
estate,  to  be  divided  equally  among  the  remaining  nephews  and  nieces, 
the  testator,  by  the  words  ''  remaining  nephews  and  nieces,"  meant  the 
survivors  of  those  nephews  and  nieces  named  in  the  residuary  clause. 
Hence,  on  the  death  of  a  niece  without  issue  and  without  brothers  and 


•  See  note  Vol.  13,  p.  545. 
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ftisters  her  suryiving,  her  share  reverts  to  the  residuary  estate,  to  be 
divided  among  the  nephews  and  nieoes  or  their  descendants  who  were 
living  at  the  testator's  death,  they  having  a  vested  remainder  to  the 
exclusion  of  the  two  nephews  who  were  expressly  disinherited. 

A  surrogate's  decree  respecting  the  division  of  an  estate  is  not  rea 
adjudicata  as  to  questions  which  subsequently  arise  byf  reason  of  unfore- 
seen events. 

Appeal  by  Katherine  Major,  individually  and  as  adminis- 
tratrix with  the  will  annexed  of  Annie  V.  McMahon,  deceased, 
and  others,  from  parts  of  a  decree  of  the  Surrogate's  Court  of 
the  county  of  New  York,  entered  in  the  office  of  said  Sur- 
rogate's Court  on  the  6th  day  of  March,  1915,  directing  the 
distribution  of  the  estate  of  Bryan  McOahill,  deceased. 

John  W.  Weed  of  counsel  (Charles  Meyers  with  him  on  the 
brief),  Weed,  Henry  &  Meyers,  attorneys,  for  the  appellants 
Katherine  Major  and  others. 

Frederic  N.  Gilbert  of  counsel  (Clifford  C.  Roberts, 
attorney),  for  the  appellants  Ellen  Leonard  and  others. 

Albert  Ritchie  of  counsel  (C.  H.  &  J.  A.  Young,  attorneys), 
for  Thomas  J.  McCahill,  individually  and  as  executor,  appellant 
and  respondent 

John  V.  Judge,  attorney  for  the  respondents  Thomas  J. 
McCahill  and  others. 

Gilbert  W.  Minor,  attorney  for  the  respondent  Carrie  C. 
Gripgs,  as  administratrix,  etc. 

Abraham  Finelite  of  counsel  (Adlerman  &  Adlerman, 
attorneys),  for  the  respondent  Edmund  S.  Dorian. 

John  Patrick  O'Brien,  special  guardian  for  the  respondent 
Francis  P.  Brady,  an  infant. 
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Clakke,  J. — Bryan  JVlcCahill  made  his  last  will  and  testa- 
ment on  the  30th  day  of  Xovember,  1870,  died  on  the  14th  of 
January,  1871,  and  his  will  was  admitted  to  probate  December 
fourth  of  the  same  year.  The  principal  questions  presented 
arise  under  the  11th  clause  of  said  will  and  with  respect  to  the 
share  of  his  estate  i;herein  bequeathed  to  Annie  McMahon. 

By  the  will  he  gave  to  his  wife  the  house  and  lot  145  East 
Forty-ninth  street,  together  with  the  household  furniture,  etc., 
contained  therein  during  her  natural  life  and  on  her  decease 
the  proceeds  arising  from  the  sale  of  the  said  house  and 
furniture  to  be  di\dded  equally  between  his  nephews  and  nieces 
thereinafter  named,  the  survivor  or  survivors  of  them.  He 
also  provided  for  an  annuity  to  his  widow  of  $1,200  per  annum. 
He  then  made  certain  specific  bequests.  He  then  gave  to  his 
executors  and  survivor  or  survivor  of  them  the  sum  of  $1,500 
per  annum  during  the  lifetime  of  his  executors  James  Brady 
and  Thomas  J.  McCahill  and  the  survivor  of  them,  in  trust 
nevertheless  for  them  to  pay  for  the  education  of  young  men 
who  wish  to  study  for  the  Catholic  priesthood,  such  young 
men  to  be  selected  by  the  executors. 

"Eleventh.  Immediately  after  my  decease  I  direct  that  all 
my  real  and  personal  estate  be  sold  at  public  auction  by  my 
executors  hereinafter  named  and  after  paying  the  legacies 
above  mentioned,  the  proceeds  thereof  to  be  divided  equally 
between  my  nephews  and  nieces,  etc.,  Ellen  McOahill  and 
Mary  !McCahill,  the  children  of  my  brother  James,  deceased; 
Mary  McMahon,  Kate  ilcMahon,  Margaret  McMahon,  Philip 
McMahon,  Jr.,  Annie  McMahon  and  Ellen  McMahon,  children 
of  my  sister  Margaret  McMahon;  Thomas  J.  McCahill,  Mar- 
garet T.  Mullane,  Bernard  E.  McCahill,  Terence  J.  McCahill 
and  Ellen  McCahill,  children  of  my  brother  Terence,  deceased ; 
James  Brady  and  Terence  Brady,  children  of  my  sister  Rose 
Brady;  James  McOahill,  son  of  my  brother  Patrick,  deceased, 
in  equal  shares,  share  and  share  alike.     My  nephew  Terence 
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Brady,  being  now  absent  and  should  he  remain  so  absent  for 
the  next  five  years  his  share  is  to  go  to  his  brother  James 
Brady.  The  shares,  however,  of  my  nieces,  Ellen  MeCahill, 
now  Ellen  Leonard ;  Mary  MeCahill,  now  Mary  Ourtin ;  Mary 
McMahou,  now  Mary  Dorian;  Kate  McMahon,  Margaret 
McMahon,  Annie  McMahon  and  Ellen  McMahon,  I  direct  my 
executors  to  invest  in  bond  and  mortgage,  and  the  iiiterest 
thereon  of  their  several  shares  to  be  paid  to  them  semi-annually, 
and  in  case  of  any  of  the  above  nieces  dying  without  issue, 
then  her  share  shall  be  divided  equally  among  her  brothers 
and  sisters,  and  in  case  of  the  death  of  any  of  them  leaving 
issue,  the  interest  on  her  share  shall  be  divided  equally  between 
her  said  children,  and  upon  their  attaining  the  age  of  twenty- 
ono  years  the  principal  shall  in  the  same  manner  be  divided 
equally  between  them.  Should  any  of  my  nieces,  however,  die 
without  leaving  issue  or  brothers  or  sisters,  then  her  share  is 
to  revert  to  the  general  fund  of  my  estate,  to  be  divided 
equally  among  my  remaining  nephews  and  nieces.  I  direct, 
and  it  is  my  will,  however,  that  my  nephew,  Bryan  McOahill, 
shall  not  receive  any  share  of  my  estate,  real  or  personal,  at 
my  decease,  he  having  afready  received  what  I  consider  his  just 
share  of  the /same. 

"  Twelfth,  I  further  direct  that  my  nephew,  Peter  Brady, 
shall  have  no  part  of  my  estate,  except  that  I  direct  my  exec- 
utors to  pay  over  or  apply  from  ihe  general  fund  in  their  hands 
Seven  Dollars  a  week  for  his  support  and  maintenance." 

Lastly,  he  appointed  as  his  executors  Rev.  James  McMahon, 
Thomas  J.  MeCahill  and  James  Brady,  "  with  power  to  sell 
and  dispose  of  all  my  real  and  personal  estate,  and  further  to 
act  as  the  guardians  and  guardians  ad  litem  of  all  my  nieces 
and  nephews  and  the  offspring  of  my  nieces  above  named  during 
their  minority. 

This  has  been  the  subject  of  two  former  decisions  in  the 
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Surrogate's  Court,  one  in  1873  and  one  in  1899,  and  one  by 
tbe  Supreme  Court  in  1878. 

By  the  decree  of  1873  made  by  Surrogate  Hutchins  on  an 
accounting,  it  was  provided  that  the  executors  invest  the  sum 
of  $17,100  to  provide  the  annuity  of  $1,200  for  the  vddow,  and 
the  sum  of  $21,600,  known  as  the  Priesthood  fund,  to  produce 
the  annuity  of  $1,500.  It  was  also  provided  that  the  executors 
divide  all  the  residue  into  sixteen  equal  shares  and  that  they 
pay  over  the  said  shares  to  each  of  the  following  persons,  that 
is  to  say:  Philip  McMahon,  Jr.,  Thomas  J.  McCahill,  Ellen 
McCahill,  Margaret  J.  Mullane,  Bernard  F.  McCahill,  Terence 
John  McCahill,  James  Brady,  Terence  Brady  and  James 
McCahill,  and  that  as  respects  the  others  of  said  shares  the 
said  executors  are  directed  to  invest  the  same  respectively  in 
bonds  and  mortgages  of  real  estate  and  apply  the  interest  and 
income  therefrom  as  follows,  viz. :  To  Ellen  Leonard,  Mary  Cur- 
tin,  Mary  Dorian,  Kate  McMahon,  Ellen  McMahon,  now  Ellen 
Kelaher,  Rose  Ann  McMahon  and  Margaret  McMahon,  Jr., 
each  one  of  said  shares  during  their  respective  lives  and  on  their 
deaths,  respectively,  that  they  pay  the  share  of  the  party  so 
dying  with  the  accumulations,  if  any,  to  her  lawful  issue 
should  she  leave  issue  her  surviving,  but  should  she  leave  no 
issue  her  surviving,  then  to  her  brothers  and  sisters  then  living 
and  the  descendants  of  any  deceased  brothers  or  sisters  who 
shall  have  died  leaving  children  according  to  the  Statute  of  Dis- 
tributions, as  in  cases  of  intestacy. 

The  widow  died  in  1876.  Her  death  left  in  the  hands  of  the 
executors  for  distribution  the  residence  and  household  furni- 
ture which  realized  on  the  sale  thereof  $9,500,  and  the  trust 
fund  of  $17,100  created  to  produce  her  annuity.  An  action 
was  thereupon  brought  in  the  Supreme  Court  by  the  executors 
against  the  sixteen  neices  and  nephews  or  their  representatives. 
The  relief  demanded  was  as  follows:  (1)  Whether  the  distribu- 
tion of  the  proceeds  of  sale  of  said  house  and  lot  and  furniture 
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is  to  be  confined  to  &uch  of  the  said  nephews  and  nieces  of  the 
said  testator  who  survived  the  said  Bridget  McOahill  or  whether 
the  children  or  other  representatives  of  such  o±  said  nephews 
and  nieces  who  died  before  the  said  Bridget  McOahill  are 
entitled  to  share  in  said  proceeds,  and  if  so  in  what  shares  or 
proportions.  (2)  Whether  the  fund  set  apart  to  create  the 
annuity  for  the  said  Bridget  McOahill  became  on  her  death 
part  of  the  residuary  estate  to  be  paid  over  to  the  nephews  and 
nieces,  and  if  to  them  is  the  distribution  confinjed  to  the 
nephews  and  nieces  who  survived  the  widow,  or  do  the  children 
and  representatives  of  such  who  died  before  the  widow  take 
any  and  what  portion  thereof,  or  is  the  same  to  be  distributed 
among  the  next  of  kin  of  -the  said  testator  as  in  case  of 
intestacy.  (3)  Whether  the  shares  of  either  of  said  fuads  of  the 
said  nieces  named  in  said  will  who  are  therein  directed  to  be 
paid  only  the  interest  or  income  can  now  be  paid  to  them  or 
whether  these  plaintiffs  are  required  to  invest  their  shares  and 
pay  over  the  interest  to  them  for  life  and  on  their  death  to  pay 
over  the  principal  as  directed  by  said  will. 

The  court  found  as  conclusion  of  law  that  the  trust  created 
by  the  9th  clause  was  a  valid  trust  and  that  the  principal  on 
the  death  of  the  survivor  of  the  said  plaintiffs  be  paid  over  as 
directed  by  the  11th  clause  of  the  said  will;  that  the  pro- 
ceeds of  sale  of  said  house  and  lot  and  furniture  and  the  said 
sum  invested  to  produce  the  annuity  for  the  widow  are  to 
be  distributed  and  paid  over  by  the  said  plaintiffs  to  the  nephews 
and  nieces  of  the  testator  as  follows : 

One  share  thereof  to  each  of  the  following  parties  (naming 
ten),  and  that  the  shares  of  the  minor  children  of  the  deceased 
nephews  and  nieces  as  follows:  The  children  of  Mary  Curtin 
(naming  them)  have  each  one-third  of  one  share;  that  the 
children  of  Margaret  T.  Mullane  (naming  them)  have  each  one- 
sixth  part  of  one  share;  that  the  children  of  Mary  Dorian 
(naming  them)  have  each  one-fifth  of  one  share  and  that  the 
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daughter  of  Philip  McMahon  (naming  her)  one  share,  is  to  be 
retained  l>y  the  said  plaintiffs  and  invested  for  the  use  of  said 
minors  and  on  their  attaining  the  age  of  twenty-one  paid  over 
to  them.  The  judgment  followe<l  the  decision  and  it  will  be 
noted  that  it  directed  that  the  fund  be  divided  into  fifteen 
shares,  no  share  being  set  aside  for  Kate  McMahon  who  had 
died  intermediate  the  death  of  testator  and  his  widow  without 
leaving  issue. 

There  is  nothing  to  indicate  ui>ou  what  theory  the  distribu- 
tion was  made,  whether  (1)  as  part  of  the  residuary  estate, 
or  (2)  as  provided  in  paragraph  2,  which  provided  that  ''on 
her  decease  the  proceeds  arising  on  the  sale  of  the  said  house 
and  furniture  *  *  *  l)e  divided  equally  between  my  nephews 
ami  nieces  hereinafter  named,  the  survivor  or  survivors  of 
them."  It  seems  clear  that  the  court  considered  that  the 
auiiuitv  trust  fimd  should  be  distributed  in  the  same  manner 
as  provided  in  paragraph  2  for  the  disposition  of  the  pro- 
ceeds of  the  house  and  furniture,  and  that  it  treated  the  words 
"  survivor  or  survivors  "  as  referring  to  the  nieces  who  survived 
the  testator  and  not  those  who  survived  the  widow,  for  the 
judgment  gave  to  each  niece,  or  her  issue,  hi»  or  her  share 
absolutely,  which  could  not  have  been  done  had  the  property 
been  disposed  of  under  the  11th  article  without  overruling 
the  decree  of  1873  of  the  Surrogate's  Court  which  provided 
that  the  shares  of  the  seven  nieces  be  held  and  invested. 
It  is  not  reasonable  to  suppose  that  there  was  any  intention 
of  overruling  the  surrogate's  decree  sub  silent io.  The  judg- 
ment must,  therefore,  be  held  to  have  disposed  of  the  matters 
))asse<l  on  under  the  2d  paragraph.  I  do  not  think  that  that 
judgment  is  res  ad  judicata  or  of  any  force  and  effect  upon 
the  question  now  l)efore  the  court.  The  questions  there  con- 
sidered arose  under  different  clauses  of  the  will  and  do  not  seem 
to  me  to  touch  the  question  here  involved. 

In  1895  ^largaret  McMahon,  one  of  the  seven  nieces  for  whose 
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benttit  the  sum  of  $9,8i)ij.ll  was  to  have  b^eu  invested  during 
her  life  as  provided  for  by  the  11th  clause  of  the  will,  had  died. 
Prior  to  her  death  a  brother  and  sister  had  died,  leaving  no 
children.  She  left  her  surviving  her  sister  Annie  V.  McMahon, 
live  children  of  a  deceased  sister,  Ellen  Kelaher,  two  children 
of  Mary  Dorian  and  two  gran<lchildren,  the  children  of  deceased 
children  of  Mary  Dorian,  all  of  whom  were  represented  in  the 
proceedings.  Margaret  McMahon  died  unmarried  and  left  no 
issue  her  surviving.  The  question  of  what  disposition  should 
be  made  of  her. share  was,  therefore,  before  the  court.  (Matter 
of  McCahill,  29  Misc.  liep.  45(X)  Surrogate  Varnum  said:  "  It 
appears  that  one  of  these  nieces  died  without  issue,  leaving  one 
sister  her  surviving.  The  question  raised  is  whether  this  sister 
is  alone  entitled  to  the  share  of  the  deceased  niece,  or  whether 
the  ehildi'en  of  (le<'eased  brothers  and  sisters  are  also  entitled  to 
participate  therein.  *  *  *  The  attention  of  the  court  is 
now  called  to  a  decree  entered  in  this  estate  in  the  year  1873, 
in  an  accounting,  under  the  terms  of  which  the  executors  are 
directed  to  make  distribution  of  the  shares  in  question,  after 
the  death  of  the  respective  life  beneficiaries,  by  paying  the 
share  of  any  niece  so  dying  to  her  law^fnl  ir^sue;  but  if  she  leave 
no  issue  her  surviving,  then  to  her  living  brothers  and  sisters, 
and  the  descendants  of  any  deceased  brothers  or  sisters.  It  is 
contended  that  tliis  direction  is  in  the  nature  of  a  final  adjudi- 
f*ation,  and  that  no  other  construction  can  be  placed  upon  the 
will.  *  *  *  It  is  a  well-settled  doctrine  that,  upon  an 
accounting,  the  surrogate  has  jurisdiction  to  construe  a  will 
when  such  construction  is  ne(!cssary  to  enable  distribution  to  be 
made.  But  where  no  question  of  distribution  is  l>efore  the 
court,  any  direction  fixing  the  future  attitude  of  executors  or 
trustees,  or  pointing  out  the  manner  in  which  the  funds  should 
be  distributed  by  them  in  the  happening  of  a  remote  event, 
is  not  germane  to  the  ]>roceedings  and  is,  therefore,  entirely 
superfluous  so  far  as  the  making  of  a  complete  decree  is  con- 
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cemed.  Such  an  unaought  for  construction  do«6  not  stand  in 
the  way  of  procuring  further  or  other  directions  when  the 
question  of  distribution  becomes  a  present  one  and  the  court 
has  the  right  to  look  upon  the  same  as  null  and  inoperative. 
(Citing  cases.)  Under  the  authorities,  I  am  not,  therefore, 
bound  by  the  opinion  expressed  in  the  former  decree."  He, 
therefore,  held  that  the  surviving  sister,  Annie  V.  McMahon, 
was  entitled  to  the  fund.  The  Supreme  Court  judgment  was 
not  alluded  to,  which  tends  to  show  that  it  was  not  regarded  as 
res  adjudicata  at  that  time.  Each  of  the  ^ seven  trusts  for  the 
seven  nieces  has  now  terminated  and  the  trust  fund  distributed 
except  the  Ellen  Leonard  fund  and  the  Annie  V.  McMahon 
fund.     Ellen  Leonard  is  living. 

Annie  V.  McMahon  died  unmarried,  February  19,  1911, 
without  issue,  leaving  a  will  of  which  Katherine  Kelaher  Major 
is  administratrix  with  will  annexed.  She  left  no  brothers  or 
sisters  her  surviving.  But  of  the  other  nephews  and  nieces 
named  in  the  11th  clause  of  the  will  there  survived  her  Ellen 
McCahill,  Terence  J.  McOahill,  Ellen  McCahill  Leonard  and 
Thomas  J.  McCahill.  The  question  before  the  court  is,  who 
are  the  persons  entitled  to  the  Annie  V.  McMahon  fund  ?  The 
surrogate  in  his  first  opinion  herein  said :  "  In  regard  to  the 
Annie  V.  McMahon  Trust,  amounting  to  $9,207.33,  created  in 
the  eleventh  clause  of  the  will,  the  executors,  in  obedience  to 
the  testator's  command,  converted  his  estate  into  money.  The 
personal  property  thus  bequeathed  vested  in  the  legatee  at  the 
testator's  death,  and  thereafter  became  her  sole  property. 
Annie  V.  McMahon  having  left  a  will,  her  interest  in  the  fund 
named  for  her  and  her  share  in  the  proceeds,  pass  by  her  will." 
But  in  his  second  opinion  he  said  after  reargument :  "  I  am 
now  reasonably  assured  that  the  construction  which  I  ought  to 
give  to  the  will  is  as  follows:  Under  the  terms  of  the  eleventh 
paragraph  of  the  testator's  will  each  of  the  sixteen  nephews 
and  nieces  first  named  therein,  except  those  whose  l^acies  were 
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left  in  trust,  took  a  vested  interest  in  their  share  at  the  time  of 
the  death  of  the  decedent.  The  shares  of  seven  nieces, 
however,  were  to  be  held  in  trust  (quoting  the  .will).  The 
share  of  Annie  McMahon,  she  having  died  without  issue  or 
brothers  or  sisters,  falls  into  the  residuary  estate.  The  resid- 
uary estate  should  now  be  distributed  equally  to  the  nephews 
and  nieces  who  took  a  vested  interest,  as  above  stated,  or,  if 
dead,  to  their  next  of  kin  or  representatives,  and  to  the  trus- 
tees of  each  of  the  several  nieoes  for  whom  trusts  were  created, 
or  to  the  issue  or  brothers  or  sisters,  as  the  case  may  be,  of 
such  of  the  cestuis  que  trustent  as  are  dead,  according  to 
the  terms  of  the  said  eleventh  paragraph  of  the  will.  And  in 
case  of  the  death  of  any  of  such  cestuis  que  trustent  without 
issue  or  brothers  or  sisters,  their  share  is  to  go  to  the  residu- 
ary estate." 

I  am  unable  to  agree  with  the  conclusion  of  the  learned  sur- 
rogate. I  think  this  is  a  perfectly  plain  will.  The  testator 
excepted  two  nephews  by  name  from  taking  any  part  of  the 
estate  disposed  of.  The  testator  by  the  11th  clause  vested 
nine  of  the  shares  of  his  estate  in  his  enumerated  nephews  and 
nieces.  Such  shares  being  vested  at  the  time  of  his  death,  of 
course  those  shares  descended.  But  in  r^ard  to  the  shares 
left  to  the  seven  enumerated  nieces,  he  left  clearly  defined  sep- 
arate trust  estates  which  determined  upon  the  death  of  the 
cestuis  que  trustent.  Each  of  the  seven  nieces  is  a  beneficiary. 
Each  of  the  seven  shares  is  a  res.  The  direction  to  the 
executors  to  invest  the  share  in  bond  and  mortgage,  and  to 
pay  over  the  income  semi-annually  imposed  upon  them  con- 
tinuously active  duties  both  of  investments  and  of  payment  over 
of  the  income. 

"  This  duty  was  imposed  upon  them  as  executors.  It  was 
an  active  duty  and  such  as  usually  pertains  to  the  office  of 
trustees,  and  such  they  must  be  deemed  to  be  for  the  perform- 
ance of  these  duties.''     (Matter  of  Dewey,  153  N.  T.  63.) 
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"  The  duty  of  investing  and  administering  the  share  in 
question  it  is  true  is  imposed  upon  persons  wno  are  desig- 
nated as  executors  rather  than  trustees,  but  it  is  a  very  familiar 
rule  that  the  duties  imposed  upon  a  person  rather  than  the  name 
applied  to  him  in  the  will  should  measure  his  office  and  position, 
and  that  where  the  duties  of  a  trustee  are  imposed  upon  a  per- 
son he  will  be  regarded  as  a  trustee  rather  than  an  executor. 
(Tobias  v.  Ketchum,  32  N.  Y.  319,  327;  Ward  v.  Ward,  105 
X.  Y.  08,  74.)^'     (Mee  v.  Gordon,  187  X.  Y.  400.) 

The  bequest  over  upon  the  death  of  each  of  the  seven  nieces 
who  have  the  income  limits  their  interest  in  their  shares  to  an 
interest  in  the  income  for  life.  All  the  elements  of  an 
expressed  trust  for  personal  property  are  thus  present.  Where 
a  trust  is  in  fact  created  it  will  be  called  so  by  the  courts 
though  not  terniotl  such  by  the  testator.  When  all  the  ele- 
ments of  a  trust  are  present  a  trust  will  be  implied  especially 
when,  as  here,  no  illegal  su?;pension  will  be  created  and  no 
injustice  done.  (Close  v.  Farmers'  Loan  k  Trust  Co.,  95 
X.  Y.  92.) 

I  think  Surrogate  Varnum  was  absolutely  right  in  disposing 
of  the  estate  of  Margaret,  decreeing  that  it  all  went  to  Annie, 
her  sole  surviving  sister.  Xow  Annie  has  died.  She  left  no 
issue,  she  left  no  brothers  or  sisters,  and  this  clause  of.  the  will, 
therefore,  is  applicable:  *' Should  any  of  my  nieces,  however, 
die  without  leaving  issue  or  brothers  or  sisters  then  her  share 
is  to  revert  to  the  general  fund  of  my  estate,  to  be  divided 
equally  among  my  remaining  nephews  and  nieces."  It  seems 
to  mc  that  by  '^  remaining  nephews  and  nieces  "  testator  meant 
surviving  nephews  and  nieces;  that  he  had  in  mind  especially 
the  people  he  knew.  .^  There  was  no  direct  gift  over  of  the 
principal  of  the  trust  estate,  but  instead  a  direction  to  divide  it 
on  the  death  of  the  cestui  que  trust.  Tliis  direction  to  divide 
was  to  classes,  first  to  issue,  second  to  brothers  and  sisters, 
and  third,  in  the  absence  of  brothers  and  sisters,  or  issue,  to  a 


MATTEK  OF  LEOiXAKD.  107 

cla&s  to  be  deteniiined  upon  the  happening  of  that  event  and 
that  class  was  the  surviving  or,  as  he  has  put  it,  remaining 
nephews  and  nieces. 

''  Where  final  division  and  distribution  is  to  be  made  iuiiong 
a  class  the  benefits  of  the  will  must  be  confined  to  those  persons 
who  come  within  the  appropriate  category  at  the  date  when 
the  distribution  or  division  is  directed  to  be  made.  (Bisson  v. 
W.  S.  R  R.  Co.,  U3  X.  Y.  125;  Goebel  v.  Wolf,  113  X.  Y. 
405,  411;  Teed  v.  Morton,  60  N.  Y.  506;  In  re  Smith,  131 
K.  Y.  239,  247.)  In  such  cases  the  gift  is  contingent  upon  sur- 
viv4)r:fhi[)."'      (flatter  of  liacr,  147  X.  Y.  348.) 

*'  In  the  first  place,  it  will  be  noted  that  thure  is  no  direct 
gift  of  the  principal  of  the  trust  estate,  but  instead  a  direction 
to  divide  it  on  the  death  of  the  testator's  widow.  *  *  * 
Two  well-known  rule^  of  cimstruction  are  applicable  to  this 
provision:  First.  Where  the  only  words  of  gift  are  found  in 
the  direction  to  divide  or  pay  at  a  future  time  the  gift  is  future, 
not  immediate;  contingent  and  not  vested.  (Matter  of  Baer, 
147  X.  Y.  348,  354;  Delafield  v.  Shipman,  103  N.  Y^  464; 
Delaney  v.  McCormack,  88  X.  Y.  174,  183.)  Second,  Where 
the  gift  is  of  money  and  the  direction  to  convert  the  estate  is 
absolute,  the  legacy  given  to  a  class  of  jiersons  vests  in  tho^^e 
who  answer  the  descrij)tion  and  are  capable  of  taking  at  the 
time  of  distribution."      (Matter  of  Crane,  164  X.  Y".  71.) 

'*  The  rule  to  be  applied  in  construing  the  will  in  this  State 
is  that  where  a  gift  arises  from  a  direction  to  divide  or  convey 
the  trust  property  among  a  specified  class  of  persons  and  such 
division  of  conveyance  is  contingent  and  dependent  upon  the 
happening  of  one  or  more  uncertain  events  the  gift  does  not 
vest  imtil  the  time  for  distribution  or  convevance  arise>." 
(Salter  v.  Drowne,  205  X.  Y.  204.) 

The  language  '^  then  her  share  is  to  revert  to  the  general 
fund  of  my  estate,  to  be  divided  equally  among  my  remaining 
nephews  and  nieces  "  means,  it  seems  to  me,  that  as  testator 
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had  excluded  two  of  his  nephews  from  participating  in  the  dis- 
tribution of  his  estate,  he  intended  still  to  exclue  them  in  case 
one  of  the  seven  nieces  died  without  issue,  or  brothers  or  sis- 
ters; that  then  her  share  should  be  divided  as  he  had  provided 
that  the  general  fund,  or  residuary  of  the  estate  should  be 
divided  among  his  nephews  and  nieces  remaining  alive  at  the 
time,  excluding  the  two  nephews. 

The  will  is  inartificially  drawn.  It  created  trust  estates  in 
one  paragraph  without  using  the  technical  terms,  while  in  two 
other  paragraphs  testator  said  "  in  trust  nevertheless."  He 
uses  "  issue  "  and  "  offspring  "  interchangeably.  He  nowhere 
uses  the  word  "  residue  "  but  employs  "  general  fund  "  in  its 
stead  in  two  separate  clauses  of  the  will.  He  uses  the  terms 
"  survivor,"  "  leaving  "  and  "  remaining  "  to  express  the  same 
meaning. 

We  are  from  the  will  itself  to  obtain  the  intent  of  the  tes- 
tator. "  The  intent  of  the  testatrix  will  not  be  defeated  by  the 
injudicious  use  of  punctuation  or  by  the  substitution  for  ^me 
perfectly  apt  word  of  one  less  so,  providing  her  meaning  can 
reasonably  be  found."     (Mee  v.  Gordon,  187  N.  Y.  400,  405.) 

W©  are  satisfied  that  testator  intended  that  on  the  happen- 
ing of  the  contingency  here  presented  the  share  of  the  niece 
should  be  divided  between  the  surviving  nephews  and  nieces, 
excluding  the  two  already  in  terms  debarred  from  taking.  The 
findings  and  decree  should  be  modified  accordingly.  In  .other 
respects  we  agree  with  the  surrogate.  The  decree  should  be 
modified  as  indicated,  and  as  modified  affirmed,  with  costs  to 
Ellen  Leonard  and  others,  Thomas  J.  McCahill,  executor,  etc., 
and  the  guardian  ad  litem  for  infant,  Francis  P.  Brady,  payable 
out  of  the  estate. 

IXOEAHAM,    P.    J.,    ScOTT,    D0WI.TNG    and    HOTCHKISS,    JJ,, 

concurred. 

Decree  modified  as  indicated  in  opinion  and  as  modified 
affirmed,  with  costs  as  directed  in  opinion.  Order  to  be  settled 
on  notice. 
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In  the  Matter  of  the  Petition  of  Katie  H.  Finck,  Individually 
and!  as  Sole  Ezeoutrix^  eto.^  of  Peteb  Houseb^  Deceased, 
for  a  Decree  construing  his  last  will  and  Testament. 

Katie  H.  Fin  ok.  Individually  and  as  Executrix,  etc.,  Appel- 

^    lant ;  Aabon  Mabks,  Hespondent. 

Supreme  Court,  Appellate  Divisiotif  Firet  Department,  May  21  ^  1915.) 
Will — Construction* — CJontinoent  bemainder — ^Absolxtte  direction  to 

CONVERT  REALTY  INTO  PERSONALITY — "  HeIRS." 

a  testator  provided  for  the  disposition  of  his  property  aa  follows: 
"  After  my  lawful  debts  are  paid,  I  give  to  my  wife,  Mary,  all  my  real 
and  personal  property,  and  she  is  to  have  control  during  her  lifetime,  and 
at  her  death  within  sixty  days  thereafter,  my  entire  estate  is  to  be  sold, 
at  public  auction  and  all  the  proceeds,  and  all  other  money  belonging  to 
my  estate  shall  be  equally  divided*  among  my  children,  viz.:  Lizzie,  Katie, 
Henry,  Joseph  and  Edward,  and  if  any  of  my  children  are  not  living  at 
that  time,  her  or  his  share  is  to  go  to  her  or  his  heir  or  heirs.  Each  one 
of  my  children  or  their  heirs,  shall  receive  their  share  within  ninety 
days  after  the  death  of  my  wife,  with  the  exception  of  my  son,  Henry, 
whose  share  shall  be  held  in  trust,  for  him  by  my  daughters,  Lizzie  and 
Katie,  and  they  shall  from  time  to  time  pay  to  him  from  his  share  such 
money  as  in  their  judgment  is  necessary  for  his  maintenance,  and  at  his 
death  the  amount  then  held  in  trust  for  him  shall  go  to  his  legal  heirs." 
Id  an  action  for  the  construction  of  this  provision,  it  appeared  that  the 
testator  died,  survived  by  his  wife,  who  is  still  living,  and  five  children; 
that  Henry  died  unmarried  and  intestate,  and  Lizzie  died  without  issue, 
leaving  her  surviving  her  husband,  to  whom  she  gave  all  of  her  property 
by  will. 

Held,  that  it  was  the  intention  of  the  testator  that  the  distribution  of 
his  property  should  be  made  as  of  the  date  of  his  wife's  death,  and  to  the 
persons  who  at  that  date  answered  the  description  of  those  who  were  to 
take;  that,  therefore,  his  daug-hter  Lizzie  took  no  devisable  estate,  and 
her  husband  can  take  nothing  under  her  will; 

That  on  the  death  of  the  widow  the  share  which  would  have  been  pay- 
able to  Lizzie  will  go  to  those  who  stand  in  the  position  of  her  "heirs," 
which,  since  the  direction  to  convert  into  personalty  is  absolute,  will 
mean  her  next  of  kin.    Her  husband  is  neither  an  heir  nor  next  of  kin. 


•  See  note  Vol.  13,  p.  546, 
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Appeal  by  Katie  H.  Finck,  individually  and  as  executrix, 
etc.,  from  a  decree  of  the  Surrogate's  Court  of  the  county  of 
Xew  York,  entered  in  the  office  of  said  Surrogate's  Court  on 
the  24th  day  of  November,  1914. 

W.  C.  Prime,  for  the  appellant. 

Benjamin  Berger,  for  the  respondent, 

ScoTT^  J. — Peter  Ilouser  died  on  March  G,  1905,  leaving 
real  and  personal  property.  He  left  a  widow  and  five  children. 
His  widow  still  survives.  Of  his  children  two  have  died,  to  wit, 
Henry  Houser  who  died  in  1908,  unmarried  and  intestate,  and 
Elizabeth  Marks  who  died  on  J'unc  9,  1914,  witliout  issue,  leav- 
ing her  surviving  her  husband,  Aaron  Marks,  and  a  sister  and 
two  brothers  She  also  left  a  will  giving  to  her  husband,  Aaron 
]\Iarks,  all  her  property  and  estate. 

This  proceeding  is  brought  by  the  executrix  of  Peter  Housor, 
deceased,  to  obtain  a  construction  of  the  depository  clause  of  his 
'  Avill,  reading  as  follows:  "  First:  After  my  lawful  debts  are 
paid,  I  give  to  my  wife,  Mary,  all  ray  real  and  personal  prop- 
erty, and  she  is  to  have  control  during  her  lifetime,  and  at  her 
death  within  sixty  days  thereafter,  my  entire  estate  is  to  be 
sold,  at  public  auction  and  all  the  proceeds,  and  all  other  money 
belonging  to  my  estate  shall  be  equally  divided  among  my 
children,  viz. :  Lizzie,  Katie,  Henry,  Joseph  and  Edward,  and 
if  any  of  my  children  are  not  living  at  that  time,  her  or  his 
s'hare  is  to  go  to  her  or  his  heir  or  heirs.  Each  one  of  my 
children  or  their  heirs,  shall  receive  their  share  within  ninety 
days  after  the  death  of  my  wife,  with  the  exception  of  my  son, 
Henry,  whose  share  shall  be  held  in  trust,  for  him  by  my 
daughters,  Lizzie  and  Katie,  and  they  shall  from  time  to  time 
pay  to  him  from  his  share  such  money  as  in  their  judgment  is 
necessary  for  his  maintenance,  and  at  his  death  the  amount 
then  held  in  trust  for  him  shall  go  to  his  legal  heirs." 
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Two  questions  were  propounded  to  the  surrogate  as  follows: 
*'  Whether  by  virtue  of  said  provision  the  remainder  interests 
under  the  last  will  and  testament  of  Peter  Ilouser  immediately 
vested  in  the  children  named  so  as  to  be  capable  of  valid  and 
effectual  alienation  by  them  by  deed  or  will,  during  the  life- 
time of  said  widow,  Mary  Houser  (the  life  tenant  of  the  entire 
estate)  or  whether  by  virtue  of  said  provision,  the  remainder 
interests  were  contingent  only,  and  liable  to  be  defeated  by  the 
death  without  issue  of  any  child  of  the  said  Peter  Houser  dur- 
ing  the  lifetime  of  their  said  mother;  and  also  whether  by  virtue 
of  said  provision,  in  case  any  child  of  Peter  Houser  should  die 
during  the  lifetime  of  their  mother,  leaving  no  lawful  issue 
them  surviving,  their  surviving  brothers  and  sisters  (children 
of  the  said  Peter  Hmiser)  would  take  as  purchasei-s  and  devisees 
under  his  said  will,  the  share  or  interest  which  the  brother  or 
sister,  so  dying,  would  have  been  entitled  to  receive,  in  case  he 
or  she  survived  the  death  of  said  w^dow,  the  life  tenant,  in 
preference  to  a  legatee  or  devisee  claiming  under  the  last  will 
and  tes-tament  of  the  person  dying." 

The  first  question  the  surrogate  answered  in  the  affirmative, 
the  second  in  the  negative,  and  from  his  decision  the  executrix 
appeals. 

It  is  to  be  observed  first,  that  the  will  contains  no  words  of 
gift,  except  that  a  life  estate  is  to  be  given  to  the  widow,  with 
absolute  control  during  her  lifetime,  and  except  also  in  the 
direction  that  the  estate  be  converted  into  personalty  and 
divided  upon  the  death  of  the  widow.  The  provision  is  similar 
in  effct  to  that  considered  by  the  Oourt  of  Appeals  in  Matter  of 
Crane  (164  N.  Y.  71).  In  that  case  the  Court  of  Appeals 
applied  two  rules  which,  as  we  consider,  are  applicable  here. 
They  are,  First  Where  the  only  words  of  gift  are  found  in  the 
direction  to  divide  or  pay  over  at  a  future  time  the  gift  is 
future,  not  immediate;  contingent,  not  vested.  Second.  Where 
the  gift  is  of  money  and  the  direction  to  convert,  the  estate  is 
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absolute  (as  it  is  in  this  case)  the  legacy  given  to  a  class  of  per- 
sons vests  in  those  who  answer  the  description  and  are  citable 
of  taking  at  the  time  of  the  description.  These  rules  are  so  well 
established  that  they  need  no  further  citation  of  authority  for 
their  support.  There  are  undoubtedly  well-recognized  excep- 
tions to  the  general  application  of  the  first  rule,  but  none  of 
them  are  present  here.  On  the  contrary,  the  testator  was  em- 
phatic and  precise  in  designating  among  whom  the  distribution 
was  to  be  divided,  within  ninety  days  after  his  wife's  death,  that 
is,  among  his  children,  "  and  if  any  of  my  children  are  not 
living  at  that  time,  her  or  his  share  is  to  go  to  her  or  his  heir  or 
heirs."  Nothing  could  be  plainer  than  the  intention  of  the  tes- 
tator that  the  distribution  should  be  made  as  of  the  date  of  his 
wife's  death,  and  to  the  persons  who  at  that  date  answered  the 
description  of  those  who  were  to  take.  Elizabeth  Marks,  there- 
fore, took  no  devisable  estate,  and  her  legatee  can  take  nothing 
under  her  will.  On  the  death  of  the  widow  the  share  which, 
would  have  been  payable  to  Elizabeth  Marks  will  go  to  those 
who  stand  in  the  position  of  her  "  heirs,"  which,  since  the  direc- 
tion to  convert  into  personalty  is  absolute,  will  mean  her  next 
of  kin.  Her  husband,  the  respondent,  is  neither  an  heir  nor 
one  of  the  next  of  kin.  (Tillman  v.  Davis,  96  IS".  Y.  17,  25.) 
It  follows  that  the  order  of  the  Surrogate's  Court  must  be  re- 
versed, with  costs  to  the  appellant,  and  the  first  question  pro- 
pounded by  the  petition  answered  in  the  negative,  and  the 
second  question  answered  in  the  affirmative. 

Ingraham,  p.  J.,  McLaughlin,  Laughlin  and  Clabke, 
JJ.,  concurred. 

Order  reversed,  with  costs  to  appellant;  the  first  question 
propounded  by  petitioner  answered  in  the  negative ;  the  second 
in  the  affirmative.     Order  to  be  settled  on  notice. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Mabga££t  a.  Dole,  as  Administratrix,  etc.,  of  Bridget 
QuiNN,  Deceased. 

Mabgabet   a.    Dole,    as    Administratrix,    etc.,    Respondent; 

John  Quinn,  Appellant. 

(Supreme  Court,  Appellate  Divieiotiy  Second  Department,  May  25,  191&.) 

Decedent's  estate — Claim  for  board  and  lodging  furnished  intestate 
—Presumption  as  to  board  furnished  by  son-in-law — ^Eyidence  not 
justifying  recqvtby. 

In  order  to  entitle  a  son-in-law  to  recover  from  the  estate  of  his 
mother-in-law  moneys  alleged  to  he  due  for  hoard  and  lodging  furnished 
to  the  decedent j  a  contract  to  pay  therefor  must  he  estahllshed,  either  by 
written  evidence,  or,  if  established-  by  parol,  it  must  be  by  the  testimony 
of  disinterested  witnesses,  or  the  contract  must  be  corroborated  by  them 
in  all  substatial  particulars. 

Where  a  son-in-law  receives  hi«  mother-in-law  into  a  home  occupied  by 
himself  and  his  wife,  the  law  does  not  imply  an  obligation  on  her  part  to 
pay  for  board  and  lodging. 

Evidence  examined,  and  held,  that  such  claim  for  the  value  of  board 
and  lodging  was  not  sustained  in  that  it  was  not  asserted  during  the  life- 
time of  the  intestate,  etc. 

Appeal  by  John  Quinn,  one  of  the  next  of  kin  of  Bridget 
Quinn,  deceased,  from  a  decree  of  the  Surrogate's  Court  of 
King's  county,  entered  in  the  office  of  said  Surrogate's  Court 
on  the  30th  day  of  Xovember,  1914,  settling  the  accounts  of 
the  administratrix  herein. 

Emanuel  G.  BuUard,  for  the  appellant. 

William  R.  Hill,  for  the  respondent. 
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Pek  Curiam. — Xotwitlistanding  that  the  allowance  of  the 
claim  by  the  administrator  established  prima  facie  its  validity 
(Matter  of  Warrin,  56  App.  Div.  414),  and  that  unquestionably 
the  claimant  lodged  and  boarded  the  intestate  for  the  period 
covered  by  his  claim,  we  think  that  the  claim  cannot  be  allowed. 
The  law  should  not  imply  an  obligation  to  pay,  inasmuch  as  the 
claimant  is  a  son-in-law  of  the  intestate  and  received  her  into 
the  home  occupied  by  him  and  his  wife.  (Gall  v.  Stark,  98  111. 
App.  121;  Gerz  v.  Weber,  151  Penn.  St.  396.  See,  too,  Coll- 
yer  v.  Collyer,  113  X.  Y.  449.)  The  theory  of  the  claimant 
however,  is  that  the  intestate  agreed  to  pay  a  weekly  sum  for 
her  board  and  lodging.  Either  such  a  contract  should  have 
been  in  writing,  or,  if  based  upon  parol  evidence,  the  evidence 
should  have  emanated  from  disinterested  witnesses  or  have 
been  corroborated  by  them  in  all  substantial  particulars. 
(Rosseau  v.  Rouss,  180  X.  Y.  121,  citing  authorities.}  Aside 
from  the  testimony  of  the  claimant  and  that  of  his  wife  who 
is  the  administrator,  there  is  but  slight  proof  to  establish  the 
claim.  And  this  proof  is  confined  substantially  to  the  testi- 
mony of  a  woman  with  whom  the  intestate  boarded  for  six 
weeks,  about  two  years  before  her  death.  Her  testimony  is 
that  the  intestate  insisted  upon  payment  of  board  to  her,  and 
told  her  to  take  payment  of  $5  a  week,  "  because  that  was 
what  she  always  paid  to  her  daughter."  Even  this  bit  of  tes- 
timony is  consistent  with  the  fact  that  the  intestate  had  dis- 
charged  any  obligation  to  the  claimant.  If  the  intestate  had 
agreed  to  pay  a  weekly  sum  for  her  board  and  lodging,  no 
reason  is  suggested  why  credit  was  thus  extended  to  her  for  all 
these  years.  On  the  other  hand,  it  is  clear  enough  that  she  was 
able  to  pay  and  that  her  moneys  were  available.  Her  daugh- 
ter testified  that,  as  a  rule,  the  intestate  was  very  particular 
about  payment  of  her  bills,  but  adds  that  her  mother  *^  wanted 
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to  keep  whatever  money  she  had ;  she  wanted  to  hold  on  to  the 
little  she  had  in  her  own  name  as  hers;  it  would  be  all  mine 
finally."  The  final  words  might  afford  an  additional  reason 
why  the  daughter  and  her  husband  would  receive  the  intestate 
as  a  guest. 

There  is  no  proof  that  any  bill  or  claim  was  ever  presented 
to  the  intestate  during  her  lifetime.  This  omission  requires 
careful  scrutiny  of  the  claim  and  very  satisfactory  proof 
thereof.  (Kearney  v.  McKeon,  85  N.  Y.  136;  Matter  of  Van 
Slooten  V.  Wheeler,  140  id.  624 ;  Porter  v.  Ehoades,  48  App. 
I>iv.  635.)  The  claimant  permitted  his  claim  to  grow  stale  and 
omitted  to  protect  it  by  sufficient  proof  available  after  the 
death  of  his  alleged  debtor.  It  must  be  presumed  that  he 
actually  knew  the  peril  of  his  omission,  inasmuch  as  he  is  an 
attorney.  We  do  not,  and  we  need  not,  say  that  the  claim  is 
"  an  afterthought."  It  is  Enough  that  the  proof  falls  far 
short. 

Therefore  the  decree  must  be  modified  in  accord  with  this 
opinion,  and  the  matter  must  be  remitted  to  the  surrogate  to 
proceed  in  accord  with  the  directions  thereof,  with  costs  to  the 
appellant  payable  out  of  the  estate. 

Jenks^  p.  J.,  Thomas,  Garb,  Stapleton  and  Putnam,  JJ., 
concurred. 

Decree  of  the  Surrogate's  Court  of  Kings  county  modified 
in  accord  with  opinion,  and  matter  remitted  to  said  court  to 
proceed  as  therein  directed,  with  costs  to  the  appellant  payable 
out  of  the  estate. 
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Sarah  A.  Buell,  Plaintiff,  v.  Anson  L.  Gabdner  and  Edward 
E.  RiGNEY,  as  Executors,  etc.,  of  Harriet  M.  Goodsell, 
Deceased,  Defendants,  Impleaded  with  Anson  L.  Gardner, 
as  Trustee  under  the  Last  Will  and  Testament  of  Harriet 
M.  Goodsell,  Deceased,  Respondent,  and  Thomas  Carmody, 
as  Attomey-Gteneral  of  the  State  of  New  York,  Appellant. 

{Supreme  Court,  Appellate  Division,  Fourth  Department,  April  2B,  1915.) 
Trust — Trust  for  charitable  uses* — When  hotiox  by  attornet-gene- 

EAL  to  compel  trustee  TO  SUBMIT  HIS  PLAN  OF  DISTRIBUTION  SHOULD  BB 
DENIED. 

A  motion  by  the  attorney-general  to  compel  a  trustee  under  a  will 
creating  certain  trusts  for  charitable  and  benevolent  uses  and  purposes 
to  submit  his  scheme  and  plan  of  distribution  of  the  funds  of  the  estate 
should  be  denied,  where  there  is  nothing  in  the  moving  papers  to  show 
that  the  trustee  is  not  performing  his  duties  properly,  and  there  is  no 
doubt  as  to  the  intention  of  the  testatrix,  or  the  duties  of  the  trustee  as 
her  representatives. 

Such  a  motion  cannot  be  made  in  an  action  for  judgment. 

Appeal  by  the  defendant,  Thomas  Carmody,  as  Attorney- 
General,  from  an  order  of  the  Supreme  Court,  made  at  the 
Ontario  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  Ontario  on  the  21st  day  of  November,  1914,  deny- 
ing his  motion  for  an  order  directing  the  executors  and  trustee 
of  the  last  will  and  testament  of  Harriet  M.  Goodsell,  deceased, 
to  submit  to  the  Attorney-General  their  scheme  and  plan  of 
distribution  of  the  funds  of  the  estate  herein. 

Egburt  E.  Woodbury,  Attorney-General  (Alfred  L.  Becker, 
Deputy  Attorney-General,  of  counsel),  for  the  appellant. 


•  See  note  Vol.  13,  p.  96. 
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Anson  L.  Gardner,  respondent,  in  person* 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
Held,  that  the  motion  was  properly  denied  upon  the  merits  for 
the  reasons  stated  in  the  opinion  of  Mr.  Justice  Olabk  ;  also  for 
the  reason  that  such  a  motion  cannot  be  made  in  this  action 
after  judgment. 

All  concurred ;  Robson,  J.,  not  sitting. 

The  following  is  the  opinion  of  Mr.  Justice  William  W. 
Clabk: 

Clabk,  J.— This  is  a  motion  made  by  the  Attorney  General 
to  compel  Anson  L.  Gardner,  trustee  under  the  will  of  Harriet 
M.  Goodsell,  deceased,  to  submit  to  the  Attorney-General  his 
scheme  and  plan  of  distribution  of  the  funds  of  the  estate  of 
which  he  is  trustee. 

By  the  16th  clause  of  the  will  of  Harriet  M.  Goodsell,  late  of 
Ontario  county,  deceased,  and  also  by  the  49th  clause  of  the 
will  of  said  decederit,  she  created  certain  trusts  for  charitable 
and  benevolent  uses  and  purposes,  and  appointed  Anson  L. 
Gardner  as  trustee,  and  he  has  duly  qualified,  and  is  at  present 
administering  said  trust. 

The  lady  who  owned  this  fund  and  created  the  trust  selected 
Mr.  Gardner  as  her  trustee  because  she  evidently  had  confi- 
dence in  his  ability  and  integrity,  and  so  long  as  he  is  prop- 
erly administering  the  trust  I  do  not  think  he  should  be  unduly 
interfered  with. 

There  is  nothing  in  the  moving  papers  to  show  that  the  trus- 
tee is  not  performing  his  duties  properly.  The  intention  of 
the  testatrix  as  to  what  she  wanted  done  with  the  moneys 
referred  to  in  the  16th  and  49th  clauses  of  her  will  is  perfectly 
clear,  and  there  is  nothing  uncertain  or  indefinite  either  as  to 
the  beneficiaries  or  the  purposes  of  the  trust. 
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While  the  provisions  of  section  12  of  the  Personal  Property 
Law*  would  undoubtedly  give  the  Attorney-Greneral  the  right 
to  intervene,  he  being  charged  with  the  duty  of  representing 
the  beneficiaries  of  charitable  trusts,  in  the  absence  of  proof 
that  the  trustee  has  in  some  way  been  remiss  in  his  duty,  I  do 
not  tliink  he  should  be  unduly  interfered  with  or  harassed  by 
court  orders. 

So  long  as  the  intention  of  the  testatrix  is  clear,  and  the 
trustee  was  clothed  by  her  with  a  certain  discretion  in  deciding 
as  16  whjtJ  were  proper  and  suitable  persons  to  receive  assist- 
ance from  her  estate,  and  the  trustee  is  not  in  doubt  as  to  either 
the  intention  of  the  testatrix  or  his  duties  as  her  representa- 
tive, I  question  either  the  necessity  or  propriety  of  compelling 
him  at  this  time  to  furnish  any  scheme  or  plan  of  distribution 
of  the  funds  of  the  estate. 

If  at  any  time  it  can  be  shown  that  the  trustee  is  improperly 
administering  the  trust  even  in  the  slightest  degree,  the 
Supreme  Court,  upon  proper  application  and  notice,  can  take 
charge  of  the  situation,  and  if  necessary  could  see  that  the 
trust  was  properly  executed,  but  for  the  present,  and  with  the 
information  before  the  courts  I  doubt  the  propriety  of  com- 
pelling the  trustee  to  submit  the  plan  or  scheme  referred  to  in 
the  moving  papers,  and  this  application  must,  therefore,  be 
denied. 


♦  See  Consol.  Laws,  chap.  41  (Laws  of  1909,  chap.  45),  §  12,  as  amd.  by 
Laws  of  1909,  chap.  144.— [Hep. 
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Emma  E.  Wickenheiser,  as  General  Guardian  of  the  Person 
and  Property  of  Walter  J.  Wickenheiser  and  Herbert 
W^icKENiiEisER^  Infants,  and  Emma  E.  Wickenheiser, 
Respondents,  v.  The  Colonial  Bank  and  Dry  Dock  Sav- 
ings Institution,  "Appellants,  Impleaded  with  George 
Herring,  Otherwise  Known  as  "  John  George  Herring/' 
and  George  Herring,  as  Executor,  etc.,  of  Charles  F. 
Wickenheiser,  .Deceased,  Defendants. 

{Supreme  Court,  Appellate  Division,  First  Department,  June  18,   1916.) 

Banks — Decedent's  estate — Tbansfeb  of  savings  bank  deposit  to 
executor  on  demand — Personal  do  an  to  executor  on  security  of  pass 
BOOK — When  no  implied  trust  in  favor  of  legatees — Failure  to 
show  negligence  or  bad  faith — Lien  of  lender  is  prior  to  right  of 
legatee. 

Where  the  executor  presents  the  surrogate's  certificate  appointing  him 
as  such  and  also  a  waiver  from  the  attorney  for  the  state  comptroller  to 
a  savings  bank  in  which  the  testator  had  a  deposit  and  has  the  account 
represented'  by  a  new  pass  book  transferred  to  his  own  name,  the  legatees 
after  the  insolvency  of  the  executor  cannot  recover  in  an  action  against 
another  bank  which  made  a  personal  loan  to  the  executor  secured  by  an 
assignment  of  the  funds'  represented  by  the  pass  book  bearing  his  name, 
on  the  theory^that  the  funds  were  impressed  with  a  trust  in  favor  of  the 
unpaid  legatees,  there  being  no  proof  showing  bad  faith  on  the  part  of 
the  bank  which  made  the  loan. 

Where  the  lending  bank,  being  made  codefendant  with  the  bank  issuing 
the  pass  book,  interposed  no  answer  asking  relief  against  its  codefend- 
ant,  and  the  latter  merely  prayed  that  the  rights  of  the  parties  to  the 
fund  in  question  be  determined,  the  decision  should  be  limited  to  the 
determination  of  that  question,  and  no  relief  can  be  given  in  favor  of 
the  lender  against  the  bank  issuing  the  pass  book. 

As  an  executor  a^  such  takes  unqualified  legal  title  to  all  the  personal 
property  of  his  testator  not  specifically  bequeathed,  and  a  qualified  title 
to  that  which  is  so  bequeathed,  the  bank  of  deposit  was  justified  in 
issuing  to  the  executor  a  pass  book  in  his  own  name  instead  of  paying 
over  to  him  the  actual  cash,  and  hence  the  legatees  as  against  it  are 
only  entitled  to  a  judgment  impressing  a  trust  m  their  favor  upon  the 
balance  of  such  account  remaining  after  the  lien  of  the  bank  which 
made  the  loan  has  been  paid,  there  being  no  proof  of  bad  faith  on  the 
part  of  either  institution. 
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Appeai.  by  the  defendants,  The  Colonial  Bank  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiffs, entered  in  the  oflSce  of  the  clerk  of  the  county  of  New 
York  on  the  4th  day  of  June,  1913,  upon  a  decision  of  the 
court  after  a  trial  at  the  New  York  Special  Term. 

The  defendant.  The  Colonial  Bank,  appeals  from  all  of  said 
judgment  except  that  portion  which  dismisses  the  complaint  as 
against  it. 


_  t 


Jesse  S.  Epstein,  for  the  appellant  The  Colonial  Bank. 

s 
Frank  M.  Tichenor,  for  the  appellant  Dry  Dock  Savings 
Institution. 

Artemas  B.  Smith,  for  the  respondents. 

DowLiNG,  J. — Charles  F.  Wickenheiser  died  at  the  city  of 
New  York  on  January  26,  1908,  leaving  a  will  thereafter  duly 
admitted  to  probate,  whereof  George  Herring,  his  brother-in- 
law,  was  executor,  to  whom  letters  testamentary  were  issued 
February  27,  1908.  By  his  will,  after  the  payment  of  $2,000 
to  his  mother,  all  the  residue  of  his  property  was  left  to  his 
widow  and  two  children  by  a  prior  marriage,  to  be  divided 
between  them  equally.  Forming  part  of  his  estate  was  a 
deposit  of  $2,494.90  in  the  Dry  Dock  Savings  Institution.  On 
March  2,  1908,  four  days  after  the  letters  were  issued  to  him, 
Herring  presented  the  pass  book  of  the  deceased,  numbered 
440,016  and  representing  said  account,  to  said  institution,  sur- 
rendered it  and  opened  a  new  account  in  his  own  name,  repre- 
sented b;^  pass  book  No.  489,054,  wherein  he  was  credited  with 
the  amount  of  money  that  remained  in  decedent's  account 
($2,494.90)  and  with  all  interest  thereon  down  to  the  date  of 
such  surrender,  the  new  deposit  including  interest  allowed  on 
the  decedent's  account  from  January  1,  1908,  which  would  not 
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have  been  credited  upon  a  new  account  but  was  only  credited 
because  it  was  a  transfer  of  an  old  accoui^t.  At  the  time  that 
the  transfer  was  made  he  presented  to  the  institution  the  sur- 
rogate's certificate  of  his  qualification  as  executor,  and  also  a 
waiver  from  the  attorney  for  the  State  Comptroller.  It  was 
upon  these  papers  that  the  transfer  was  made.  On  the  next 
day,  March  third,  he  called  at  the  Colonial  Bank,  wherein  he 
was  a  depositor,  and  obtained  a  demand  loan  for  $1,000,  giving 
an  assignment  of  the  new  pass  book  in  his  name  in  the  institu- 
tion as  security,  and  on  October  28,  1908,  he  again  obtained  a 
loan  from  the  same  bank  on  the  same  security.  Both  of  these 
loans  were  repaid  by  him  January  3,  1910,  whereupon  the  pass 
book  was  returned  to  him.  Thereafter  the  Colonial  Bank 
made  loans  of  $1,000  to  Herring,  secured  by  his  pass  book  in 
the  Union  Square  Savings  Bank  on  March  18,  190«  pnd 
November  26,  1909,  repaid  respectively  April  4,  1910,  and 
January  3,  1910.  On  December  15,  1909,  the  bank  again 
loaned  him  $1,000  payable  on  demand,  secured  by  the  pass 
books  in  the  institution  and  the  Union  Square  Bank,  and  the 
loan  was  repaid  on  December  24,  1909.  On  March  16,  1911,  his 
loans  having  been  repaid  and  the  bank  books  being  in  his 
possession,  the  Colonial  Bank  loaned  Hierring  $2,000,  and  he 
again  delivered  to  it  the  pass  book,  with  an  assignment  of  the 
moneys  due  him  by  the  Dry  Dock  Savings.  Institution  as  evi- 
dence by  said  book  and  also  a  collateral  note  for  $2,000 
and  a  draft  on  the  Dry  Dock  Savings  Institution  chargeable  to 
said  account.  Notice  of  the  assignment  to  the  extent  of  $2,000 
was  given  the  Dry  Dock  Institution,  which  acknowledged  re- 
ceipt of  it  the  same  day.  No  part  of  this  loan  has  been  repaid. 
Herring  having  rendered  an  account  of  his  proceedings  as 
executor,  a  decree  was  made  by  the  Surrogate's  Court  on 
May  25,  1911,  settling  and  allowing  the  same,  whereby  a 
balance  was  found  to  be  due  by  him  of  $22,379.75,  including 
the  amount  payable  to  the  widow  ($3,186.03)  and  to  each  of 
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his  two  sons  ($9,281.03).  The  l^acy  to  decedent's  mother  has 
been  paid  by  the  executor.  The  sums  due  the  sons  (who  were 
still  minors)  were  directed  to  be  paid  to  their  mother  on  her  fur- 
nishing certain  bonds,  which  she  has  done,  and  she  has  been 
appointed  their  general  guardian.  Demand  was  made  upon  the 
executor  to  pay  the  moneys  so  directed  to  be  paid,  with  which  he 
has  failed  to  comply,  and  a  transcript  of  the  decree  having  been 
duly  filed'in  the  county  clerk's  office  of  Xew  York  county,  three 
certain  writs  of  execution  against  the  property  of  Herring  for 
the  collection  of  said  respective  amounts  were  issued  to  the 
sheriff  of  New  York  county  on  July  3,  1911,  and  upon  them 
was  realized  the  sum  of  $10,000,  the  balance  still  unpaid  being 
$11,748.10.  Herring  is  insolv^ent.  Plaintiff  suing  on  her 
own  behalf  and  as  general  guardian  of  the  two  sons,  has 
recovered  judgment  upon  the  theory  that  as  the  funds  in  the 
Dry  Dock  Savings  Institution  were  the  property  of  her  hus- 
band's estate  the  unpaid  legatees  thereof  are  entitled  to  have  a 
trust  in  their  favor  impressed  upon  those  funds  prior  to  the 
claim  of  the  Colonial  Bank,  which  loaned  upon  the  faith  of  the 
account.  The  judgment  decrees  that  the  sum  represented  by 
the  pass  book  is  held  by  the  Dry  Dock  Savings  Institution  in 
trust  for  the  use  and  benefit  of  plaintiff  and  the  sons,  and  the 
institution  is  to  account  to  them  therefor,  payment  thereof  to 
be  applied  on  account  of  the  several  sums  of  money  decreed  to 
be  paid  them  by  the  Surrogate's  Court.  The  complaint  has 
been  dismissed  as  against  the  Colonial  Bank  but  without  preju- 
dice to  its  right  to  commence  an  action  at  law  against  the 
institution.  The  Colonial  Bank  has  not  served  a  copy  of  its 
answer  upon  the  institution,  nor  did  its  answer  as  served  upon 
the  plaintiff  ask  for  any  judgment  against  the  institution,  nor 
was  any  issue  presented  by  the  pleadings  as  between  the  two 
banks.  The  answer  of  the  institution  asked  that  the  court, 
make  such  judgment  herein  as  the  facts  in  the  case  will  war- 
rant,   it   holding   the  said   money   to   the   credit   of   account 
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number  489,054  until  the  judgment  of  the  court  herein.  No 
question  has  been  raised  either  upon  the  trial  or  upon  this 
appeal  as  to  the  right  of  the  legatees  to  bring  such  an  action 
as  this  instead  of  having  suit  brought  on  behalf  of  the  estate 
by  a  successor  in  interest  of  the  recreant  executor.  The  record 
herein  discloses  absolutely  no  testimony  tending  to  show  bad 
faith  on  the  part  of  the  Colonial  Bank.  It  is  claimed  that  the 
fact  that  Herring  sought  a 'loan  on  his  savings  bank  account 
only  four  days  after  his  pass  book  showed  he  had  opened  it 
should  have  put  the  Colonial  Bank  upon  its  guard.  But  there 
is  no  proof  that  the  transaction  was  an  unusual  one  or  that 
any  other  circumstances  were  present  to  rouse  the  bank's  sus- 
picions. Had  it  inquired  it  could  have  learned  only  that  Her- 
ring did  have  such  an  account  there  as  he  represented  he  had. 
They  were  bound  to  go  no  further  than  that.  There  is  no  find- 
ing nor  any  proof  warranting  one  that  the  Colonial  Bank  acted 
otherwise  than  in  good  faith  or  that  it  had  notice,  actual  or 
constructive,  that  the  pass  book  on  which  it  loaned  its  money 
represented  trust  funds.  The  complaint  set  forth  that  the 
bank  had  such  knowledge  when  it  received  the  book,  but  there 
is  not  a  scintilla  of  proof  in  support  thereof.  Therefore,  even 
conceding  that  the  bank  account  was  only  a  chose  in  action, 
the  Colonial  Bank,  being  a  bona  fide  purchaser  for  value,  had 
a  valid  title.  (Moore  v.  Metropolitan  National  Bank,  55 
N.  Y.  41;  Greene  v.  Wiarnick,  64  id.  220;  Spencer  v.  Weber, 
163  id.  49»3.)  Therefore  the  dismissal  as  to  it  was  proper.  And 
in  the  absence  of  any  prayer  for  relief  by  it  as  against  the  insti- 
tution, it  was  not  entitled  to  an  affirmative  judgment  as  against 
the  latter  save  in  so  far  as  it  might  be  able  to  establish  a  claim  to 
or  upon  the  account  in  question,  for  the  main  issue  before  the 
court  was  the  right  of  plaintiffs  to  have  a  trust  impressed  in 
their  favor  upon  the  fund  in  question.  But,  inasmuch  as  the 
institution  prayed  to  have  the  rights  of  the  parties  in  the  fund 
in  question  determined,  the  court  had  the  right  to  so  deter- 
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mine  th^m^  but  to  give  no  further  relief  against  the  institution 
in  favor  of  the  bank. 

The  plaintiffs  not  being  entitled  to  have  a  trust  in  their 
favor  impressed  upon  the  deposit  in  question,  which  shall  take 
precedence  over  the  Colonial  Bank's  claim,  what  are  their 
rights  as  against  the  Dry  Dock  Savings  Institution  ?  They  are 
not  suing  here  upon  the  theory  of  negligence  upon  its  part, 
but  simply  upon  the  ground  that  "the  deposit  in  question  rep- 
resents funds  of  the  estate  which  should  be  applied  to  the  dis- 
charge of  their  claims  against  it.  Against  this  contention 
neither  appellant  seeks  to  argue,  save  in  so  far  as  the  Colonial 
Bank  contends  (and  as  we  have  indicated,  properly)  that  such 
fund  is  first  chargeable  with  the  amount  of  its  own  advance 
to  Herring.  The  institution  had  the  right  to  transfer  the 
account  of  Herring  individually,  upon  his  demand  that  it  do  so 
and  the  production  of  the  necessary  documents  establishing  his 
title.  "  An  executor,  as  such,  takes  the  unqualified  legal  title 
of  all  personalty  not  specifically  bequeathed,  and  a  qualified 
legal  title  to  that  which  is  so  bequeathed."   (Blood  v.  Kane,  130 

0 

K".  T.  514.)  "  The  executor  is  the  owner  of  the  personal  prop- 
erty of  the  testator ;  the  absolute  title  vests  in  him,  and  he  pos- 
sesses the  jus  disponendi  in  its  full  force.  The  honest  purchaser 
is  under  no  duty  to  see  that  the  moneys  are  faithfully  applied 
by  the  executor.''  (Leitch  v.  Wells,  48  X.  Y.  595.)  Being 
bound  to  transfer  the  funds  of  the  estate  in  its  possession  to 
Herring  upon  his  demand,  it  was  immaterial  whether  they  paid 
him  over  the  cash  or  allowed  him  to  open  up  a  new  account  in 
his  own  name.  Having  turned  over  to  him  the  amount  repre- 
sented by  the  pass  book,  and  concededly  not  having  profited  in 
any  way  by  the  advances  made  by  the  Colonial  Bank  to  Her- 
ring, no  tenable  theory  is  suggested  for  its  liability,  and  no 
claim  in  negligence  is  predicated  upon  its  failure  to  advise  the 
Colonial  Bank  of  the  fact  that  the  Herring  account  represented 
trust  funds,  or  to  notify  the  legatees  of  the  estate  of  the  fact 
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that  the  executor  was  borrowing  money  upon  the  account 
The  only  relief  to  which  plaintiifs  can  be  entitled  in  this  action, 
therefore,  is  a  judgment  impressing  a  trust  in  their  favor  upon 
the  balance  of  the  Herring  account  in  the  institution  after  the 
lien  of  the  Colonial  Bank  has  been  paid.  The  judgment 
appealed  from  should  be  modified  (1)  by  awarding  the  Dry 
Dock  Savings  Institution,  which  was  merely  a  stakeholder, 
costs  of  the  trial  below,  and  striking  out  the  direction  for  costs 
against  it;  (2)  by  decreeing  that  the  Colonial  Bank  has  a  lien 
on  the  account  in  question  to  the  extent  of  the  amount  proved, 
$2,192.35,  with  interest  from  the  date  of  the  trial,  February 
25,  1913;  (3)  by  decreeing  that  the  balance,  if  any,  of  the 
account  is  impressed  with  a  trust  in  favor  of  plaintiffs.  Costs  * 
of  the  appeal  are  awarded  to  both  appellants  against  resopnd- 
ents.  The  following  findings  of  fact  are  reversed,  as  not  war- 
ranted by  the  evidence :  XV,  XVI,  XVII,  XXII,  XXIV,  and 
the  conclusions  of  law  numbered  I  to  V,  inclusive.  For  the 
finding  of  fact  numbered  XII,  which  is  reversed,  as  should  be, 
substituted  the  institution's  proposed  finding  of  fact  numbered 
I,  which  correctly  states  the  facts  as  warranted  by  the  evidence. 
The  following  findings  of  fact  proposed  by  the  Colonial  Bank 
are  found :  sixth  to  twenty-fifth,  inclusive ;  also  its  conclusions 
of  law  numbered  first  and  third. 

IxGKAHAM,  p.  J.,  McLaughlin,  Lauohlin  and  Hotchkiss, 
JJ.,  concurred. 

Judgment  modified  as  directed  in  opinion,  and  as  modified 
affirmed,  with  costs  to  both  appellants  against  respondents. 
Order  to  be  settled  on  notice. 
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Emma  E.  Wickenheisee,  as  General  Guardian  of  the  Person 
and  Property  of  Walter  J.  Wickenheisee  and  Herbert 
WicKENHEisER,  Infants,  and  Emma  E.  Wickenheiser, 
Respondents,  v.  German  Exchange  Bank  and  Union 
Square.  Savings  Bank^  Appellants,  Impleaded  with  George 
Herring^  Otherwise  Known  as  "  John  George  Herring," 
and  George  Herring^  as  Executor,  etc.,  of  Ch^vrles  F. 
Wickenheiser^  Deceased,  Defendants.. 

{Supreme  Court,  Appellate  Diviaion,  First  Department,  June  18,   1915.) 
See  head  note  in  Wickenheiser  v.  Colonial  Bank  {ante,  p.  119). 

Appeal  by  the  defendants,  German  Exchange  Bank  and 
another,^ from  a  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiifs,  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  4th  day  of  June,  1913,  upon  the  decision 
of  the  court  after  a  trial  at  the  Xew  York  Special  Term. 

The  defendant  German  Exchange  Bank  appeals  from  all  of 
said  judgment  except  such  part  as  dismisses  the  complaint  as 
against  it,  without  costs,  and  without  prejudice  to  an  action  at 
law  against  it  and  the  other  appellant. 

Henry  A.  Peterson,  for  the  appellant  The  German  Exchange 
Bank.  ^ 

Stephen  P.  Xash,  for  the  appellant  Uniori  Square  Savings 
Bank. 

Artemas  B.  Smith,  for  the  respondents. 

DowLTXG,  J. — In  this  case  the  savings  bank  account  belong- 
ing to  the  estate  of  Charles  F.  Wickenheiser  in  the  TJnion 
Square  Savings  Bank  amounted  to  $2,428.96,  and  was  repre- 
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sented  by  pass  book  No.  99,407.  Herring,  on  March  2,  1908, 
surrendered  the  book  and  opened  a  new  account  in  his  own 
name,  represented  by  pass  book  No.  109,770.  On  March  18, 
1909,  he  obtained  a  loan  of  $1,000  from  the  German  Exchange 
Bank  and  deposited  the  new  pass  book  as  cojlaterial  security 
therefor,  and  on  November  26,  1909  he  obtained  from  the  same 
bank  an  additional  loan  of  $1,000  thereon.  Both  these  loans 
were  repaid  on  January  3,  1910.  Then,  on  February  3,  1911, 
he  obtained  from  the  same  bank  a  new  loan  of  $2,000  in  the 
name  of  **  Wickenheiser  Co.,"  his  trade  name,  and  again  gave 
the  bank  said  pass  book  as  coUaterial  security,  together  with  a 
draft  on  the  Union  Square  Savings  Bank  for  $2,000,  and  a  col- 
laterial  stock  note  for  the  same  amount.  On  March  30,  1911, 
the  German  Exchange  Bank  gave  notice  to  the  Union  Square 
Savings  Bank  of  the  loan,  and  that  it  held  the  pass  book  as  col- 
laterial  therefor.  It  also  appears  that  the  German  Exchange 
Bank  guaranteed  the  signature  of  H§f  ring  to  the  Union  Square 
Bank  on  a  certificate  of  the  issue  of  letters  testamentary  to  Her- 
ring on  the  Wickenheiser  estate.  In  this  case  the  German  Ex- 
change Bank  asked  for  appropriate  relief,  not  only  against  the 
plaintiff  but  against  its  codefendant,  and  duly  served  copies  of 
its  answer  upon  them.  The  Union  Square  Savings  Bank  by  its 
answer  asked  that  the  rights  and  interests  of  the  various  claim- 
ants to  the  account  be  determined  in  the  action.  The  other  facts 
are  the  same  as  in  Wickenheiser  v.  Colonial  Bank  (168  App. 
Div.  329),  decided  herewith.  For  the  reasons  therein  given, 
the  judgment  herein  as  well  should  be  modified  by  (1 )  reversing 
the  award  of  costs  against  the  Union  Square  Savings  Bank,  and 
irranting  it  costs  upon  the  trial,  as  at  was  merely  a  stakeholder  of 
the  fund  in  controversy;  (2)  by  decreeing  that  the  Ger- 
man Exchange  Bank  has  a  lien  upon  the  fund  in  question  to  the 
amount  of  $2,178.25,  with  interest  from  February  25,  191eS; 
(3)  by  decreeing  that  the  balance,  if  any,  of  the  account  is  im- 
pressed with  a  trust  in  favor  of  plaintiffs.     Costs  of  the  appeal 
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are  awarded  to  both  appellants  against  respondents.  The  fol- 
lowing findings  of  fact  are  reversed,  as  without  evidence  to 
support  them:  XV,  XVI,  XVII,  XXIII,  XXIV,  and  the  con- 
clusions of  law  numbered  I  to  V,  inclusive.  The  finding  of  fact 
numbered  XVIII  is  reversed  and  in  place  thereof  will  be  sub- 
stituted the  following  findings  of  fact  proposed  by  the  defendant 
German  Exchange  Bank :  sixth  to  twentieth,  inclusive,  which 
correctly  set  forth  the  facts  in  evidence.  The  conclusions  of  law 
are  found,  proposed  by  the  German  Exchange  Bank,  numbered 
first,  second,  fourth,  fifth,  twelfth  and  thirteenth. 

Ingbaham,  p.  J.  McLaughlin,  Laughlin  and  Hotchkiss, 
JJ.,  concurred. 

Judgment  modified  as  directed  in  opinion  and  as  modified 
aflBrmed,  with  costs  to  both  appellants  against  respondents. 
Order  to  be  settled  on  notice. 


John  H.  Hughes,  Appellant,  v.  John  H.  STOUTENBURa,  as 
Trustee  under  the  Last  Will  and  Testament  of  John  H. 
Hughes,  Deceased,  Appellant,  Impleaded  with  The  Roman 
Catholic  Orphan  Asylum  and  Others,  Respondents. 

{Supreme  Courts  Appellate  ZKrwton,  First  Department^  June  18,  1915.) 

Will — ^Be^quests  fob  charitable  uses* — Computation  of  amount  left 
PDB  chabitt — Effect  of  acceptance  of  pbovision  in  lieu  of  doweb — 
Will  constbued — Disposition  of  tbust  fund  afteb  majobity  of  benb- 
ficiaby — Capacity  of  chabitable  institutions  to  take  by  will — ^Be- 
quests to  institutions  not  INCOBPOBATED — FOBM  OF  decbee  dibbctinq 
DIVISION  OF  BESIDUABY  ESTATE  AMONG  CHABITABLE  INSTITUTIONS — PBAO- 

TiCB — When  capacity  of  legatee  to  take  may  be  detebmined  on 

ACOOUNTINQ — BUBDEN  OF  PBOOF — ^EFFECT  OF  DECBEES  ON   PBIOB  ACCOUNT- 
ING— Statute  of  Limitations — Decbee  that  payment  of  chabitable 

BEQUESTS  be  DEFEBBED  UNTIL  EXPIBATION  OF  TBUST. 

Where  all  persons  interested  in  a  decendent'8  estate  acquiesced  in  a 
decree  of  the  surrogate  determining  that  a  legacy  which  was  expresfily 


See  note  Vol.  13,  p.  96. 
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made  in  lieu  of  dower  be  paid  to  the  testator's  widow,  her  dower  rights 
were  thereby  released  as  to  the  date  of  the  death  of  the  testator.  Hence, 
the  dower  rights  are  not  to  be  considered  in  determining  whether  the 
testator  has  left  more  than  one-half  of  his  estate  to  charitable  uses  con- 
trary to  the  provisions  of  chapter  360  of  the  Laws  of  1860. 

Although  a' provision  creating  a  trust  for  the  support  and  education 
of  the  testator's  son  during  his  minority  did  not  in  express  terms  provide 
that  he  should  take  the  corpus  should  he  attain  his  majority,  such  was 
the  intention  of  the  testator  where  it  was  expressly  provided  that  in  case 
the  son  did  not  live  to  attain  his  majority  the  corpus  should  go  to  a 
charitable  institution. 

The  testator  devised  and  bequeathed  his  residuary  estate  to  certain 
specific  institutions,  share  and  share  alike,  which  he  designated  as 
•*  churches  and  societies."  Will  construed,  and  heldf  that  the  Roman 
Catholic  Orphan  Asylum,  Sisters  of  the  Poor  of  St.  Francis,  Little 
Sisters  of  the  Poor,  and  the  Mission  of  the  Immaculate  Virgin  in  the 
City  of  New  York  were  "  societies  "  within  the  meaning  of  the  will  and 
entitled  to  share  in  the  residuary  estate,  if  otherwise  competent  to  take. 

While  unincorporated  charitable  institutions  cannot  take  under  a  will, 
it  seems,  that  a  bequest  to  an  individual  for  the  benefit  of  such  unincor- 
porated society  may  be  good.     This  question,  however,  is  not  decided. 

Where  charitable  institutions  are  given  the  residuary  estate,  as  tenants 
in  common,,  share  and  share  alike,  the  share  of  each  is  determined  by  the 
total  number  of  beneficiaries  designated-,  and  it  is  error  to  decree  that 
the  residuary  estate  be  divided  into  as  many  shares  as  there  are  incor- 
porated beneficiaries.  This,  because,  if  a  beneficiary  designated  can- 
not take,  the  legacy  passes  to  the  testator's  next  of  kin  as  intestate 
property. 

It  is  proper  for  the  court,  in  ordering  an  accounting  by  a  testamentary 
truitee  who  is  directed  to  divide  the  residuary  estate  among  specified 
charitable  institutions,  to  direct  that  the  capacity  of  the  beneficiaries  to 
take  be  determined  upon  the  accounting.  In  such  case  the  residuary 
l€g.itces  must  upon  the  accounting  show  not  only  their  incorporation  but 
that  they  are  competent  to  take  the  legacy. 

It  cannot  be  contended  that  one-third  of  the  testator's  estate  was  to  be 
set  apart  for  his  widow  before  the  payment  of  debts,  where  under  succes- 
sive decrees  acquiesced  in  by  all  the  parties  is  was  determined  that  the 
testator  only  intended  one- third  of  his  net  estate  to  be  set  apart  for  the 
■widow. 

Where  a  computation  of  the  amount  of  the  decedent's  estate  showed 
that  the  amount  of  bequests  to  charitable  uses  did  not  exceed*  one-half  of 
the  estate  or  violate  the  provisions  of  chapter  360  of  the  Laws  of  1860,  it 
is  proper  for  the  court  to  make  the  same  holding,  as  a  matter  of  law, 
where  a  subsequent  expiration  of  certain  trusts  in  no  way  increased  the 
amount  of  the  bequests  to  charity.  \ 
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A  next  of  kin  who  sues  in  equity  to  have  certain  legacies  for  charitable 
uses  declared'  to  be  void,  cannot  invoke  the  Statute  of  Limitations  to 
defeat  legacies  for  charitable  purposes  payable  out  of  the  reeiduarjr 
estate,  especially  where,  by  the  acquiescence  of  all  parties  concerned,  a 
prior  d^ree  required  the  trustees  to  defer  the  payment  of  the  charitable 
bequests  until,  by  the  expiration  of  certain  trusts,  it  could  be  definitely 
determined  whether  the  amount  was  in  excess  of  that  allowed  by  the 
statute.  And  this  is  true  although  the  legatee  was  an  infant  at  the  time 
such  decree  was  made. 

For  like  reasons  neither  the  testamentary  trustee  nor  a  trustee  under 
the  will  of  the  estator's  widow,  will  be  heard  to  assert  the  Statute  of 
Limitations.  ^ 

It  seems,  that  chapter  360  of  the  Law»  of  1860  limiting  bequests  to 
charitable  uses,  authorizes  by  implication  the  withholding  of  the  distri- 
bution of  an  estate  when  necessary  to  determine  whether  the  amount 
devises  or  bequeathed  for  such  purposes  is  in  excess  of  the  amount 
authorized. 

Separate  appeals  by  the  plaintiflF,  John  H.  Hughes,  and  the 
defendant,  John  H.  Stoutenburgh,  as  trustee,  from  an  inter- 
loctory  judgment  of  the  Supreme  Court  in  favor  of  certain 
of  the  defendants,  entered  in  the  officse  of  the  clerk  of  the  county 
of  New  York  on  the  26th  day  of  June,  1914,  upon  the  decision 
of  the  court  after  a  trial  at  the  New  York  Special  Term. 

Walter  E.  Godfrey,  for  the  plaintiff,  appellant. 

J.  Bleecker  Miller,  for  the  appellant,  respondent,  Stouten- 
burg,  as  executor,  etc. 

Joseph  F.  Daly,  for  the  respondent  The  Roman  Catholic 
Orphan  Asylum. 

John  E.  Donnelly  (Alfred  J.  Amend  with  him  on  the  brief), 
for  ihe  respondent  Sisters  of  the  Poor  of  St.  Francis. 

Michael  J.  DriscoU  (John  F.  Couch  with  him  on  the  brief), 
for  the  respondents  Church  of  St.  James  and  others. 
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Laughlin,  J. — This  action,  which  was  commenced  on  the 
23d  day  of  April,  1907,  was  brought  for  th^  construction  of  the 
will  of  plaintiff's  father,  John  H  Hughes,  who  died  on  the  2 2d 
day  of  November,  1887,  leaving  a  widow  and  plaintiff  but  no 
other  heir  at  law  or  next  of  kin,  and  to  have  certain  legacies 
therein  contained  declared  void,  and  to  have  it  adjudged  that 
the  right  to  all  unpaid  legacies  is  barred  by  the  Statute  of  Limi- 
tations, and  that  plaintiff  is  now  the  owner  and  entitled  to  re- 
ceive all  the  residuary  and  other  funds  of  the  estate  remaining 
in  the  hands  of  the  trustee  less  reasonable  commissions  and 
expenses. 

The  will  and  a  codicil  thereto  were  duly  admitted  to  probate- 
in  the  county  of  New  York  and  letters  testamentary  were 
issued  to  the  executors  and  trustees  named  therein  on  the  9th 
day  of  December,  1887.  The  testator  left  both  real  and  per- 
sonal property;  and  the  executors  were  authorized  to  sell  the 
real  eetate. 

The  first  judicial  settlement  of  the  accounts  of  the  executors 
-was  made  by  a  decree  of  the  Surrogate's  Court  on  the  27th 
day  of  April,  1891,  on  their  application.  It  appears  thereby 
that  the  executors  had  sold  the  real  estate  and  were  charged 
with  $16,318.68,  the  inventoried  value  of  the  personal  prop- 
erty, and  $71,974.20,  the  proceeds  of  the  sales  of  real  estate, 
including  $6,852.29  "income,"  aggregating  $88,292.88;  an^ 
were  credited  with  loss  on  inventory,  debts  not  collected,  dis- 
bursements made  as  shown  by  Schedule  C  of  their  accounts, 
$34,985.77,  and  by  Schedule  E  thereof  $3,448.50  which  sched- 
ules are  not  in  the  record  now  before  the  court,  aggregating 
$387629.10,  leaving  in  their  hands  cash  and  securities  aggre- 
gating $49,663.78.  It  was  also  found  by  that  decree  that 
the  gross  amount  of  testator's  estate  at  the  time  of  his 
death  was  $81,245.78,  and  that  his  total  debts  were  $24,993, 
leaving  the  net  value  of  his  estate  $56,252.76,  and  that  the 
amount  lawfully  distributable  under  chapter  360  of  the  Laws 
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of  I860;  among  tlie  dmrches^  institutions  and  societies  named 
.  in  the  will,  was  onerhalf  tiat  amount,  or  $28,126.38,  which  was 
in  accordance  with  the  rule  presoribed  in  IloUis  v.  Drew 
Theological  Seminary  (95  N.  Y.  166).  The  decree  also  fixed 
the  commissions  which  the  executors  were  authorized  to  deduct 
and  retain  from  the  amount  then  remaining  in  their  hands, 
and  they  were  then  directed  to  pay  from  the  balance  certain 
sums  as  an  allowance  to  a  special  guardian  and  for  costs,  and 
to  retain  and  invest  $18,750.92,  being  one- third  of  the  net 
amount  of  the  estate,  and  to  hold  the  same  in  trust  to  pay  the 
income  thereof  to  the  widow  during  her  life  as  directed  by 
clause  "  First "  of  the  codicil,  by  which  that  provision  was 
made  for  the  widow  in  lieu  of  dower,  and  to  retain  out  of  the 
balance  the  sum  of  $5,000  and  to  invest  and  hold  the  same  in 
trust  to  apply  the  income  thereof  to  the  support  and  education 
of  plaintiff  during  his  minority,  as  directed  by  clause  "  Third  '^ 
of  the  will.  The  executors  were  then  directed  to  pay  all  other 
specific  legacies,  which  included  a  total  of  $9,200  for  charitable 
uses.  They  were  also  directed  to  retain  the  remainder,  found 
to  be  $17,710.14,  "  upon  the  trusts  and  with  the  powers  pro- 
vided in  the  eighteenth  paragraph  of"  the  will  "to  be  distributed 
as  therein  directed,  or  according  to  law  under  the  further  direc- 
tion of  this  court  upon  the  happening  or  determination  of  the 
contingencies,  or  either  of  them,  mentioned  in  the  third  para- 
graph of  "  the  will  and  in  the  second  paragraph  of  the  codicil. 
All  parties  in  interest  acquiesced  in  that  decree  and  the  execu- 
tors complied  therewith.  The  dower  of  the  widow  was  thereby 
released  as  of  the  date  of  the  death  of  the  testator  and  it  was 
rightly  not  considered  in  determining  whether  more  than  one- 
half  of  the  estate  was  given  to  charitable  uses.  (Lord  v.  Lord, 
44  Misc.  Rep.  530.  See,  also,  Chamberlain  v.  Chamberlain, 
43  K  Y.  424.) 

The  3d  paragraph  of  the  will  provided  that  the  respondent 
the  Roman  Catholic  Orphan  Asylum  should  receive  the  $5,000 
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set  apart  for  the  support  and  education  of  plaintiff  during 
minority,  if  he  died  before  attaining  his  majority;  and  the  2d 
paragraph  of  the  codicil  provided  that  plaintiff,  if  living  at 
the  death  of  his  mother,  should  receive  the  principal  set  apart 
for  her  life  use,  and  that  in  the  event  of  his  earlier  death  the 
Roman  Catholic  Orphan  Asylum  should  receive  $10,000  6f  it 
and  the  remainder  should  be  "  divided  and  distributed  to  and 
among  the  churches  and  societies  "  named  in  the  will.  It  is 
recited  in  said  decree  that  the  special  guardian  of  the  plaintiff, 
who  was  then  an  infant,  reported  to  the  Surrogate's  Court  that 
the  testator  had  attempted  to  give  to  charitable  uses  more  than 
was  authorized  by  said  act  of  1860. 

The  18  th  paragraph  of  the  will  gave  the  residuary  estate  to 
various  churches,  institutions  and  societies,  bequests  and 
devises  to  which  would  be  subject  to  the  provisions  of  chapter 
360  of  the  Laws  of  1860  limiting  such  devises  and  bequests 
where  the  testator  leaves  a  husband,  wife,  child  or  parent, 
to  one-half  of  the  net  estate  after  the  payment  of  debts.  It 
is  evident  from  the  decree  and  from  the  opinion  of  the 
surrogate,  pursuant  to  which  it  was  entered,  that  the 
executors  were  so  directed  to  hold  the  residuary  estate  until 
by  the  happenig  of  the  contingencies  with  respect  to  the  own- 
ership of  the  corpus  of  the  two  trust  funds  it  could  be  deter- 
mined whether  the  distribution  of  the  whole  or  any  part  of 
the  residuary  estate  as  directed  by  the  testator  would  contra- 
vene the  provision  of  said  statute.  The  plaintiff  became  of 
age  on  the  12th  day  of  April,  1904,  and  although  it  is  not 
expressly  provided  in  the  3d  paragraph  of  the  will  that  he 
then  became  entitled  to  take  the  corpus  of  the  trust  fund  of 
$5,000,  tho  income  of  which  until  that  time  was  to  be  used  for 
his  support  and  education,  still  it  is  plain  that  such  was  the 
intention  of  the  testator,  for  it  is  expressly  provided  that  in  the 
event  plaintiff  should  not  live  to  attain  his  majority  such  cor- 
pus should  go  to  the  Roman  Catholic  Orphan  Asylum.     The 
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widow  died  on  the  13th  day  of  May,  1905,  and  thereupon  by 
the  express  terms  of  the  2d  paragraph  of  the  codicil  the  plain- 
tiff became  entitled  to  the  principal  set  apart  for  the  life  use 
of  his  mother.  It  appears  that  both  of  these  trust  funds  have 
been  paid  over  to  the  plaintiff,  and  evidently  that  was  author- 
ized'by  the  court  or  all  parties  acquiesced  therein.  Both  con- 
tingencies, therefore,  have  passed  and  the  amount  bequeathed 
and  devised  to  charitable  uses  was  not  increased  by  either. 
Another  decree  was  made  by  the  same  surrogate  on  the  12th 
day  of  September,  1892,  settling  a  supplementary  account  of 
the  executors.  It  relates  solely  to  the  balance  of  $17,710.14, 
being  the  residuary  estate  which  they  were  directed  by  the 
first  decree  to  hold.  It  is  therein  recited  that  it  was  claimed 
by  the  executors  that  the  first  decree  did  not  fully  adjudicate 
with  respect  to  the  rights  of  the  widow  in  and  to  that  fund  in 
that  she  had  not  been  allowed  the  interest  to  which  she  was 
entitled  on  the  fund  to  be  set  apart  for  her  use,  and  the  court 
was  requested  to  decide  the  question.  The  surrogate  sus- 
tained the  claim ;  and  also  found  that  plaintiff  had  not,  by  the 
former  decree,  been  allowed  interest  to  which  he  was  entitled- 
The  second  decree  accordingly  directed  further  deductions  from 
said  residuary  fund  f^r  the  widow,  for  plaintiff  and  for  costs 
and  allowances,  leaving  a  net  balance  of  $12,977.07,  which  the 
executors  were  directed  to  invest,-  in  so  far  as  thev  had  not 
invested  it,  and  "to  hold  the  said  sum  or  the  securities  on 
which  the  same  has  been  or  shall  hereafter  be  invested  and  the 
interest,  income  and  profits  thereof  upon  the  trusts  expressed 
in  the  said  Will  or  such  of  them  as  have  not  been  heretofore 
fully  executed,  or  according  to  law,  under  the  further  direc- 
tion of  the  Court."  On  the  l7th  day  of  October,  1903,  the  last 
surviving  executor  died.  On  the  23d  day  of  November,  1903, 
by  a  decree  of  the  Surrogate's  Court,  the  defendant  Stoufen- 
burgh  was  appointed  substituted  trustee  in  place  of  the  executors 
and  trustees  named  in  the  will,  and  it  was  therein  provided 
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that  upon  his  qualifying  the  real  and  personal  estate  of  the 
testator  formerly  vested,  in  the  deceased  trustees  should  vest 
in  him  ^'  upon  the  several  trusts  in  the  said  will  declared  con- 
cerning the  same."  It  appears  by  a  decree  of  the  Surrogate's 
Court  made  on  the  21st  day  of  June,  1905,  that  the  accounts  of 
the  two  surviving  executors  and  trustees  were  judicially  settled 
on  the  8th  day  of  January,  1903,  and  that  they  were  then 
charged  with  having  on  hand  the  two  trust  funds  and  also  the 
sum  of  $17,194.73  for  the  residuary  estate,  and  that  this  residu- 
ary estate  on  the  21st  day  of  June,  1906,  amounted  to 
$20,349.20,  with  the  balance  of  which,  not  theretofore  paid  over 
to  the  substituted  trustee,  their  representatives  were  charged; 
and  the  trustee  was  directed  to  hold  the  property  received  by 
him  upon  the  trusts  declared  by  the  will  "  and  in  and  by  the 
decree"  of  April  27,  1891.  It  appears  by  the  answer  of  the 
substituted  trustee  that  all  the  property  which  came  into  his 
hands  is  set  forth  and  accounted  for  by  his  account  annually 
filed  in  1905,  1906  and  1907,  but  they  are  not  set  forth  and 
"Were  not  proved.  The  substituted  trustee  as  executor  of  the 
estate  of  the  widow  asserted  claim  to  the  residuary  estate  as 
intestate  property  and  also  pleaded  the  Statute  of  Limitations 
against  the  claims  of  the  residuary  legatees.  It  thus  appears 
that  the  will  has  been  fully  executed,  with  the  exception  of 
distributing  the  residuary  estate.  On  the  trial,  after  formal 
proof  with  respect  to  a  demand  by  plaintiff  for  the  balance  of 
the  residuary  estate  in  the  hands*  of  the  trustee,  and  with 
respect  to  the  incorporation  of  some  of  the  defendants,  and 
the  decrees  to  which  reference  has  been  made,  and  certain 
other  formal  proof  and  a  statement  of  the  claims  of  the  respec- 
tive parties  and  motions  for  judgment  on  the  pleadings,  the 
case  was  closed.  Therafter  the  court  made  a  decision  author- 
izing the  entry  of  the  interlocutory  judgment  from  which  this 
appeal  was  taken. 

By  the  18th  paragraph  of  the  will  the  testator  gave,  devised 
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and  bequeathed  all  the  rest^  residue  and  remainder  of  his 
estate,  both  real  and  personal,  to  his  executors  "  to  divide  and 
distribute  the  same  to  and  among  the  several  Churches  and  So- 
cieties hereinbefore  named;  share  and  share  alike."  In  the 
preceding  paragraphs  of  the  will  five  churches  and  five  societies 
bearing  the  same  name,  but  connected  with  different  churches, 
are  designated  as  churches  and  societies  respectively;  and  five 
other  institutions  are  named,  viz.,  said  Roman  Catholic  Orphan 
Asylum,  "  Sister  Eugenie,  for  the  benefit  of  the  Poor  School 
connected  with  "  a  church  to  which  a  specific  l^acy  was  given, 
^*  Mission  of  the  Immaculate  Virgin  in  Lafayette  Place  in  the 
City  of  Xew  York,"  '*  Little  Sisters  of  the  Poor  connected 
with  St.  Joseph's  Home"  in  Seventieth  street  in  the  city  of  New 
York,  and  "  St.  Francis  Hospital  in  Fifth  Street  in  the  City  of 
New  York."  By  "  St.  Francis  Hospital  in  Fifth  Street " 
undoubtedly  the  defendant  Sisters  of  the  Poor  of  St.  Francis 
which  conducted  the  hospital  was  meant.  (Johnston  v.  Hughes, 
187  N.  Y.  446.)  Only  eight  of  said  fifteen  churches,  societies 
and  institutions  claiming  to  be  residuary  legatees  have  ap- 
peared and  pleaded  and  only  four  have  been  shown  by  evidence 
or  conceded  to  have  been  incorporated  and  competent  to  take 
bequests  and  devises,  and  even  those  have  not  shown  that  they 
had  not  theretofore  taken  all  permitted  by  their  respective  char- 
ters or  other  laws. 

It  is  contended  in  behalf  of  the  plaintiff  that  four  of  these 
fifteeen,  namely,  the  Roman  Catholic  Orphan  Asylum,  Sisters 
of  the  Poor  of  St.  Francis,  Little  Sisters  of  the  Poor,  and  Mis- 
sion of  the  Immaculate  Virgin,  are  not  societies  within  the  pro- 
visions of  paragraph  18  of  the  will.  The  only  provisions 
expressly  relating  to  the  Roman  Catholic  Orphan  Asylum  in 
the  will  and  codicil  are  those  contained  in  the  3d  paragraph 
of  the  will  and  in  clause  2  of  the  codicil,  the  substance  of  which 
has  already  been  stated.  The  Roman  Catholic  Orphan  Asylum 
was  not  given  a  specific  legacy,  and  the  express  provisions  with 
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respect  to  it  are  not  directly  connected  with  the  provisions  with 
respect  to  churches  and  societies  designated  as  such ;  and  in  the 
2d  clause  of  the  codicil  the  testator  uses  the  words  "  churches 
and  societies  "  in  a  manner  which  it  is  claimed  indicates  that 
he  did  not  consider  that  he  had  designated  the  asylum  as  a 
church  or  society,  for  in  the  event  that  the  plaintiff  predeceased 
his  mother  the  testator  gave  $10,000  of  the  corpus  of  the  trust 
fund  for  the  benefit  of  the  mother  to  the  asylum  and  directed 
that  the  balance  be  divided  and  distributed  "  to  and  among  the 
churches  and  societies  in  my  said  Will  named,  share  and  share 
alike."  It  is  contended  that  if  he  classed  the  asylum  as  a 
society,  he  would  likely  have  here  inserted  the  word  other  before 
societies,  for  otherwise  he  would  be  giving  it  a  further  share 
in  the  remainder  of  that  fund.  These  arguments  are  not 
without  force;  but  the  asylum  and  the  three  other  institutions 
which  were  given  and  have  received  specific  legacies,  while 
neither  churches  nor  societies  in  the  strict  sense  of  the  word,  are 
in  a  broader  sense  societies  (see  25  Am.  &  Eng.  Ency.  of  Law 
[2d  ed.],  1130)  connected  with  a  particular  religious  denomi- 
nation in  which  the  testator  appears  to  have  been  deeply  inter- 
ested, and  if  he  did  not  intend  to  include  them  all  as  residuary 
legatees  it  is  reasonably  to  be  inferred  that  he  would  have  more 
clearlv  indicated  those  he  intended  should  take.  I  am  of 
opinion,  therefore,  that  they  are  included  as  residuary  legatees 
and  entiteld  to  take,  if  they  are  otherwise  competent  and 
entitled  to  take. 

It  has  been  assumed,  without  proof  or  concession,  that  some 
of  said  societies  and  institutions  were  not  incorporated.  The 
appellants  contend  that  unincorporated  societies  cannot  take, 
and  such  appears  to  be  the  law.  (Fralick  v.  Lyford,  107  App. ' 
Div.  543 ;  affd.,  187  X.  Y.  524 ;  Owens  v.  Missionary  Society  of 
M.  E.  Church,  14  id.  380 ;  Catt  v.  Catt,  118  App.  Div.  750. 
See,  also,  White  v.  Howard,  46  X.  Y.  144.)  If,  however,  an 
educational  or  other  charitable  use  is  specified  with  sufficient 
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definiteness;  it  may  be  that  the  said  bequest  to  Sister  Eugenie 
for  the  benefit  of  the  ^^  Poor  School,"  at  least,  with  respect  to 
which  there  has  been  no  appearance,  can  be  sustained  on  the 
theory  that  a  valid  lawful  trust  was  created  even  though  the 
**  Poor  School  "  was  not  incorporated  or  competent  to  take  (See 
Laws  of  1893,  ch.  701,  as  amd.  by  Laws  of  1901,  chap.  291 ; 
now  in  part  Pers.  Prop.  Law  [Consol.  Laws,  chap.  41;  Laws  of 
1909,  chap.  46],  §  12,  as  amd.  by  Laws  of  1909,  chap.  144; 
Manly  v.  Fiske,  139  App.  Div.  665;  affd.,  201  K".  Y.  546;  Ely 
V.  Ely,  163  App.  Div.  320,  339,  and  Matter  of  Miller,  149  id. 
113) ;  but  we  do  not  decide  the  question  now. 

The  decision  provides  that  the  residuary  estate  shall  be 
equally  divided  among  the  residuary  legateees  who  are  duly 
incorporated,  and  that  the  residuary  legatees  who  failed  to 
prove  their  incorporation  or  capacity  to  take  on  the  trial  of  the 
issues  at  Special  Term  may  do  so  on  the  accounting,  and  then 
proceeds  to  divide  the  residuary  estate  into  fifteenths  on  the 
theory  that  all  churches  and  societies  referred  to  in  the  residu- 
ary clause  are  entitled  to  thke;  and  the  interlocutory  judgment 
directs  that  the  residuary  estate  be  divided  among  the  fifteen 
churches,  societies  and  institutions  or  "  such  of  them  as  were 
incorjiorated  at  the  date  of  decedent's  death."  These  provi- 
sions of  the  decision  and  interlocutory  judgment  cannot  be  sus- 
tained. The  beneficiaries  competent  to  take  the  residuary  estate 
take  as  tenants  in  common  and  only  take  a  share  of  the  residuary 
estate  in  proportion  to  the  total  number  of  beneficiaries  desig- 
nated; and  where  a  beneficiary  designated  cannot  take,  the 
legacy  passes  as  intestate  property.  (Matter  of  Hoffman,  201 
X.  Y.  247,  255;  Booth  v.  Baptist  Church,  126  id.  215;  Matter 
of  Kimberley,  150  id.  90.)  In  Chamberlain  v.  Chamberlain 
(supra)  it  appears  by  the  reporter's  note  at  page  477  that  on  the 
settlement  of  the  decree  in  that  case  the  decision  was  so  modi- 
fied that  one  of  the  two  residuary  legatees  to  whom  the  resid- 
uary estate  was  given  in  equal  shares  was  permitted  to  take,  part 
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of  the  legacy  given  to  the  other  if  the  other  was  not  entitled  to 
take  it  all ;  but  if  such  was  the  decision,  it  must  be  deemed  to 
have  been  oven-uled  by  the  later  authorities  herein  cited.  I  am, 
therefore,  of  opinion  that  the  plaintiff  is  entitled  to  take  the 
share  of  any  beneficiary  not  competent  to  take,  or  not  entitled 
to  take,  and,  therefore,  the  interlocutory  judgment  should  be 
modified  accordingly. 

It  is  also  contended  by  appellants  that  the  court  should 
have  decided  which  of  the  beneficiaries  are  incorporated  and 
are  entitled  to  tiike,  instead  of  leaving  those  question  to  be 
determined  from  evidence  to  be  offered  on  the  accounting. 
Those  questions  do  not  affect  the  accounting.  They  merely  affect 
the  distribution.  Evidently  it  was  deemed  more  convenient  to 
make  the  proof  before  the  referee  on  the  accounting,  than  on 
the  trial;  and  we  think  it  was  competent  for  the  court  so  to 
direct  as  those  questions  are  not  involved  in  the  principal  issues 
or  in  the  relief  demanded  and  they  may  be  reserved  for  decision 
on  the  report  of  the  referee  without  prejudice  to  the  rights  of 
any  party.  (See  Code  Civ.  Pro.,  §  1015.)  The  residuary  leg- 
atees, however,  should  show  not  only  their  incorporation,  but 
that  it  is  competent  for  them  to  take  these  legacies.  (See 
Haxtun  v.  Corse,  2  Barb.  Ch.  521 ;  Fowler  Charitable  Uses,  81, 
97 ;  Marx  v.  McGlynn,  88  X.  Y.  376 ;  Betts  v.  Betts,  4  Abb. 
X.  C.  317.)  Those  defendants  who  have  appeared  and  answered 
are  permitted  to  appear  before  the  referee  and  prove  that  they 
are  entitled  to  a  share  in  the  estate ;  this  determination  being 
without  prejudice  to  an  application  by  ether  of  the  defend- 
ants in  default  to  open  the  default  and  interpose  an  answer  and 
present  their  proof  to  the  referee. 

The  plaintiff  appellant  further  contends  that  one-third  of  the 
estate  was  not  set  apart  for  the  use  of  his  mother,  and  that  she 
did  not  receive  the  income  of  one-third,  and  that  upon  her  death 
he  did  not  receive  the  one-third.  This  argument  appears  to  be 
made  on  the  erroneous  theory  that  the  will  required  one-third 


/ 


140     SURROGATES'  COURT  REPORTS. 

of  the  gross  estate  without  deduction  for  debts  to  be  set  apart 
for  the  use  of  plaintiff's  mother.  Manifestly  the  testator  in- 
tended that  only  one-third  of  his  net  estate  should  be  so  set 
apart ;  and  such  has  been  the  construction  of  the  will  from  the 
outset  by  decree  binding  upon  and  acquiesced  in  by  all  parties. 

The  plaintiff  also  contends  that  the  court  erred  in  holding 
that  the  testator  did  not  leave  more  than  one-half  of  the  prop- 
erty to  charitable  uses,  and  claims  that  an  accounting  is  essen- 
tial to  the  decision  of  that  question.  The  court  was  right  in 
holding  as  matter  of  law  that  the  estate  bequeathed  and  devised 
for  charitable  uses  was  not  in  excess  of  the  amount  authorized 
by  the  statute.  It  could  not  be  determined  until  the  happening 
of  the  contingencies  with  respect  to  the  two  trust  funds  how 
much  the  testator  had  devised  for  charitable  uses.  But  those 
events  having  transpired  without  increasing  the  amount  of 
bequests  otherwise  made  to  charitable  uses,  it  now  appears  that 
the  testator  only  devised  to  such  uses  the  $9,200  in  specific  lega- 
cies and  the  residuary  estate,  which,  by  the  first  decree,  was 
found  to  be  $17,710.14.  [These  two  amounts  aggreagte 
$26,910.14,  which  is  considerably  less  than  the  amount  which 
it  was  adjudged  by  the  original  decree  could  lawfully  be  given 
to  charitable  uses. 

The  plaintiff,  appellant,  allied,  in  effect,  that  the  residuary 
legacies  became  due  and  payable  within  one  year  from  the 
first  judicial  accounting,  which  was  on  the  27th  day  of  April, 
1891,  and  he  prayed  that  it  be  adjudged  that  the  Statute  of 
Limitations  of  either  six  or  ten  years  is  a  bar  to  any  right  of 
the  residuary  legatees  to  payment  of  the  legacies.  The  trustee 
did  not  presume  to  attempt  to  invoke  the  Statute  of  Limita- 
tions. Manifestly  the  plaintiff  cannot  invoke  it,  for  no  claim 
is  made  against  him  by  the  residuary  l^atees,  and,  moreover, 
he  could  not  come  into  a  court  of  equity  as  plaintiff  and  invoke 
it.  (Matter  of  Rogers,  153  X.  Y.  316 ;  Pratt  v.  R.  C.  Orphan 
Asylum,  20  App.  Div.  352 ;  affd.,  sub  nom.  Oonkling  v.  R.  C. 
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Orphan  Asylum,  166  N.  Y.  593;  House  v.  Carr,  185  id.  453; 
Code  Civ.  Proc.,  §  413.)  Furthermore,  there  is  no  merit  in 
or  precedent  for  this  claim,  and  it  is  predicated  on  erroneous 
premises.  It  is  manifest,  and  must  have  been  perfectly  well 
understood  by  all  parties  in  interest,  why  the  residuary  leg- 
acies were  not  directed  to  be  paid  by  the  original  decree, 
and  all  acquiesced  in  the  assumption  of  the  court  of  jurisdic- 
tion, in  view  of  the  provisions  of  the  act  of  1860,  to  direct 
the  executors  and  trustees  to  hold  the  residuary  estate  until 
the  happening  of  the  contingencies  with  respect  to  the  two 
trust  funds.  Regardless  of  whether  or  not  the  court  was 
authorized  to  make  the  decree,  neither  the  plaintiff  nor  the 
trustee  should  be  permitted  to  question  it  at  this  time,  nor  is  it 
affected  by  the  fact  that  the  plaintiff  was  then  an  infant.  He 
has  not  been  prejudiced,  for  on  no  theory  was  he  entitled  to 
any  part  of  the  fund  lawfully  bequeathed  or  devised  to  a  resid- 
uary legatee;  and  it  would  be  unconscionable  to  permit  him 
now  to  succeed  thereto  on  the  theory  that  such  residuary  lega- 
tees have  no  sooner  proceeded,  in  defiance  to  the  numerous 
decrees  of  the  Surrogate's  Court,  to  assert  their  rights  as  resid- 
uary legatees.  For  like  reason  the  trustee  as  executor  of  the 
widow  cannot  be  heard  to  assert  the  Statute  of  Limitations. 
By  a  process  of  reasoning,  which  it  is  difficult  to  follow,  it  is 
claimed  that  the  verv  decrees  which  forbid  the  distribution  of 
the  residuary  estate  until  the  happening  of  the  contingencies 
constitute  adjudications  that  the  residuary  legatees  are  not  enti- 
tled to  take.  It  seems  to  be  argued  that  since  the  will  created 
no  trust  with  respect  to  the  residuary  estate,  it  was  the  manda- 
tory duty  of  the  court  to  direct  its  distribuion,  and  that  hav- 
ing fail^  to  direct  its  distribution  to  the  residuary  legatees, 
the  decree  should  be  construed  as  directing  that  it  be  held  for 
the  benefit  of  the  next  of  kin  of  the  testator.  As  already 
observed,  the  intention  of  the  court  in  making  the  decrees 
requiring  that  the  residuary  estate  be  held  was  perfectly  clear 
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and  recognized  the  rights  of  the  residuary  legatees;  and  their 
rights  were  never  attempted  to  be  repudiated  by  the  executors 
or  trustees  and  are  not  now.  There  was  at  least  room  for  the 
contention  (hat  the  statute  of  1860  (now  Decedent  Estate  Law^ 
[Consol.  Laws,  chap.  13;  Laws  of  1909,  chap.  18],  §  17)  im- 
pliedly authorizes  the  withholding  of  the  distribution  of  an 
estate  where  necessary  to  determine  whether  the  amount 
devised  or  bequeathed  for  charitable  uss  is  in  excess  of  the 
amount  authorized,  and  on  that  theory  the  moneys  were  not 
ready  for  distribution  as  contemplated  by  the  provisions  of 
section  2743  of  the  Code  of  Civil  Procedure,  which  provides 
that  the  decree  must  direct  the  payment  and  distribution  where 
^'  any  part  of  the  estate  remains  and  is  ready  to  be  distributed." 
(Xow  Code  Civ.  Pro.,  §  2735,  as  amd.  by  Laws  of  1914,  chap. 
443.)  Tt  may  be  that  the  court  might  have  directed  the  dis- 
tribution of  the  residuary  estate  which  would  have  subjected 
the  asylum  to  all  risk  with  respect  to  the  statute  of  1860 ;  but 
it  is  unnecessary  to  decide  that  question,  for  whether  the  dis- 
tribution of  the  whole  or  any  part  of  the  residuary  estate  could 
have  been  obtained  or  compelled  before  the  happening  of  the 
contingency  to  which  reference  has  been  made  either  by  an 
application  to  the  Surrogate's  Court  or  an  appeal  from  the 
decree  of  the  surrogate  or  by  action  in  the  Supreme  Court, 
need  not  now  be  considered,  for,  as  held  by  the  trial  court,  the 
rights  of  the  residuary  legatees  w^re  preserved  by  the  decree. 

It  follows,  therefore,  that  the  decision  and  interlocutory 
judgment  should  be  modified  in  accordance  with  the  views 
herein  expressed  so  that  the  residuary  legatees  who  are  found 
to  be  competent  to  take  and  may  take  without  exceeding  the 
limitations  prescribed  by  the  Legislature  on  their  powers  so  to 
do,  shall  each  take  one-fifteenth  of  the  residuary  estate,  and  in 
case  a  residuary  l^atee  was  not  competent  to  take  or  could 
not  take,  the  plaintiff  shall  take  the  one-fifteenth  intended  for 
such  residuary  legatee,  and  leaving  all  questions  with  respect 
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to  the  competency  and  right  of  the  residuary  legatees  to  take 
And  with  respect  to  the  validity  of  any  residuary  legacy  on  the 
theory  of  its  being  in  trust  for  a  sufficiently  definite  charitable 
use,  if  not  to  a  corporation  authorized  to  take,  to  be  decided 
on  the  coming  in  of  the  referee's  report,  and  as  so  modified 
aflGirmed,  without  costs. 

IxGRAHAM,  p.  J.,  McLaughlin,  Dowlixg  and  Hotchkiss, 
J'J.,  concurred. 

Judgment  modified  as  directed  in  opinion  and  as  modified 
affirmed,  without  costs.     Order  to  be  settled  on  notice. 


Hattie  G.  Frankel,  Appellant,  v.  The  Farmers'  Loan  and 
Trust  Company  and  Hattie  G.  Frankel,  as  Executors  of 
and  Trustees  under  the  Last  Will  and  Testament  of  Simon 
Frankel^  Deceased,  and  Others,  Respondents,  Impleaded 
with  Charlotte  Rosenbaum,  Appellant. 

{Supreme  Court,  Appellate  Division,  First  Department ^  July  9,  1916.) 

Will — ^Trust — Income  from   lbaseholo — Distribution  of  proceeds  of 
sale  of  leasehold. 

Immediately  after  a  decision  by  the  Court  of  Appeals  holding  that  the 
rule  by  which  testatmentary  trustees  are  required  to  exercise  a  power  of 
sale  and  to  convert  wasting  securities  was  not  applicable  to  the-  will  of 
the  testator,  and  that  the  executors  and  trustees  were  neither  required  to 
sell  a  certain  leasehold  owned-  by  the  testator,  nor  to  make  any  deduc- 
tions from  the  rentals  to  accumulate  a  fund  to  make  good  the  capital 
invested  in  the  leasehold  at  the  expiration  thereof  for  the  benefit  of  the 
remaindermen,  and  that  the  life  tenant?,  the  testator's  widow  and  daugh- 
ter, were  respectively  entitled  for  their  respective  lives  to  receive  the 
entire  net  rentals  from  the  leasehold  for  the  balance  of  the  term  of  the 
lease,  the  leasehold  was  sold  by  trustees  under  a  discretionaiy  power  with 
the  consent  of  the  widow.  The  provisions  of  the  will  manifested  a  clear 
intent  on  the  part  of  the  testator  that  his  widow  and  daughter  should 
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enjoy  the  residuary  estate  held  in  trust,  including  the  leasehold,  to  the 
fullest  extent. 

In  an  action  by  the  widow,  held,  that  the  power  of  sale  could  be  exer- 
cised only  for  the  benefit  of  the  life  tenants,  and  that  the  proceeds  of  the 
sale  should  be  deemed  to  be  held  in  the  place  of  the  leasehold ; 

That  the  life  tenants  should  receive  no  more  than  they  would,  have 
received  if  the  leasehold  had  not  been  sold,  and  that  at  most  only  the 
rental  should  be  paid,  first  from  the  income  and  tnen  from  the  principal, 
and  that  after  the  expiration  of  the  term  of  the  leasehold  if  either  life 
tenant  be  living,  she  should  be  confined  to  the  income  of  the  remaining 
proceeds  of  the  sale. 

Separate  appeals  by  the  plaintiff,  Hattie  G.  Frankel,  and 
the  defendant,  Charlotte  Rosenbaum,  from  a  judgment  of  the 
Supreme  Court  in  favor  of  certain  of  the  defendants,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
18th  day  of  August,  1914,  upon  a  decision  of  the  court  after 
a  trial  at  the  New  York  Special  Term. 

Moses  J.  Stroock  (E.  F.  Spitz  with  him  on  the  brief),  for 
the  plaintiff,  appellant. 

Mark  G.  Holstein,  giiardian  ad  litem,  for  the  appellant 
Charlotte  Eosenbaum. 

Frederick  Geller,  for  the  respondent  Farmers'  Loan  and 
Trust  Company. 

Lafghlin,  J. — The  plaintiff  is  the  widow  of  Simon  Frankel, 
who  died  on  the  17th  day  of  May,  1911,  leaving  a  last  will  and 
testament  in  and  by  which  he  appointed  his  widow  and  the 
Farmers'  Loan  and  Trust  Company  executors  and  trustees. 
The  testator  owned,  among  other  property,  a  leasehold  of  the 
premises  No.  420  Fifth  avenue,  borough  of  Manhattan,  New 
York,  which  expires  on  the  Isrt  day  of  May,  1920.  The  execu- 
tors and  trustees  on  the  3d  day  of  November,  1913,  sold  the 
unexpired  term  of  this  leasehold  for  $100,000.     In  a  former 
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action  brought  by  the  plaintiff  individually  and  as  executrix  and 
trustee  against  the  Farmers'  Loan  and  Trust  Company  and 
others  for  the  construction  of  the  will,  it  was  decided,  among 
other  things,  that  the  rule  by  which  trustees  are  required  to 
exercise  the  power  of  sale  and  to  convert  wasting  securities  was 
not  applicable  to  the  construction  of  the  will  of  the  testator, 
and  that  the  executors  and  trustees  were  neither  required  to 
sell  this  and  other  leaseholds  owned  by  the  testator,  nor  to 
make  any  deduction  from  the  rentals  to  accumulate  a  fund 
to  make  good  the  capital  invested  in  the  leaseholds  at  the 
expiration  thereof  for  the  benefit  of  the  remaindermen,  and 
that  the  appellants  were  respectively  entitled  in  succession  for 
their  respective  lives  to  receive  the  entire  net  rentals  received 
from  the  leasholds  for  the  balance  of  the  terms  of  said  lease- 
holds.  (Frankel  v.  Farmers'  Loan  &  Trust  Company,  152 
App.  Div.  58;  affd.  on  opinion  below,  209  N.  Y.  553.) 

Immediately  after  the  decision  of  the  Court  of  Appeals  in 
the  former  action  this  leasehold  was  sold,  and  the  trust  com- 
pany which  holds  the  fund  insisted  that  the  life  tenant  was 
entitled  only  to  the  net  income  on  the  proceeds  of  the  sale. 
The  plaintiff  thereupon  brought  this  action  to  have  it  adjudi- 
cated, in  effect,  that  the  proceeds  of  the  sale  of  the  leasehold 
stand  in  place  of  the  leasehold,  and  that  the  life  tenants  are 
entitled  to  the  same  semi-annual  income  therefrom  as  had  been 
received  prior  to  the  sale,  either  until  the  entire  fund  is 
exhausted  or,  at  least,  until  the  termination  of  the  period  for 
which  the  leasehold  ran. 

It  is  contended  by  the  appellants  that  the  former  decision, 
which  expressly  adjudicated  that  they  were  entitled  to  the  net 
rentals  from  the  leasehold  for  the  balance  of  the  term,  is  res 
adjudicata  that  they  are  entitled  to  the  same  income  from  the 
proceeds  of  the  sale.  It  is  not  contended  that  the  former 
decision  constitutes  an  adjudication  that  the  executors  and 
trustees  could  not  exercise  the  discretionary  power  of  sale  con- 
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ferred  upon  them  by  the  10th  clause  of  the  will  with  respect  to 
changing  investments  of  the  residuary  estate ;  but  it  is  con- 
tended by  appellants  that  when  that  power  was  exercised  it  was 
subject  to  their  rights  as  adjudicated  by  the  former  decision. 
It  is  not  contended,  and  in  view  of  the  former  decision  could 
not  well  be  claimed,  that  the  executors  and  trustees  were  re- 
quired to  sell  the  leasehold,  for  it  was  expressly  adjudicated 
that  they  were  not  so  required ;  but  it  is  contended  on  the  part 
of  the  trust  company  that  inasmuch  as  the  leasehold  had  not 
been  sold  when  the  former  decision  was  made,  it  should  not  be 
deemed  an  adjudication  with  respect  to  the  rights  of  the  appel- 
lants in  and  to  the  proceeds  of  the  sale  of  the  leasehold  in  the 
event  of  such  sale  in  the  exercise  of  the  discretionary  power 
conferred  by  the  will  upon  the  executors  and  trustees.  Tech- 
nically, I  think  the  trust  company  is  right  in  its  contention 
that  the  pleadings  in  the  former  action  did  not  present  that 
question  for  decision.  It  is  evident,  however,  from  the  opinion 
of  this  court  on  the  appeal  in  the  former  action  that  the  ques- 
tion was  deemed  presented,  and  that  in  the  opinion  of  the  court 
the  power  of  sale  if  exercised  at  all  with  respect  to  the  lease- 
holds could  be  exercised  only  for  the  benefit  of  the  appellants 
and  not  for  the  benefit  of  the  remaindermen.  It  is  stated  in 
the  opinion  of  the  court  written  by  Mr.  Justice  Scott  that  one 
of  the  questions  presented  for  decision  was  "  whether  the 
plaintiff,  and  her  daughter  after  her  decease,  are  entitled  to 
insist  that  the  leaseholds  be  retained  as  a  part  of  the  trust 
estate,  and  that  they  in  turn  receive  the  net  income  there- 
from." The  material  provisions  of  the  will  are  stated  in  the 
former  opinion  of  this  court,  and  it  appears  therefrom  that  the 
testator  conferred  upon  his  widow  authority  to  require  the 
executors  and  trustees  to  pay  over  any  part  or  all  of  the  resid- 
uary estate  to  his  daughter,  which  clearly  shows  that  the  pro- 
visions by  which  he  disposed  of  any  remainder  that  might  be 
left  were  secondary  considerations  to  his  primary  interest  in  his 
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widow  and  daughter.     Our  opinion  in  the  former  action  shows 

that  we  construed  the  will  as  manifesting  a  clear  intent  on 

the  part  of  the  testator  that  his  widow  and  daughter  should 

^^joy  the  residuary  estate  to  the  fullest  extent,  and  although 

the  will  did  not  in  express  terms  provide  that  they  should  have 

the  net  income  from  the  leasehold,  we  decided  the  case  upon 

the  theory  that  the  rule  applicable  to  bequests  of  the  income  of 

specific  securities  was  applicable.     That  rule  is  well  stated  in 

I^rd  V.  Godfrey  (4  Madd.  455),  wherein  it  was  held  that  with 

^^pect  to  such   bequests  a  discretionary  power  to  executors 

^d  trustees  to  sell  securities  is  deemed  to  have  been  conferred 

^^  furtherance  and  not  in  derogation  of  the  rights  of  the  life 

^©naut.     In  that  case  Sir  John  Leach,  vice-chancellor,  said: 

It  would,  I  think,  be  too  much  to  intend  that  the  Testator 

^eant  to  authorize  the  Trustees  at  their  pleasure,  to  diminish 

^Ae  Gift  he  had  before  made  to  his  Wife.     Such  a  Power  is 

given  to  Trustees  with  a  view  to  the  Security  of  the  Property, 

^^d  not  with  a  view  to  vary  or  affect  the  relative  Rights  of  the 

.  ^      triie  former  action  the  trust  company  requested  conclu- 
^^oiL^     of   law    to   the   effect   that   the    leaseholds    "  were   not 
oeqi2e,a. trilled  or  devised  in  specie"  to  the  trustees  named  in  the 
^^h  a-3:xc3  that  they  were  invested  with  discretionary  power  to 
^l^'^:a:^ci.     These  requests  were  refused.     The  points  filed  by 
^  frx-j.^-^  company  in  this  court  and  in  the  Court  of  Appeals  in 
^-c^trion  show  that  it  understood   the  decision  as  holding 
tJix^i^    executors  and  trustees  were  without  power  to  sell  the 
leasett  <z^  1  ^g^     This  leasehold  could  not  have  been  sold  without 
the  c^>=i^^ent  of  the  plaintiff  as  executor  and  trustee,  and  it  is 
mw^vt-^^t;  that  in  joining  in  the  sale  she  understood  that  she 
^Ti^  Lie^-j-»    daughter  were  protected  by  the  former  decision,  and 
tlnat  tti^^j,  relative  rights  would  remain  unaffected  by  the  sale. 
T;be  '^"^^maindermen  did  not  oppose  her  contentions  in  the  for- 
mer ^o-trxon,  nor  have  they  opposed  them  in  this  action     If  the 
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decision  from  which  the  appeal  is  taken,  which  sustains  tho 
contention  of  the  trust  company,  were  sustained,  it  would  work 
a  great  injustice  to  the  appellants,  but  it  would  still  be  within 
the  power  of  the  plaintiff  to  prevent  the  trust  company  from 
carrying  into  effect  its  purpose  of  holding  the  proceeds  of  the 
sale  of  the  leasehold  for  the  remaindermen,  by  directing  that  all 
of  the  estate  be  delivered  to  her  daughter,  or  by  requiring  that 
such  proceeds  be  delivered  to  her  as  the  will  authorized  her  to 
take  $100,000  of  the  principal  if  she  so  elected;  but,  as  we  con- 
strued the  will  before  and  as  we  construe  it  now,  it  is  unneces- 
sary for  her  to  resort  to  those  remedies.  We  hold  that  the 
power  of  sale  could  be  exercised  only  for  the  benefit  of  the 
appellants,  and  that  tHe  proceeds  of  the  sale  should  be  deemed 
to  be  held  in  the  place  and  stead  of  the  leasehold. 

The  trust  company  contends  that  in  any  event  the  appel- 
lants should  receive  no  more  than  they  would  have  received  if 
the  leasehold  had  not  been  sold,  and  that  at  most  only  the 
rental  of  $13,000  should  be  paid  semi-annually,  first  from  the 
income  of  the  $100,000,  and  then  from  principal,  and  that  after 
the  expiration  of  the  term  of  the  leasehold,  if  either  appellant 
shall  be  living,  she  should  be  confined  to  the  income  of  the 
remaining  proceeds  of  the  sale  of  the  leasehold.  We  agree  with 
that  contention. 

These  views  require  the  reversal  of  conclusions  of  law  num- 
bered first,  second,  third,  fourth,  sixth  and  seventh,  and  of  the 
judgment,  except  with  respect  to  costs,  and  appropriate  con- 
clusions of  law  and  judgment  for  appellants,  together  with 
costs  of  the  appeal  to  appellants  payable  out  of  the  estate. 

Ingraham^  p.  J.,  McLaughlin,  Dowlinq  and  Hotchkiss, 
JJ.,  concurred. 

Judgment  reversed,  except  as  to  costs,  and  judgment  directed 
for  appellants  as  stated  in  opinion,  with  costs  to  appellants 
payable  out  of  the  estate.     Order  to  be  settled  on  notice. 
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In  the  Matter  of  the  Final  Judicial  Settlement  of  the  Account 
of  Elizabeth  K.  Bakeb^  as  Sole  Executrix,  etc.,  of  Fannie 
M.  Eldbedoe^  Deceased. 

Elizabeth  K.  Bakeb,  Individually  and  as  Executrix,  etc., 
Appellant ;  William  Cole,  Respondent. 

{Supreme  Court,  Appellate  Division,  Third  Department,  July  I,  1915.) 

Will — Consteuction.* 

A  testatrix  in  one  paragraph  of  her  wiU  gave  to  each  of  the  eurviving 
sons  (Frank  and  William)  of  her  brother  $1,000,  to  be  paid  from  h«r 
personal  estate  or  from  rentals  of  her  real  estate,  and  in  said  paragraph 
directs  how  the  legacy  to  Frank  is  to  be  paid.  In  the  next  paragraph  of 
her  will  she  gave  $1,000  in  trust  for  the  support  and  maintenance  of 
WUliam.    Provisions  of  the  will  construed,  and 

Held,  that  the  testatrix  intended  that  the  legacy  given  to  William  by 
the  first  paragraph  should  be  held  in  trust  for  him  under  the  next  para- 
graph, and  that  he  should  not  receive  $1,000  and  an  additional  $1,000 
in  trust  under  the  second  paragraph. 

Appeal  by  Elizabeth  K.  Baker,  individually  and  a&  execu- 
trix, etc.,  from  part  of  a  decree  of  the  Surrogate's  Court  of 
Chenango  county,  entered,  in  said  Surrogate's  Court  on  the  23d 
day  of  December,  1914. 

Eugene  Clinton,  for  the  appellant. 

David  F.  Lee,  for  the  respondent. 

Kellogo,  J. — The  decree  establishes  that  under  the  will  of 
Fannie  M.  Eldredge  her  nephew,  William  Cole,  is  entitled  to  a 
l^acy  of  $1,000  absolutely  under  the  9th  paragraph,  payable  to 
him  September  10,  1914,  and  $1,000  which  is  to  be  held  in  trust 
under  the  10th  paragraph  with  the  appellant  Elizabeth  King 
Baker  for  his  benefit.     The  proper  construction  of  the  will  in 


•  See  note  Vol.  13,  p.  646. 
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that  respect  is  the  only  question  for  consideration.  We  quote 
the  9th  and  10th  paragraphs: 

*^  Ninth.  To  each  of  the  surviving  sons  of  my  brother  Richard 
and  his  wife  Mary  Cunningham,  that  is  Frank  Cole  and  Wil- 
liam Cole,  of  Norwich,  N.  Y.,  if  each  of  them  survive  me,  I 
give  and  bequeath  the  sum  of  one  thousand  dollars,  to  be  paid 
out  by  (sic)  my  personal  estate,  and  if  there  be  no  personal 
estate  sufficient  for  the  payment  thereof  then  I  charge  such 
sum  as  may  be  sufficient  upon  the  rentals  of  my  store  proper- 
ties hereinafter  devised.  I  direct  such  sums  to  be  paid  as  fol- 
lows :  To  Frank  Cole  one-half  or  five  hundred  dollars  to  be  paid 
without  interest  five  years  from  the  date  of  my  death,  and  the 
remaining  one-half  ($500)  to  be  paid  ten  years  from  the  date  of 
my  death  without  interest.  In  case,  at  the  time  of  my  death, 
the  said  Frank  Cole  shall  have  died  leaving  his  daughter  Mary 
Cole  Curnalia  surviving,  then  I  will  the  said  daughter  to  have 
her  father's  share  under  the  same  conditions,  and  if  neither  be 
living,  then  such  gift  is  to  lapse  and  become  a  part  of  my 
residuary  estate. 

''  Tenth,  I  give  and  bequeath  to  Elizabeth  King  Baker  the 
sum  of  one  thousand  dollars,  in  trust,  for  the  purposes  herein- 
after stated,  viz:  To  invest  and  reinvest  and  keep  the  same 
invested  as  she  may  deem  best,  and  to  pay  and  use  such  part 
and  parts  of  said  net  income,  and  such  part  and  parts  of 
the  principal,  except  as  hereinafter  stated,  as  she  may  deem 
best,  not  exceeding  one  hundred  dollars  in  any  one  year,  for 
the  support  and  maintenance  of  William  R.  Cole  of  !fforwich, 
X.  Y.,  during  his  natural  life.  Providing,  however,  that  no 
part  of  the  income  or  principal  shall  be  used  for  the  payment 
of  any  debt  or  liability  of  the  said  William  R.  Cole.  And  no 
part  of  the  said  income  or  principal  shall  be  subject  to  any 
legal  process  for  the  collection  of  any  debt  or  liability  of  the 
said  William  R.  Cole.  The  said  trustee  may  furnish  and  pro- 
vide for  the  support,  care  and  maintenance  of  the  said  William 
R.  Cole  in  such  manner  and  form  as  she  may  deem  best,  sub- 
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ject  to  the  limitation  hereinbefore  mentioned.  I  hereby  will 
and  direct,  that  said  trustee  retain  two  hundred  dollars  of  the 
principal  of  said  trust  fund,  the  same,  or  so  much  thereof  as 
may  be  necessary,  to  be  used  by  said  trustee  for  the  burial 
expense  of  the  said  William  R.  Cole. 

"  I  further  will  and  direct  that  whatever  remains  of  the  said 
one  thousand  dollars,  if  any,  at  the  termination  of  the  said 
trust,  be  paid  by  said  trustee  to  said  Mary  Cole  Curnalia  under 
the  same  conditions  as  that  which  is  bequeathed  to  her  father." 

Xo  reason  is  suggested  why  the  aunt  should  give  to  Wil- 
liam $2,000  and  to  his  brother  Frank  but  $1,000.  William  was 
an  intemperate  man,  and  apparently  it  was  not  safe  to  permit 
him  to  have  the  expenditure  of  any  considerable  sum  of  money. 
The  testatrix  evidently  felt  that  a  direct  legacy  to  Frank  would 
be  properly  used  by  him.  The  9th  paragraph,  after  giving  to 
each  of  her  nephews  $1,000,  directs  such  sums  to  be  paid  as 
follows:  Frank  is  to  receive  $600  without  interest  five  years 
from  her  death  and  the  remaining  half  in  ten  years.  While 
the  9th  paragraph  purports  to  direct  how  both  the  legacies  are  to 
be  paid,  it  directs  only  as  to  the  payments  to  Frank,  and  we 
naturally  look  to  the  remainder  of  the  will  to  find  a  direction 
as  to  when  and  how  the  l^acy  to  William  is  to  be  paid.  If 
the  matter  contained  in  the  IQth  paragraph  had  been  inserted 
in  the  9th  without  being  made  a  separate  paragraph,  it  would 
seem  clear  that  the  money  to  be  paid  to  Elizabeth  King  Baker 
in  trust  for  William  was  a  direction  of  the  manner  in  which 
the  $1,000  was  to  be  paid  to  him.  But  it  is  easy  to  disregard 
the  division  of  the  will  into  paragraphs  and  to  ascertain  from 
the  language  used  and  the  situation  of  the  parties  the  testatrix's 
intent. 

By  the  10th  paragraph  $1,000  is  given  to  Elizabeth  King 
Baker  in  trust  for  William,  and  she  may  spend  not  to  exceed 
$100  a  year  from  the  principal  and  interest  for  his  mainte- 
nance or  may  give  it  to  him  for  that  purpose  during  his  lifetime. 
The  testatrix  was  solicitous  that  no  part  of  it  should  go  to  pay 
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his  debtS;  and  the  trustee  is  given  the  power  to  disburse  the 
monejs  herself  for  his  support  and  is  to  retain  $200  of  the  prin- 
cipal for  his  burial.  Upon  William's  death  the  balance  of  the 
fund  not  used  is  intended  for  th6  daughter  of  Frank. 

The  will  discloses  that  testatrix  felt  it  would  not  benefit 
William  to  give  him  money  outright;  that  it  would  either  go 
to  his  creditors  or  would  be  wasted  by  him.  It  is,  therefore, 
improbable  that  she  would  give  $1,000  outright  and  also  the 
benefits  of  the  trust  fund,  giving  to  him  twice  the  amount  given 
to  his  more  worthy  brother.  The  9th  paragraph  shows  that 
she  intended  to  make  specific  provisions  as  to  how  the  legacy 
to  William  should  be  paid,  and  the  10  th  paragraph  contains  the 
only  direction  in  the  will  as  to  such  payments.  We  conclude, 
therefore,  that  the  10th  paragraph  of  the  will  is  a  direction  as 
to  the  manner  in  which  the  $1,000,  intended  for  the  benefit  of 
William,  in  the  9  th  paragraph  shall  be  paid  and  that  the  will 
provides  but  $1,000  for  his  benefit. 

The  part  of  the  decree,  therefore,  which  adjudges  that  the 
$1,000  given  to  William  by  the  9th  paragraph  of  the  will  was 
due  and  payable  within  one  year  from  the  date  of  the  probate 
of  the  will  is  reversed  and  the  decree  is  modified  so  as  to  pro- 
vide that  the  $1,000  given  to  William  Cole  in  the  9th  para- 
graph of  the  will  is  payable  to  Elizabeth  King  Baker  in  trust 
under  the  10th  paragraph  of  the  will,  and  that  but  $1,000  is 
given  for  the  benefit  of  William  Cole,  and  as  so  modified  said 
decree  is  affirmed,  with  costs  to  the  appellant  to  be  paid  from  the 
estate. 

All  concurred. 

Decree  reversed  in  part  and  modified  in  part  as  per  opinion. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Proceedings  of  E,  Matilda  Ziegler  and  Others,  as  Execu- 
tors of  and  Trustees  under  the  Last  Will  and  Testament  of 
William  Zieglee,  Deceased. 

In  the  Matter  of  the  Application  of  W^illiam  Ziegler^  Je.,  for 
the  Judicial  Settlement  of  the  Accounts  of  E.  Matilda 
ZiEGLEB  and  Others,  Trustees  under  the  Last  Will  and  Tes- 
tament of  W^iLLiAM  ZiE^LEB^  Dcceascd. 

William  Zieglee,  Je.,  Appellant;  E.  Matilda  Zieglee  and 
Others,  as  Executors  and  Trustees,  etc.,  and  Others, 
Respondents. 

(Supreme  Court,  Appellate  Division,  First  Department,  July  9,  1915.) 
Executors    and    aoministbatobs — ^When    decree    in    prooeedino    fob 

ACCOUNTINO  not  res  ADJUDICATA  in  subsequent  PBOCEEDINO — EXEGUTOBS 
AUTHOBIZED  TO  ACT  AS  TRUSTEES — ^WhEN  NOT  ENTITLED  TO  DOX7BIA  COM- 
MISSIONS*— Commissions  upon  payments  made  subseqxtent  to  death 
or  executob. 

A  decree  of  the  Surrogate's  Court  in  a  proceeding  for  an  accounting 
dividing  an  estate  and  permitting  the  executors  to  continue  to  deal  with 
the  real  estate  as  executors,  and  with  the  personal  estate  as  trustees,  is 
not  res  adjudioata  in  a  subsequent  proceeding  for  an  acocunting,  so  a» 
to  I'ntitle  the  executors  to  commissions  in  both  capacities. 

Authority  for  such  a  division  of  an  estate  and  for  the  right  to  receive 
commissions  both  as  executors  and  trustees  must  be  found,  if  It  exists, 
in  the  will  itself. 

Executors  in  order  to  be  entitled  to  double  commissions  must  be  able 
to  differentiate  between  their  duties  in  respect  to  the  real  property,  and 
in  respect  to  the  personal  property  of  the  estate,  and  must  furthr  show 
that  they  are  required  as  executors,  first  to  conserve  the  entire  estate 
that  they  may  set  aside  the  personal  property  in  one  fund  for  the 
purposes  of  an  expressed  trust  established  by  the  will,  and  the  adminis- 
tration of  that  trust  must  be  separate  and  severable  in  both  act  and 
time  from  their  administration  of  the  estate  as  executors,  and  they  must 
further  show  that  they  are  directed  in  both  of  the  above  particulars  dis- 
tinctly, definitely  and  expressly,  or  by  fair  intendment  by  the  will  under 
which  they  assume  to  act. 


*  See  notes  Vols.  5,  p.  203;  14,  p.  414. 
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Provisions  of  the  will  examined,  and  held,  that  the  executors  there- 
under, who  were  also  desrignated  as  trustees,  are  not  entitled  to  com- 
missions in  both  capacities. 

Upon  the  death  of  one  of  the  three  executors  or  trustees,  the  assets 
of  the  estate  which  they  represent  vest  in  the  survivors. 

Where  one  of  th€  executors  and  trustees  under  a  will  died  after  a 
decision  of  the  Surrogate's  Court  settling  their  accounts,  but  before  it 
was  signed,  his  estate  is  not  entitled  to  commissions  upon  payments 
directed  to  be  made  and  actually  made  subsequent  to  his  death. 

Appeal  by  William  Ziegler,  Jr.,  from  part  of  a  decree  of  the 
Surrogate's  Court  of  the  county  of  New  York,  entered  in  the 
office  of  said  Surrogate's  Court  on  the  1st  day  of  May,  1914, 
Settling  the  accounts  of  the  executors  of  and  trustees  under  the 
last  will  and  testament  of  William  Ziegler,  deceased. 

John  M.  Bowers  of  counsel  (Joseph  R.  Swan  with  him  on 
the  brief).  Swan,  Moore  &  Danforth,  attorneys,  for  the 
appellant. 

Robert  Leslie  Moffett,  for  the  respondents  E.  Matilda  Ziegler 
and  William  S.  Champ,  surviving  executors,  etc. 

George  V.  Brower,  for  the  respondent  Kings  County  Trust 
Company,  as  executor,  etc. 

Clarke^  J. — William  Ziegler  died  on  the  24th  of  May,  1905, 
leaving  a  last  will  and  testament  made  on  the  31st  of  March, 
1905,  which  was  duly  probated.  He  left  annuities  to  six  rela- 
tives of  $2,400  each.  He  gave  to  his  wife  his  city  house  and 
stable  and  his  country  home  at  Noroton  with  all  household 
effects,  etc.,  for  her  life  and  $50,000  annually,  and  directed  the 
executors  to  pay  her  necessary  household  expenses  and  also  to 
pay  all  the  repairs,  taxes,  assessments  and  expenses  of  said 
houses,  grounds  and  stable  in  lieu  of  dower. 

His  will  provided  further  that  "  All  the  rest  and  residue  of 


MATTER  OF  ZIEGLER.  155 

my  estate,  I  give,  devise  and  bequeath  to  my  son,  William, 
after  and  subject  to  the  following  provisions : 

"  6.  I  appoint  ray  said  wife,  William  S.  Champ,  William  J. 
Gaynor,  and  also  my  said  son  at  the  age  of  Twenty-one  years, 
my  executors  under  this  will.  They  shall  take,  care  for  and 
invest  my  estate  in  safe  securities,  collect  all  the  rents  and 
incomes,  pay  out  of  the  same  all  necessary  charges  and  ex- 
penses, and  all  annuities  or  sums  given  by  this  will,  and  also 
for  the  support  and  education  of  my  son  William  what  may 
be  necessary.  The  balance  of  income  they  shall  invest  in  safe 
securities  and  keep  with  the  corpus  of  my  estate  until  my  said 
son  comes  twenty-one  years  of  age.  After  he  comes  of  age  he 
shall  receive  the  entire  net  income.  When  he  comes  twenty- 
five  years  of  age  they  shall  turn  over  to  him  one-quarter  of 
the  said  corpus.  They  shall  turn  over  to  him  another  quarter 
thereof  at  the  age  of  thirty,  another  at  the  age  of  thirty-five, 
and  the  last  quarter  at  the  age  of  forty.  If  he  should  die 
before  me  without  lawful  issue,  or  before  he  gets  the  said 
corpus,  then  the  corpus,  or  the  part  of  it  he  has  not  received, 
to  go  to  my  brothers  and  sisters  and  their  heirs. 

^*  7.  I  authorize  niy  executors  to  leave  my  estate  invested  in 
the  properties,  stocks,  bonds  and  mortgages,  etc.,  in  which  I 
may  leave  it. 

"  8.  I  authorize  my  executors  or  those  of  them  who  serve, 
their  survivors  or  survivor,  upon  the  consent  of  my  said  wife 
during  her  life,  and  also  of  my  said  son  after  he  comes  of  age, 
to  sell,  to  sell  (sic)  and  convey  any  property,  I  leave,  real  or 
personal.'' 

The  appellant  is  William  Ziegler,  Jr.  On  his  coming  of  age 
July  21,  1912,  claiming  the  net  income  of  the  estate  which 
had  accumulated  during  his  minority,  he  brought  a  proceed- 
ing primarily  to  secure  an  accounting  of  the  income  received 
and  disbursed  during  that  period  and  payment  over  to  him  of 
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the  net  income  so  shown  to  be  in  the  hands  of  the  accounting 
parties. 

A  proceeding  by  the  accounting  parties  was  brought  for 
the  settlement  of  their  accounts  for  the  period  from  iS'ovember 
30,  1911,  to  November  30,  1912.  They  declared  themselves  as 
holding  and  managing  the  real  property  of  the  estate  as  execu- 
tors and  the  personal  property  as  trustees,  and  they  proposed 
for  settlement  their  account  as  executors  in  respect  to  real 
estate  and  their  account  as  trustees  in  respect  to  personal  estate. 
They  also,  as  trustees,  presented  for  settlement  an  account  of 
income  received  and  disbursed  during  the  minority  of  William 
Ziegler. 

These  proceedings  were  consolidated  and  came  on  for  hear- 
ing in  April,  1912,  and  on  July  23, 1913,  the  surrogate  rendered 
his  decision  and  a  decree  in  conformity  therewith  was  offered 
for  signing  and  entry  in  August  of  1913,  but  was  not  signed 
when  in  September,  1913,  one  of  the  accounting  parties^  Wil- 
liam J.  Gaynor,  died.  These  proceedings  were  revived  and 
continued,  the  Kings  County  Trust  Company,  executor  under 
Mr.  Gaynor's  will,  being  brought  in  as  a  party^  A  new  decree 
was  then  proposed,  which  decree  was  signed  May  1,  1914,  and 
entered  May,  2,  1914.  By  that  decree  the  account  of  the 
accounting  parties  as  executors  in  respect  to  the  real  estate 
was  settled  and  the  survivors  were  directed  to  pay  over  to 
themselves  as  trustees  the  balance  of  proceeds  from  sale  of 
real  estate  which  were  so  found  to  be  in  their  hands  _as  execu- 
tors, less  one-half  commissions  awarded  to  each  of  the  sur- 
viving executors  and  to  the  Gaynor  estate  for  receiveing  those 
proceeds,  and  one-half  commissions  awarded  to  each  of  the 
survivors,  and  to  the  Gaynor  estate,  for  payment  of  such  pro- 
ceeds by  the  survivors  to  themselves  as  trustees. 

The  decree  further  directed  that,  as  trustees,  each  of  the 
surviving  parties  and  the  Gaynor  estate  should  receive  one- 
half  commission  for  the  receipts  of  proceeds  from  sales  of  real 


MATTER  OF  ZIEGLER.  157 

property  from  themselves  as  executors  as  directed  by  the  decree 
upon  the  prior  accounting  to  November  30,  1911. 

The  decree  also  settled  their  account  as  trustees  in  respect  to 
personal  estate  and  their  account  in  respect  to  the  income  re- 
ceived during  the  minority  of  William  Ziegler,  Jr.,  and  di- 
rected payment  by  the  surviving  trustees  to  William  Ziegler, 
Jr.,  of  the  accumulated  net  income  so  shown  to  be  in  the  hands 
of  the  survivors,  less  one-half  commissions  av^arded  to  each  of 
the  surviving  trustees  and  to  the  Gaynor  estate  upon  such  pay- 
ment. 

The  appellant  claims  that  the  accounting  parties  were  not 
entitled  to  act  in  the  two  capacities,  namely,  as  executors  in 
respect  to  the  real  property  and  as  trustees  in  respect  to  the  per- 
sonal estate,  and  accordingly  appeals  from  so  much  of  the 
decree,  first,  as  adjudges  the  accounting  parties  to  act  in  those 
two  capacities,  and  second,  as  awards  to  them  the  double  com- 
missions, namely,  one-half  commissions  to  them  as  executors 
on  payment  over  to  themselves  as  trustees  of  the  proceeds  from 
the  sale  of  real  property,  and  to  them  as  trustees  one-half  com- 
missions for  receiving  those  proceeds  from  themselves  as  execu- 
tors. 

The  appellant  also  claims  that  as  the  decree  which  settled 
these  accounts  and  directed  payment  was  not  made  until  subse- 
quent to  the  death  of  Mr.  Gaynor,  and  since  Mr.  Gaynor  did 
not  participate  in  the  execution  of  the  trusts  created  by  the 
will  by  payment  of  balances  directed  to  be  made  by  the  decree, 
his  estate  was  not  entitled  to  commissions  thereon.  Accord- 
ingly  he  appeals  from  so  much  of  the  decree  as  awards  one- 
half  commissions  to  the  Gaynor  estate  upon  payments  directed 
to  be  made  by  the  decree. 

First  In  their  petition  upon  this  accounting  these  account- 
ing parties  stow  that  they  commenced  their  administration  as 
executors  and  that  at  the  close  of  the  year  subsequent  to  the 
probate  of  the  will,  in  1906,  they  presented  their  account  as 
executors  and  proposed  to  divide  this  estate  and  to  continue  to 
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deal  with  the  real  estate  as  executors  and  with  the  personal 
estate  as  trustees.  Upon  the  settlement  of  that  account  a 
decree  was  entered  which  directed  such  division  of  the  estate. 
In  the  accoudt  now  presented  they  set  up  a  separate  executors' 
account  in  respect  to  the  proceeds  froln  sales  of  real  property, 
and  by  this  decree  that  account  is  settled  and  they  are  directed 
to  pay  over  the  balance  with  which  they  are  so  charged  to  them- 
selves as  trustees  and  as  executors  to  take  a  commission  upon 
such  payment.  Also  in  this  account  they  charge  themselves  as 
trustees  with  the  payment  received  from  themselves  as  execu- 
tors, which  was  a  payment  of  the  balance  of  proceeds  from 
sales  of  real  estate  established  to  be  in  their  hands  on  the  settle- 
ment of  their  account  as  executors  for  the  year  previous  to  this 
accounting,  and  which  payment  was  directed  to  be  made  by  the 
decree  which  settled  that  executors'  account.  The  account  in 
this  proceeding  awards  them  as  trustees  a  commission  for 
receiving  that  payment. 

The  warrant  for  a  division  of  this  estate  in  their  hands  and 
for  acting  as  executors  in  respect  to  a  part  of  the  real  property 
and  so  their  right  to  receive  double  commissions  must  be  found, 
if  it  exists,  in  the  will  itself.  Neither  their  conduct  nor  the 
prior  dccre  of  the  Surrogate's  Court  settles  that  question.  The 
decrees  heretofore  entered  protect  them  for  what  they  have  done, 
but  are  not  res  adjudicata  as  to  the  disposition  of  the  question 
presently  raised  upon  this  accounting. 

In  Meeker  v.  Crawford  (5  Redf.  450),  decided  on  the  author- 
ity of  Stagg  V.  Jackson  (2  Barb.  Ch.  86 ;  affd.,  1  N.  Y.  206),  it 
was  held  that  persons  administering  an  estate  were  not  under 
the  terms  of  the  will  in  question  entitled  to  act  as  both  executors 
and  trustees  and  to  receive  double  commissions.  The  court  said : 
"  By  settling  up  as  executors,  and  then  holding  a  fund  in  trust, 
under  the  will,  whether  done  voluntarily  or  by  decree  of  the 
court,  they  do  not  become  entitled  to  full  double  commiss«ions 
on  the  fund." 

Bowditch  V.  Ayrault  (138  N.  Y.  222)  involved  the  interpre- 
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tation  of  a  clause  of  the  testator's  will.  There  had  been  seve- 
ral distributions  of  portions  of  the  residue  of  the  estate  made 
by  the  trustee  as  from  time  to  time  he  realized  funds  for  that 
purpose  and  such  distribution  had  been  made  upon  the  theory 
that  the  legacies  did  not  vest  until  each  actual  distribution  of 
the  estate  which  might  from  time  to  time  be  made,  and  in  the 
event  of  the  death  of  any  one,  who  if  living  at  the  time  of  the 
distribution,  would  have  been  entitled  to  a  share  of  the  prop- 
erty distributed,  his  descendants  would  be  entitled  to  his  share, 
but  if  he  died  before  a  particular  distribution  was  made  with- 
out leaving  any  descendants,  his  interest  passed  to  the  sur- 
vivors and  did  not  descend  to  the  personal  representatives  or 
assignees  of  the  l^atee  so  dying.  There  remained  a  portion 
of  the  estate  to  be  distributed.  The  court  held  that  the  former 
interpretation  had  been  erroneous  and  that  the  legacies  vested 
at  the  death  of  the  testator  subject  to  be  divested  by  the  death 
of  any  child  before  distribution  and  by  the  substitution  of  his 
or  her  descendants  if  any  were  left.  If  there  were  no  such 
descendants  then  the  property  remained  vested  in  the  child, 
and  upon  his  death  formed  a  part  of  his  estate,  subject  to  be 
disposed  of  as  the  law  or  his  will  provided.  Judge  Peckham 
said:  "The  part  payments  made  by  the  trustees  upon  the 
several  past  accountings  *  *  *  have  been  approved  by  the 
surrogate  and  must  be  regarded  as  conclusive  upon  all  past 
transactions  and  payments  covered  by  them.  They  form  no 
bar,  however,  to  the  proper  decision  of  the  question  now  pre- 
sented as  to  the  distribution  of  the  property  now  in  the  hands 
of  the  trustee." 

That  case  was  cited  with  approval  and  followed  in  Matter  of 
Hoyt  (160  N".  Y.  607).  That  is,  that  as  to  past  payments  the 
decrees  were  conclusive,  but  were  no  bar  to  future  payments. 

There  are  two  leading  cases  on  the  question  of  the  payment 
of  double  commissions.  Johnson  v.  Lawrence  (96  N.  Y.  154), 
where  the  payments  were  not  allowed,  and  Laytin  v.  Davidson 
(Id.  263),  where  they  were  allowed.     In  each  case  the  question 
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was  determined  by  the  provisions  of  the  will.  In  McAlpine 
V.  Potter  (126  N.  Y.  285)  the  opening  clause  of  the  will  pro- 
vided :  "I  give,  devise  and  bequeath  to  my  trustees  herein- 
after named,  excepted  {sic)  as  otherwise  provided,  all  my  real 
and  personal  estate  of  which  I  shall  die  seized  or  possessed,  in 
trust,  nevertheless,. for  the  uses  and  purposes,  that  is  to  say:  I 
direct  my  executors  and  trustees  hereinafter  named,  *  *  *  to 
retain  my  estate  entire  and  undivided  until  and  except  as  here- 
inafter directed.  First.  Pay  my  funeral  expenses  and  my  just 
debts  and  all  taxes  legally  assessed  on  my  estate,  and  all  neces- 
sary repairs  and  reasonable  insurance."  The  will  then  directed 
the  payment  of  an  annuity  of  $200  to  a  beneficiary  named  for 
life  and  the  payment  of  one-sixth  of  the  net  annual  income  to 
each  of  six  beneficiaries- during  his  or  her  life,  the  annuities  to 
cease  upon  the  death  of  the  survivor  of  two  persons  named. 
Upon  the  decease  of  the  surviving  child  of  the  testator,  if  all 
died  before  the  survivor  of  said  two  persons  named,  or  upon  the 
death  of  such  survivor,  the  executors  were  directed  to  close  and 
distribute  the  estate  as  directed. 

"  Twenty-first.  I  do  hereby  give,  devise  and  bequeath  to  my 
trustees,  hereinafter  named,  all  and  every  part  of  my  property 
and  estate  of  whatever  name,  nature  or  description,  and  where- 
soever situate,  to  have  and  to  hold  the  same  in  trust  for  the 
uses  and  purposes  in  this  my  will  expressed,  with  power  to 
lease,  sell,  assign,  transfer  and  convey  the  same,  collect,  invest 
and  reinvest  the  proceeds  thereof  as  they  shall  deem  best  for 
the  interest  of  my  estate,  excepting  only  as  otherwise  herein 
provided."  The  court  said:  "The  principal  question  which 
is  presented  by  this  appeal  is  whether  the  commissions  to  be 
allowed  are  to  be  governed  by  the  doctrine  of  Johnson  v.  Law- 
rence (95  T^.  T.  164)  or  Laytin  v.  Davidson  (95  id.  263). 
Both  cases  agree  in  the  rule  that  double  commissions  to  the 
same  persons,  first  in  the  character  of  executors  and  then  in 
that  of  trustees,  are  to  be  awarded  only  when  the  will  contem- 
plates a  several  and  separable  action  in  each  capacity,  not  at 
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the  same  but  different  stages  of  the  administration^  and  that 
they  are  not  to  be  allowed  Where  the  will  make  no  such  separa- 
tion, but  blends  the  two  duties  and  commingles  them  without 
a  severance.       To  the  ordinary  duties  of  an  executor  may  be 
added  the  performance  of  a  trust  in  such  a  manner  that  the  two 
functions  run  on  together.     It  is  the  duty  of  an  executor  as 
such  to  pay  to  a  legatee  the  amount  of  the  legacy  in  the  manner 
at  the  time  provided  by  the  testator,  and  it  does  not  change  that 
duty  that  the  payment  of  the  principal  is  postponed  and  the 
income  made  payable  annually   in  the  meantime.      A   trust 
duty  may  thus  be  imposed  upon  an  executor  which  thereby 
becomes  and  is  made  a  function  of  his  office.     A  will  must  go 
further  than  that  to  admit  of  double  commissions,  and  must 
clearly  and  definitely  indicate  an  intention  of  the  testator  to  end 
the  executor's  duty  at  some  point  of  time,  and  require  him  there- 
upon to  constitute  and  set  up  one  or  more  several  trusts,  to  be 
held  and  managed  as  such  for  the  interest  of  the  beneficiary. 
This  will  manifests  no  purpose  of  that  character,  for,  while  it 
creates  a  trust  and  speaks  of  the  executors  sometimes  as  trus- 
tees, there  is  no  provision  in  it  which  requires  or  contemplates 
a  holding  of  any  part  of  the  estate  by  trustees  as  distinguished 
from  executors.     At  its  very  outset  it  makes  the  executors  either 
wholly  and  continuously  such,  or  wholly  and  continuously  trus- 
tees, for  in  its  first  sentences  it  gives  the  entire  estate  in  trust, 
and  directs  the  ^  executors  and  trustees  hereinafter  named '  to 
to  retain  it  undivided  until  the  period  of  distribution,  and  mean- 
while to  pay  funeral  expenses,  debts,  accruing  t^xes,  repairs,, 
reasonable  insurance,  one  fixed  and  definite  annuity,  and  aliquot, 
parts  of  the  net  accruing  income  until  the  final  distribution.. 
There  is  no  provision  requiring  any  share  or  trust  fund  to  be 
severed  from  the  body  of  the  estate,  or  to  be  ascertaned  as  a 
residue  of  principal  to  be  kept  invested  for  its  specific  income 
payable  to  a  beneficiary,  but  all   duties  without   separation,, 
whether  imposed  by  the  law  or  by  the  will,  run  on  together 
mingled  and  blended  to  the  end.     An  examination  of  the  cases 
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in  which  double  commissions  have  been  allowed  will  show  that 
they  were  exceptional  in  their  nature  and  contained  provisions 
distinctly  and  definitely  pointing  to  a  holding  by  trustees  as 
such  after  the  duties  of  the  executors  were  completed  and  ended. 
This  is  not  such  a  case,  and  double  commissions  were  properly 
withheld." 

It  seems  to  me  that,  under  the  rule  established  by  the  Court 
of  Appeals,  these  accounting  parties  to  justify  their  position 
must  differentiate  between  their  duties  in  respect  to  the  real 
property  and  their  duties  in  respect  to  the  personal  property  of 
the  Ziegler  estate.  They  must  further  show  that  they  are 
required  as  executors,  first  to  conserve  the  entire  estate  that 
they  may  set  aside  the  personal  property  in  one  fund  for  the 
purposes  of  an  express  trust  established  by  the  will  and  the 
administration  of  that  trust  must  be  separate  and  severable  in 
both  act  and  time  from  their  administration  of  the  estate  as 
-executors ;  and  finally  they  must  show  that  they  are  directed  in 
l)oth  of  the  above  particulars  distinctly,  definitely  and  expressly 
or  by  fair  intendment  by  the  will  under  which  they  assume  to 
act  In  this  will  the  persons  who  are  to  administer  liiis  estate 
are  to  deal  with  both  real  and  personal  property  from  the  com- 
mencement of  their  duties  to  their  discharge  at  the  same  time 
and  in  the  same  manner,  and  both  real  and  personal  properties 
are  equally  subject  to  the  testator's  directions.  There  is  entire 
absence  of  any  express  or  implied  direction  that  a  specific  fund 
is  to  be  set  apart  for  the  purposes  of  those  directions.  The 
executors  are  to  "  take,  care  for  and  invest "  the  estate,  that  is 
both  real  and  personal  property.  As  a  result  of  the  manage- 
ment they  are  to  collect  rents  and  incomes,  and  they  are  to  pay 
out  the  same.  As  to  tne  corpus  of  the  estate,  one-quarter  is  to 
be  transferred  to  the  beneficiary  at  stated  times,  not  one-quarter 
of  the  personal  estate,  while  the  real  estate  is  reserved  or  held 
until  converted  into  money,  but  one-quarter  of  the  corpus,  the 
whole  estato,  both  real  and  personal.  It  is  impossible  to  find  a 
direction  that  at  some  point  of  time  in  the  administration  of 
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this  estate  the  personal  property  shall  be  set  aside  in  a  separate 
fund  for  the  specific  purposes  of  article  6,  and  that  the  persons 
nan>ed  shall  then  cease  to  act  as  executors  and  become  trustees 
in  respect  to  the  personal  property  while  they  continue  as  execu- 
tors to  administer  the  real  property.  The  evident  intendment 
of  the  testator  is  to  add  to  the  duties  of  his  executors  the  per- 
formance of  a  trust  or  a  power  in  trust  in  such  manner  that  the 
two  functions  were  to  run  on  together,  and  to  make  his  entire 
estate  real  and  personal  equally  answerable  to  the  execution  of 
the  added  functions. 

There  is  no  provision  that  the  accounting  parties  are  to  hold 
the  real  estate  until  such  time  as  they  deem  best  to  sell  it  and 
then  to  add  it  to  the  personal  property  in  their  hands  to  be 
there  subject  to  any  trust  created  by  the  will.  They  may  hold 
it  and  they  may  sell  it,  but  they  may  also  hold  and  also  sell 
the  personal  property,  and  under  the  same  words  of  the  will ; 
further,  they  may  not  sell  the  real  property  except  upon  the 
same  conditions  under  which  they  may  sell  the  personal  prop- 
erty. 

Under  this  will  the  accounting  parties  may  rightfully  admin- 
ister the  estate  only  by  acting  wholly  as  executors  or  wholly 
as  trustees,  and  not  in  both  capacities,  and  this  is  evidenced 
from  the  fact  that  whether  they  act  only  as  executors  or  only  as 
trustees,  provided  they  do  act  in  the  one  capacity  only,  they  can 
fully  carry  out  and  perform  the  terms  of  the  will. 

Second.  The  Gaynor  estate  is  not  entitled  to  one-half  com- 
missions upon  payments  made  under  and  by  direction  of  the 
decree  herein.  There  is  no  contention  that  the  said  estate  is 
not  entitled  to  full  commissions  upon  all  funds  received  and 
disbursed  during  the  lifetime  of  Mr.  Gaynor.  The  appellant 
contests  only  the  right  to  one-half  commissions  upon  payments 
directed  to  be  made  and  actually  made  subsequent  to  Mr.  Gay- 
nor's  death.  Upon  the  death  of  Mr.  Gaynor,  one  of  three 
executors  or  trustees,  he  left  surviving  two  coexecutors  oo* 
trustees.     The  assets  of  the  estate  which  they  represent  by  that 
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very  fact  vested  in  the  survivors,  this  arising  out  of  their  joint 
title  in  the  trust  estate.  The  estate  of  Mr.  Gaynor  can,  there- 
fore, make  no  claim  based  upon  the  paying  over  of  the  estate 
to  the  surviving  trustees.  The  question  is,  therefore,  whether 
his  estate  is  entitled  to  one-half  commissions  upon  payments 
directed  to  be  made  by  the  decree  and  actually  made  subse- 
quent to  his  death.  Section  2730  of  the  Code  (now  Code  Civ. 
Pro.,  §  2763,  as  amd.  by  Laws  of  1914,  chap.  443)  awards 
commissions  for  receiving  and  paying  out,  that  is  a  declara- 
tion of  when  the  commission  is  fully  earned.  There  can  be  no 
payment  until  an  account  has  been  settled  and  distribution 
directed.  In  Matter  of  Worthington  (141  N.  Y.  9)  it  was  said 
that  an  assignment  of  commissions  made  by  an  executor  who 
thereafter  died  prior  to  the  settlement  of  the  accounts  of  him- 
self and  his  coexecutor  is  invalid,  and  that  until  his  accounts 
were  settled  and  the  services  which  earned  commissions  thereby 
performed,  the  right  to  commissions  was  not  vested  but  inchoate 
and  not  assignable. 

In  Palmer  v.  Dunham  (6  N.  Y.  Supp.  262)  the  court  said: 
"  The  amount  awarded  to  the  executors  of  Nicholas  F.  Palmer 
(a  deceased  trustee)  on  account  of  his  services  as  trustee,  was 
only  one-half  of  the  commission  allowed  by  law  to  trustees  for 
receiving  and  paying  out  moneys.  They  claim  that  he  was 
entitled  to  full  commissions.  We  think  not.  It  was  said  in 
the  case  of  Wagstaff  v.  Lowerre  (23  Barb.  209),  that  the  com- 
pensation of  trustees  is  given  for  the  care  and  management  of 
the  estate,  and  not  for  the  simple  act  of  receiving  and  paying  out. 
It  is  nevertheless  true  that  full  commissions  are  not  deemed  to 
be  earned  until  the  trustee  has  both  received  and  paid  out  the 
sum  upon  which  the  commission  is  to  be  computed.  In  the 
present  case  the  trustee  had  actually  received  that  sum.  He 
had  not  paid  it  out,  however,  and,  in  the  construction  of 
statutes  allowing  commissions  for  moneys  received  and  paid 
out,  the  practice  of  the  courts  of  this  State  has  been  uniform 
from  the  time  of  Chancellor  Kent,  to  the  effect  that  one-half  of 
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the  commission  is  to  be  regarded  as  granted  for  receiving  funds 
and  the  other  half  for  paying  them  out." 

In  Matter  of  Todd  (64  App.  Biv.  436)  the  court  said;  "  This 
exact  question  appears  to  have  been  before  the  General  Term 
of  the  first  department  in  Palmer  v.  Dunham  (6  N.  Y.  Supp. 
262),  and  after  an  examination  of  the  authorities  we  find  no 
reason  for  disagreeing  with  the  conclusion  of  the  court  in  that 
case,  which  was  that  ^  In  accordance  with  the  established  pro- 
cedure in  this  respect,  half  commissions  were  awarded  to  the 
executors  of  Mr.  Palmer,  but  the  other  half  for  paying  out  the 
estate  could  not  properly  be  allowed  until  it  actually  was  paid 
out,  and  this,  so  far  as  he  was  concerned,  wa?  prevented  by  his 
death.  *  *  *  '  Sections  2802  and  2Y30  of  the  Code  of  Civil 
Procedui^*  clearly  contemplates  that  the  estate  shall  be  charged 
certain  fees  for  the  receiving  and  paying  out  out  of  the  money 
coming  into  the  hands  of  the  trustee,  and  while  there  is  room 
to  doubt  whether  Mr.  Todd  ever  became  entitled  to  one-half  of 
the  fees,  the  trust  estate  never  having  been  reduced  to  money 
*  *  *,  it  is  certain  that  his  estate  has  no  legal  or  equitable 
claim  upon  the  fees  for  distributing  the  money." 

It  seems  to  us  that  the  parts  of  the  decree  which  are  appealed 
from  should  be  modified  as  hereinbefore  indicated,  with  costs 
to  the  appellant 

Ingbaham^  p.  J.,  McLATTGHxnT,  Laughlin  and  Scott,  JJ., 
concurred. 

Decree  modified  as  indicated  in  opinion,  with  costs  to  appel- 
hr\i      Order  to  be  settled  on  notice. 


•  See  CJode  Olr.  Pro.,  §  2753,  as  amd.  by  Laws  of  1914,  chap.  443.— 
[Rep. 
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Louisa  Feiboueg,  Appellant,  v.  Emigbants  Industeiai*  Sav- 
ings Bank,  Defendant,  Impleaded  with  Estheb  Robit- 
scHEE,  as  Executrix,  etc.,  of  Feedebick  Robitscheb, 
Deceased,  Respondent. 

{Supreme  Court,  Appellate  Division,  First  Department,  July  9,  1915.) 
Decedent's  estate — Jurisdiction  of  subrogate — Confuctino  claims  to 

SAVINGS   BANK   DEPOSIT — WhEN   DECREE  OF  SUBROGATE  NO   BAB  TO  ACTION. 

The  Surrogate's  Court  has  ^no  jurisdiction  to  determine  whether  a 
savings  bank  deposit  formerly  owned-  by  a  de<:edent  belongs  to  his  estate 
or  to  a  claimant  to  whom  it  is  alleged  he  assigned  it  during  his  lifetime. 
Hence,  although  the  representative  of  the  deceased  included  the  amount 
of  said  deposit  in  her  acocunts  which  were  judicially  settled  and  allowed 
by  the  surrogate,  such  decree  is  not  a  bar  to  an  action  brought  by  the 
other  claimant  against  the  savings  bank  to  recover  the  amount  of  the 
deposit. 

The  claimant  to  the  deposit  was  not  obliged  to  raise  the  issue  as  to  her 
ownership  in  the  Surrogate's  Court  by  objecting  to  the  account  of  the^ 
representative. 

Appeal  by  the  plaintiff,  Louisa  Friboiirg,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  21st  day  of  December,  1914,  overruling  a  demurrer  to  a 
separate  defense  contained  in  the  amended  answer  of  the 
respondent. 

Frederick  L.  Guggenheimer,  for  the  appellant. 

Ferdinand  E.  M.  Bullowa,  for  the  respondent. 

ScoTT^  J. — This  action  was  originally  brought  against  the 
defendant  savings  bank  to  recover  the  amount  of  a  deposit  stand- 
ing in  the  name  of  Frederick  Robitscher,  now  deceased,  and 
which  as  it  was  clamed  was  given,  transferred,  set  over  and 
delivered  to  plaintiff  by  said  Frederick  Robitscher  during  his 
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lifetime.  Upon  motion  Esther  Robitscher,  as  executrix  of 
the  last  will  and  testament  of  said  Frederick  Robitscher,  de- 
ceased, was  interpleaded,  and  to  a  defense  set  up  in  her  answer 
the  plaintiff  demurs. 

That  defense  in  brief  is  that  heretofore  the  defendant  as 
such  executrix  duly  filed  her  accounts  in  the  Surrogate's  Court 
and  that  such  proceedings  were  thereupon  had  upon  due  notice 
to  all  persons  interested  in  the  estate,  including  the  plaintiff 
herein  who  was  a  legatee  under  the  will  of  said  Frederick 
Robitscher,  that  a  decree  was  duly  made  and  entered  judicially 
settling  and  allowing  the  account  as  filed,  and  directing  the  dis- 
tribution of  the  moneys  in  the  hands  of  the  executrix,  includ- 
ing the  amount  of  the  deposit  to  which  plaintiff  now  makes  claim* 
In  her  account  and  schedules  the  respondent  listed  the  deposit 
in  controversy  as  a  part  of  the  estate  of  Frederick  Robitscher, 
deceased,  for  which  she  was  accountable. 

It  is  now  claimed  that  the  decree  of  the  Surrogate's  Court 
passing  the  account  was  a  judicial  determination,  among  other 
things,  that  the  said  deposit  was  a  part  of  the  estate,  and  that 
plaintiff,  being  a  party  to  the  proceeding,  is  bound  thereby. 

In  my  opinion  this  claim  is  unfounded.  The  plaintiff's  claim 
is  against  the  bank,  and  only  incidentally  against  the  estate^ 
prrowing  out  of  the  fact  that  the  estate  also  claims  the  fund. 
As  I  look  at  it  the  Surrogate's  Court  had  no  jurisdiction  to 
determine  the  ownership  of  the  fund  and  could  not  have  decided 
it  if  an  objection  had  been  filed  to  the  inclusion  of  the  item 
among  the  assets  of  the  estate,  and  certainly  a  party  to  an 
accounting  proceeding  is  not  concluded  by  the  approval  of  an 
item  in  the  account  to  which  he  could  not  have  effectively 
objected. 

We  are  referred  to  Matter  of  Watson  (215  N.  Y.  209)  as  a 
controlling  authority  in  favor  of  respondent.  I  do  not  so  con- 
sider.  The  question  there  was  whether  the  surrogate  had 
jurisdiction  to  pass  upon  a  claim  by  one  of  the  executrices  to 
ownership  of  certain  personal  property  wiich  had  belonged  ta 


\ 


168     SURROGATES'  COURT  REPORTS. 

the  decedent,  but  which  the  executrix  had  omitted  to  include 
among  the  assets  of  the  estate  for  which  she  was  accounting. 
An  objection  to  the  account  was  duly  filed  by  one  entitled  to 
share  in  the  estate.  There  was  presented  a  conflict  between  an 
accounting  party  and  the  estate  for  which  she  was  undertaking 
to  account,  a  very  different  case  to  that  presented  here.  The 
whole  discussion  of  the  case  in  the  opinion  of  the  Court  of 
Appeals  seems  to  me  to  demonstrate  that  there  is  no  analogy 
between  that  case  and  this. 

If  plaintiff  was  under  no  obligation  to^  raise  the  issue  as  to 
the  ownership  of  the  deposit  by  objection  to  the  account,  she 
cannot  be  held  to  be  estopped,  because  she  did  not  do  so,  for  one 
cannot  be  concluded  to  speak  when  there  is  no  duty  to  do  so, 
and  when  speaking  would  be  ineffectual. 

In  my  opinion  the  order  appealed  from  should  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  the  demurrer 
sustained,  with  ten  dollars  costs. 

Ingraham,  p.  J.,  C1.ABKE,  DowLiNG  and  Hotchkiss,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
demurred  sustained,  with  ten  dollars  costs. 


Matter  of  the  Estate  of  Margaeet  McTevey,  Deceased. 

(Surrogate's  Courts  Saratoga  County,  January,  1916.) 

Wills — ^Probate  of — Renunciation  of  appointment  as  aoministbatob 
with  will  annexed — ^vacation  of  judgment  issued  out  of  subbo- 
oate's  Couet — Supreme  Coubt — ^Motions  and  obders. 

After  the  probate  of  a  will  the  executor  renounced!  his  appointment 
and  letters  of  administration  with  the  will  annexed  were  iseued  to  the 
sole  devisee  and  legatee  under  the  will.    Later  a  transcript  of  the  decree 
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of  probate,  by  which  an  allowance  of  costs  was  made  to  one  who  appeared 
in  person  and  by  attorney  in  the  proceeding  and  produced  another 
alleged  will  of  deceased,  was  filed  in  the  proper  county  clerk's  office  and 
docket  thereof  was  entered  in  the  judgment  book  in  said  office  against 
"Judgment  debtor  Estate  of  Margaret  McTevey.'*  Under  an  execution 
issued  out  of  the  Surrogate's  Court  for  the  collection  of  said  judgment 
for  costs  the  sheriff  levied  upon  all  the  rights,  title  and  interest  that 
said  devisee  and  legatee  had  on  the  day  of  the  filing  of  the  transcript  of 
the  decree  of  probate  in  certain  lands  formerly  belonging  to  testatrix, 
and  advertised  them  for  sale  by  virtue  of  such  execution.  On  motion 
by  the  legatee  and  devisee  to  vacate  such  execution  and  from  an  order 
restraining  the  sale  of  said  premises  on  the  ground  that  said  executor 
and  notice  of  sale  were  irregular  and  void  and  that  no  judgment  was 
ever  rendered  or  entered  against  said  l^atee  and  devisee,  it  appeared 
that  a  previous  motion  for  similar  relief  made  in  the  Supreme  Court 
was  denied  with  costs  upon  the  ground  of  lack  of  jurisdiction  in  the 
court  to  act  in  the  premises.  Held,  that  a  preliminary  objection  that 
because  of  the  non-payment  of  costs  in  the  motion  in  the  Supreme  Court 
the  motion  to  vacate  the  execution  could  not  be  heard  until  the  expiration 
of  ten  days  from  the  entry  of  the  order  awarding  motion  costs  was 
untenable,  and  a  further  contention  that  section  779  of  the  Code  of  Civil 
Procedure  does  not  apply  because  the  order  awarding  costs  was  made  by 
the  Supreme  Court  and,  therefore,  does  affect  the  present  proceeding  in 
the  Surrogate's  Court  is  also  untenable*. 

A  further  preliminary  objection  to  the  hearing  of  the  motion  to  vacate 
execution  upon  the  ground  that  the  order  to  show  cause  by  which  the 
application  was  instituted  was  granted  by  a  county  judge  of  an  adjoining 
county  was  obviated  by  the  making  of  an  order  by  the  surrogate  on  the 
return  of  the  order  to  show  cause  returnable  forthw^ith  upon  the  motion 
papers. 

As  the  devisee  and  legatee  under  the  will  was  not  at  the  time 
of  the  granting  of  the  decree  of  probate  a  representative  or  prospective 
representative  of  the  estate  no  docket  could  properly  be  made  against 
her  individually  in  the  county  clerk's  office  upon  the  decree  of  probate 
nor  could  any  execution  be  issued  against  her  personally  upon  such 
decree,  and  her  motion  to  vacate  should  be  granted,  with  costs,  in  case 
the  costs  of  the  former  motion  in  the  Supreme  Court  are  paid  within 
three  days  after  service  of  the  order  to  be  entered  thereon,  otherwise  the 
application  should  be  dismissed  with  costs  of  the  motion  with  leave  to 
renew  the  same  on  payment  of  costs  of  all  proceedings. 


Pboceedixg  upon  the  probate  of  a  will. 
Owen  D.  Connelly,  for  Minnie  O'Donnell. 
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Robert  W.  Fisher,  for  Daniel  Learning. 

OsTRANDEE,  S. — The  deceased  died  at  Mechanicville,  Novem- 
ber 13,  1914.     She  left  a  last  will  and  testament  dated  June  9, 

1914,  which  was  admitted  to  probate  March  19,  1915.  On  the 
proceeding  for  probate  another  alleged  will  of  the  deceased  was 
produced  by  Daniel  Learning,  who  appeared  in  person  and  by  his 
attorney,  Robert  W.  Fisher,  in  favor  of  said  last  mentioned  will. 
In  the  decree  for  probate  of  the  will  of  June  9,  1914,  an  allow- 
ance of  costs  was  made  to  said  Learning.  In  the  will  of  June 
9,  1914,  Oscar  W^arner  was  named  as  executor.  Subsequently 
to  the  probate  he  renounced  such  appointment  and  on  March  27, 

1915,  letters  of  administration  with  the  will  annexed  were 
issued  to  Minnie  O'Donnell,  who  was  named  as  sole  legatee  and 
devisee  under  the  will.  About  November  5,  1915,  a  transcript 
of  the  decree  admitting  said  will  to  probate  was  filed  in  the  office 
of  the  clerk  of  Saratoga  county  and  docket  thereof  entered  in 
the  judgment  book  in  said  county  clerk's  office  against  '"  Judg- 
ment debtor  Estate  of  Margaret  McTevey." 

About  November  5,  1915,  an  execution  was  issued  out  of  the 
Surrogate's  Court  for  collection  of  said  fifty-eight  dollars  costs. 
The  form  of  the  execution  does  not  appear  in  this  proceeding, 
but  the  sheriff  has  levied  upon  all  the  right,  title  and  interest 
that  Minnie  O'Donnell  had  on  the  5th  day  of  November,  1915, 
in  certain  lands,  being  lands  formerly  belonging  to  Margaret 
McTevey,  and  advertised  it  for  sale  by  virtue  of  such  execution, 
issued  under  the  decree  and  docket  thereof  above  mentioned. 

This  motion  is  made  by  Minnie  O'Donnell  to  vacate  said 
execution  and  for  an  order  restraining  Fisher,  Learning  and  the 
sheriff  from  proceeding  with  the  sale  of  said  premises  on  the 
ground  that  the  said  execution  and  the  notice  of  sale  are  irregu- 
lar and  void  and  that  no  judgment  was  ever  rendered  or  entered 
against  Minnie  O'Donnell. 

It  appears  that  a  motion  for  similar  relief  was  made  in  the 
Supreme  Court  prior  to  this  application  and  was  denied  with 
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ten  dollars  costs  upon  the  ground  of  lack  of  jurisdiction  in  the 
Supreme  Court  to  act  in  the  premises. 

A  preliminary  objection  was  made  by  Mr.  Fisher  that  this 
application  cannot  be  heard  for  the  reason  that  Minnie  O'Don- 
nell  has  not  paid  the  costs  of  the  motion  in  the  Supreme  Court 
and  is  therefore  stayed  from  taking  any  proceeding  until  the 
payment  of  such  costs  under  the  provisions  of  section  779  of  the 
Code. 

This  motion  was  made  and  this  hearing  is  had  before  expira- 
tion of  ten  days  from  the  entry  of  the  order  awarding  motion 
costs  in  the  Supreme  Court,  and  it  is  urged  that  until  the  expir- 
ation of  such  ten  days  Minnie  O'Donnell  is  not  in  default  and 
cannot  be  stayed.  This  contention  is  ill  foundeed.  (Hazard  v. 
Wilson,  3  Abb.  N.  C.  50,  52.)  It  was  also  urged  that  section 
779  does  not  apply  because  the  order  awarding  costs  was  made 
by  the  Supreme  Court  and  therefore  does  not  affect  this  pro- 
ceeding in  Surrogate's  Court.  But  in  Hemsted  v.  White  Sew- 
ing Machine  Co.  (1»S4  App.  Div.  575),  where  an  action  had 
been  dismissed  by  the  Municipal  Court  foV  lack  of  jurisdicton, 
proceedings  in  an  action  brought  for  the  same  cause  in  the 
Supreme  Court  were  held  to  be  stayed  until  payment  of  costs 
of  the  former  action.  By  analogj'^  the  same  rule  must  be 
applied  in  this  case.  But  the  rights  of  the  parties  may  be  pro- 
tected under  the  rule  applied  in  Wessels  v.  Boettcher  (142 
K.  Y.  212),  where  it  was  held  that  the  only  effect  of  violation 
of  the  stay  was  to  render  the  new  proceeding  irregular  and  to 
subject  the  moving  party  to  such  dispositon  as  to  the  court 
should  seem  proper.  In  that  case  a  motion  to  set  aside  an 
attachment  procured  in  violation  of  the  stay  was  denied  in  case 
the  plaintiff  paid  costs  of  the  former  action  within  a  time  fixed 
by  an  order  denying  the  motion  to  vacate. 

A  further  preliminary  objection  was  taken  to  the  hearing  of 
this  motion  upon  the  ground  that  the  order  to  show  cause  by 
which  this  application  was  instituted  was  granted  by  the  coimty 
judge  of  Rensselaer  county.     This  objection  was  obviated  by 
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the  making  of  an  order  by  the  surrogate  at  the  return  of  the 
show  cause  order  returnable  forthwith  upon  the  motion  papers. 

We  come  then  to  the  merits  of  the  motion.  It  will  be  noted 
that  the  decree  by  which  allowance  was  made  to  Daniel  Learn- 
ing was  not  made  against  Minnie  O'Donnell  personally.  It 
was  decreed  to  be  payable  from  the  estate  of  Margaret  McTevey. 
Minnie  O'Donnell  was  not  at  the  time  of  such  decree  a  repre- 
sentative or  prospective  representative  of  the  estate.  l^o 
docket  has  been  made  or  could  properly  be  made  against  her 
individually  in  the  county  clerk's  office  iipon  the  decree  of  pro- 
bate nor  could  any  execution  be  issued  against  her  personally, 
based  upon  such  decree. 

The  application  should  be  granted  with  ten  dollars  costs  to  the 
moving  party,  in  case  the  moving  party  pays  the  costs  of  the 
former  motion  in  the  Supreme  Court  within  three  days  after 
service  of  this  order,  otherwise  the  application  should  be  dis- 
missed with  ten  dollars  costs  of  this  motion,  witii  leave  to  renew 
the  motion  on  payment  of  costs  of  all  proceedings. 

Decreed  accordingly. 


Matter  of  the  Transfer  Tax  Appraisal  of  the  Estate  of  Geoegb 

Albbight,  Deceased. 

{Surrogate's  Court,  Tompkins  County,  January,  1916.) 

Taxes — Transfer  tax — Trusts — ^Tax  Law,  §  221. 

A  devise  and  bequest  of  property  to  a  domestic  incorporated  village 
in  trust  for  the  benefit  perpetually  of  the  worthy  indigent  women  of 
the  town  in  which  the  village  is  located  comes  under  both  the  spirit  and 
the  letter  of  section  221  of  the  Tax  Law  providing  exemption  to  charit- 
able and  benevolent  institutions,  and  is  not  subject  to  a  transfer  tax. 

Appeal  by  the  comptroller  of  the  State  of  NeW  York  from  an 
order  of  the  Tompkins  county  Surrogate's  Oourt^  exempting  the 
legacy  to  the  Albright  Home  from  transfer  tax. 
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S.  Edwin  Day,  for  the  Village  of  Dryden. 
George  E.  Goodrich,  for  executors. 
Sherman  Peer,  for  comptroller. 

SwEETLAND,  S. — George  Albright,  a  resident  of  the  town  of 
Dryden,  Tompkins  county,  N.  Y.,  died  on  the  30th  day  of 
January,  1915,  leaving  property  to  the  value  of  about  $130,000. 
The  question  herein  involved  arises  under  the  following  pro- 
visions of  his  will : 

'^Fourth.  I  give,  devise  and  bequeath  to  Dryden  Village,  a 
municipal  corporation,  located  in  the  Town  of  Dryden,  County 
of  Tompkins  and  State  of  New  York,  my  home  farm  of  one  hun- 
dred and  sixty  acres  of  land,  or  thereabouts,  known  as  the  Elisha 
Albright  farm,  and  located  on  Lot  Xo.  39  of  said  Town,  near 
said  Village,  together  with  whatever  crops,  live  stock,  farming 
machinery,  tools  and  implements  and  products  of  said  farm  I 
may  have  thereon  at  the  time  of  my  decease,  and  also  all  my 
household  goods  and  furniture  not  hereinafter  specifically  be- 
queathed, including  all  silver  and  plated  ware,  cutlery,  dishes, 
linen  and  bedding  not  hereafter  specifically  bequeathed, — IN 
TRUST,  for  the  benefit  perpetually  of  the  worthy  and  indigent 
women  of  said  Town  of  Dryden,  who  may  there  have  a  home 
upon  such  conditions  and  under  such  regulations  as  the  Board 
of  Trustees  of  said  Village  may  from  time  to  time  prescribe, 
the  institution  thus  established  to  be  known  as  the  Albright 
Home  in  memory  of  my  parents. 

"  As  an  initial  endowment  for  said  Albright  Home,  I  give 
and  bequeath  to  said  Dryden  Village,  likewise  in  trust,  the  sum 
of  Fifteen  Thousand  Dollars,  (15,000)  to  be  kept  invested  by 
the  Trustees  of  said  Village  in  good  interest  bearing  securities, 
the  income  therefrom  to  be  used  and  accounted  for  annually 
in  the  proper  maintenance  and  improvement  of  said  Home  and 
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in  the  support  and  care  of  its  inmates.  It  is  contemplated  and 
desired  that  other  well  disposed  persons,  either  inmates  or  other- 
wise, may  from  time  to  time  add  to  the  endowment  above  pro- 
vided. 

'*  It  is  not  my  wish  or^intention  that  said  Home  shall  be 
managed  solely  as  a  pauper  institution,  or  that  its  benefits  shall 
be  limited  to  those  absolutely  without  means,  but  that  any 
woman  of  good  character  who  resides  in  the  Town  of  Dryden 
and  who  is  without  sufficient  means  to  insure  her  own  support, 
may,  by  contributing  in  good  faith  all  her  property  to  said 
Home,  be  assured,  under  the  rules  and  regulation  which  may  be 
prescribed  under  this  trust,  of  a  comfortable  home  and  proper 
care  in  sickness  and  in  health  so  long  as  she  may  live  and  of  a 
respectable  burial  at  her  decease;  and  that  any  like  woman  of 
larger  luc^ns,  by  contributing  such  an  amount  as  may  be  pre- 
scribed by  said  rules  and  regulations  for  the  benefit  of  said 
Home,  may  on  like  conditions  be  assured  of  the  same  benefits. 
If  at  any  time  the  accommodations  provided  under  this  trust 
are  not  all  taken  by  the  applicants  from  the  Town  of  Dryden, 
I  hereby  authorize  the  Board  of  Trustees  of  Dryden  Village  to 
extend  its  benefits  for  the  time  being  to  applicants  from  adjoin- 
ing Towns  in  their  discretion. 

"  It  is  my  will  that  the  provisions  of  this  devise  and  bequest 
shall  take  effect  immediately  upon  the  probate  of  this  my  will, 
except  that  the  endowment  herein  provided  may  be  paid  within 
one  year  thereafter  and  that  so  long  as  he  may  be  able  and  will- 
ing to  do  so  my  executor  Geo.  E.  Goodrich,  shall  act  with  the 
Board  of  Trustees  of  Dryden  Village  in  formulating  such  rules 
and  regulations  for  the  management  and  government  of  said 
Albright  Home  as  to  them  shall  seem  best  fitted  to  carry  out 
my  intentions  in  making  this  bequest  and  devise." 

The  village  of  Dryden  is  a  municipal  corporation,  duly  organ- 
ized under  the  laws  of  the  State  of  New  York,  and  it  was  estab- 
lished on  the  hearing  that  said  village  had  accepted  said  legacy, 
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the  value  of  which,  as  established  on  the  transfer  tax  proceed- 
ing, is  $33,292.10,  from  which  it  is  conceded  the  sum  of  $1,000 
should  be  deducted  as  exempt,  leaving  a  balance  of  $32,292.10, 
which  the  village  of  Dryden  considers  exempt,  and  the  comp- 
troller considers  taxable  at  the  rate  of  five  per  cent. 

The  General  Municipal  Law  authorizes  villages  to  take  and 
hold  property  in  trust  for  the  relief  of  the  distressed  upon  such 
conditions  as  may  be  prescribed  by  the  donor  and  agreed  to  by 
the  corporation.  So  there  is  no  question  as  to  the  right  of  the  vil- 
lage to  accept  such  trust  and  to  act  as  trustee  of  the  trust  created 
by  the  will  of  Mr.  Albright.     (See  Gen.  Mun.  Law,  §  73.) 

Section  221  of  the  Tax  Law  exempts  charitable  or  benevo- 
lent corporations  from  the  operation  of  the  Transfer  Tax  Law. 
It  must  have  been  intended  by  the  Legislature  that  the  law 
authorizing  municipal  corporations  to  act  as  trustees  of  such 
trusts  vested  them  with  all  the  ordinary  and  reasonable  func- 
tions, powers  and  duties  necessary  to  accomplish  the  intention 
of  the  law,  as  well  as  the  purpose  of  the  creator  of  the  trust.  It 
is  obvious  that  the  purpose  of  Mr.  Albright  in  creating  such 
trust  was  both  charitable  and  benevolent,  and  the  fact  that  a 
municipal  corporation  was  selected  to  execute  the  trust  does  not 
change  its  nature  or  character,  nor  does  it  impose  additional 
burdens.  Had  such  been  the  intention  of  the  law,  it  would  have 
been  so  stated  and  expressed. 

It  seems  on  the  ground  of  wise  public  policy  this  legacy  ought 
to  be  exempt.  The  care  of  indigent,  aged  women  is  a  burden 
on  the  public  in  their  locality,  but  in  this  case  a  generous  indi- 
vidual has  provided  means  whereby  the  public  is  relieved  of  that 
burden,  and  a  home  provided  in  such  a  manner  that  its  advan- 
tages can  be  realized  by  those  for  whom  it  is  intended  without 
humiliation.  If  the  purpose  of  such  benefactions  be  in  part 
thwarted  by  unreasonable  taxation,  the  result  will  tend  to  dis- 
courage generously  inclined  persons  from  making  such  humane 
provisions  for  the  needy. 
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The  fact  that  the  Albright  Home  is  not  to  be  entirely  sup- 
ported from  the  income  of  the  $33,292,  but  that  oontributions 
may  be  had  by  way  of  payments  from  inmates  who  are  able, 
and  prospective  future  donors,  does  not  change  the  charitable 
and  benevolent  nature  of  the  trust.  (Matter  of  Mergentime, 
129  App.  Div.  367;  affd.  by  Court  of  Appeals,  196  N.  Y.  572; 
Matter  of  Moore,  66  Misc.  Rep.  116.) 

The  policy  of  the  law  ought  not  to  be  astute  to  impose  a  trans- 
fer tax  in  close  or  doubtful  cases  and  particularly  not  to  cut 
down  these  gifts  to  the  poor  and  aged  by  vexatious  taxation. 

Young  men's  Christian  associations  and  young  women's 
Christian  associations  have  been  held  to  be  educational  institu- 
tions, and  therefore  exempt  from  the  transfer  tax.  (See  Mat- 
ter of  Moses,  138  App.  Div.  525,  60  Misc.  Rep.  637;  Matter  of 
Moore,  66  id.  116 ;  also  an  art  gallery.  Matter  of  Amot,  145 
App.  Div.  709;  affd.  by  Court  of  Appeals,  203  N.  Y.  627.) 

A  legacy  to  the  Craig  Colony  for  Epileptics  held  exempt, 
although  the  institution  is  partly  supported  by  the  products  of 
its  farm. 

In  Matter  of  Moore  (66  Misc.  Rep.  116),  Judge  OsTSAjmEB 
writes  as  follows :  "  I  do  not  think  the  Legislature  ever  in- 
tended to  tax  benevolently  inclined  people  for  the  privilege  of 
making  legacies  designed  to  relieve  the  State  of  its  burdens.  No 
more  effectual  way  of  stopping  such  benevolence  could  be  well 
devised.  While  the  courts  have  no  power  to  prevent  the  Legis- 
lature from  establishing  such  a  greedy  and  foolish  policy,  they 
should  not  by  construction  impute  such  an  intention  in  cases 
where  it  does  not  clearly  appear,  nor,  by  hair-splitting  construc- 
tions of  the  statute,  entrap  unwary  persons  who  desire  to  limit 
their  benefactions  to  the  State  by  the  amount  set  out  in  the 
legacy." 

A  gift  by  will  to  the  city  of  Yonkers  in  trust  to  found  a 
trades  school  was  held  exempt  in  Matter  of  Saunders  (77  Misc. 
Rep.  54,  156  App.  Div.  891,  211  K  Y.  641). 
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It  seems  both  on  principle  and  authority  this  gift  to  the  poor 
and  aged  ought  to  be  applied  to  the  purposes  designated  by  the 
testator  and  not  be  reduced  by  a  state  transfer  tax.  I  cannot 
"believe  that  the  Legislature  intended  to  tax  such  gifts. 

The  diflSculty  with  the  position  of  the  comptroller  is  that  he 
appears  to  assume  that  the  village  of  Dryden  is  the  beneficiary, 
and  as  such  does  not  pay  the  tax.  It  is  very  clear  that  had  the 
legacy  been  to  the  village  of  Dryden  absolutely  the  legacy  would 
be  taxable.  But  such  is  not  the  case,  the  villagfe  of  Dryden 
takes  no  beneficial  interest  ill  this  matter.  The  legacy  is  to  the 
village  of  Dryden  in  trust  for  benevolent  and  charitable  pur- 
poses. Had  the  trustee  in  the  case  been  an  individual  as  trus^ 
tee,  would  any  one  claim  the  legacy  taxable  ? 

Mr.  Albright  had  realized  the  helpless  condition  of  many 
aged  people,  and  helpless  old  age,  accompanied  by  poverty,  neg- 
lect and  loneliness,  appealed  to  him,  and  he  sought  to  establish 
an  institution  wherein  the  lonely  and  destitute  women  of  his 
section  might  find  a  comfortable  home  in  the  locality  where  they 
had  lived  and  among  their  acquaintances,  amid  the  familiar 
scenes  of  their  former  activities.  The  purpose  being  charitable 
and  benevolent  to  the  indigent,  and  benevolent  to  those  able  to 
pay  for  their  maintenance,  this  case  comes  under  both  the  spirit 
and  the  letter  of  th-e  law,  providing  exemption  to  charitable  and 
benevolent  institutions. 

Decreed  accordingly. 
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Matter  of  the  Contested  Guardianship  of  Michael  Cuetin^  Je., 

and  Catherine  Cubtin. 

[Surrogate's  Court,  Bronx  County,  January,  1916.) 
Guardians* — Infants — Application    fob    lkttebs    of    quabdianship — 

BUBDEN    OF    PBOOF — ESTABLISHME^NT    OF    BELATIONSHIP — PBEFEBENCE    AS 
TO  BELATIONSHIP. 

Two  proceedings  were  brought  by  the  petitioner  claiming  to  be  a 
distant  relative  of  the  decedent,  the  father  of  the  infants,  and  praying 
that  letters  of  guardianship  issue  to  her.  The  petitioner  alleged  in  each 
proceeding  that  ehe  became  the  custodian  of  the  infants  at  the  request 
of  the  infants'  father  and  in  accordance  with  the  wishes  of  the  infants' 
deceased  mother  who  predeceased  their  father.  The  applications  in 
each  case  were  opposed  by  the  paternal  uncle  of  the  said  infants.  It 
appeared  that  the  father  of  the  infant  had  boarded  with  the  petitioner 
for  about  seven  years  and  up  to  the  time  of  his  death.  During  all  these 
times,  he  paid  for  board  and  lodging  for  himself  and  children  in  the 
petitioner's  home.  Prior  to  the  commencement  of  these  proceedings,  a 
paternal  aunt  of  the  infants  in  question  and  of  another  infant  child  of 
the  decedent  filed  petitions  praying  for  the  appointment  of  said  paternal 
uncle  of  the  infants  a«  the  guardian  of  the  persons  and  estates  of  the 
three  children,  two  of  whom  only  are  involved  in  this  proceeding.  All 
of  the  relatives  of  the  infants  in  question  within  this  State  consented 
to  the  last  mentioned  appointment.  Upon  the  evidence  the  applications 
were  denied',  the  guardianship  of  the  infants'  estates  was  awarded  to 
the  respondent  and  that  of  their  persons  to  a  paternal  aunt  and  it  was: 

Held,  ( 1 )  that  the  burden  of  proving  the  status  of  petitioner  in  this 
proceeding  as  a  relative  of  decedent  was  upon  her ;  that  she  has  not 
sustained  this  burden  and  that  no  relationship  exists  between  the  peti- 
tioner and  the  infants;  that  it  is  well  settled  that  all  things  being  equal 
relatives  are  to  be  preferred  to  strangers  in  applications  of  this  character, 
and  therefore  the  petitioner  should  not  be  preferred  upon  the  ground  of 
relationship; 

(2)  That  weight  should  be  given  to  the  wishes  of  deceased  parenta 
in  deciding  questions  of  guardianship,  and  as  the  evidence  of  such  ex- 
pressed wishes  appears  clearly  to  preponderate  in  favor  of  the  con- 
tention of  the  respondent  to  the  eflfect  that  the  father  desired  the  uncle 
of  the  infants  to  take  care  of  them  in  case  of  his  death  and.  that  he 
anticipated  taking  the  two  infants  to  one  of  their  aunts  in  the  city  of 
Syracuse;  therefore  the  petitioner  should  not  receive  a  preference; 


See  note,  Vol.  6,  p.  161. 
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(3)  In  matters  of  this  character,  relationship  and  even  the  expressed 
desires  of  the  parents  must  give  way  to  the  rule  that  the  welfare  of 
th«  child  must  be  the  guide  in  matters  affecting  the  latter's  guardian- 
ship; and  the  conclusion  reached'  that  the  petition  should  not  be  granted 
upon  this  ground; 

(4)  The  court  is  not  limited  in  appointing  a  guarddan  of  an  infant 
to  naming  the  person  for  whose  appointment  the  petition  prays. 

« 

Pboceedings  for  the  appointment  of  a  guardian. 
M.  S.  Schector,  for  petitioner. 
James  S.  McDonogh,  for  respondent. 

ScHULZ,  S. — Two  proceedings  have  been  brought  by  the  peti- 
tioner, one  involving  the  guardianship  of  Michael  Curtin,  Jr., 
and  the  other  that  of  Catherine  Curtin.  The  infants  are  the 
son  and  the  daughter,  respectively,  of  Michael  B.  Curtin,  de- 
ceased, and  the  facts  in  each  proceeding  are  the  same ;  hence,  I 
am  disposing  of  them  together. 

Their  mother  died  about  seven  years  ago  at  which  time  their 
father  with  the  infants  went  to  board  with  the  petitioner  and  her 
husband,  who  had  been  neighbors  of  the  decedent  and  his  wife. 
About  three  years  ago  the  husband  of  the  petitioner  died,  but 
the  infants  with  their  father  continued  to  reside  with  the  peti- 
tioner up  to  the  time  of  the  death  of  the  father.  During  this 
time,  and  in  the  month  of  August,  1915,  the  petitioner 
remarried. 

It  has  not  been  contended  that  the  petitioner  was  other  than 
kind  in  her  treatment  and  care  of  the  infants  while  they  boarded 
with  her  and  she  concedes  that  the  deceased  father  paid  the  sum 
of  forty  dollars  per  month  for  board  and  lodging  in  her  home. 
Prior  to  the  commencement  of  these  proceedings,  a  paternal 
aunt  of  the  infants  in  question  and  of  David  Curtin,  another 
infant  child  of  the  decedent,  filed  petitions  praying  for  the  ap- 
pointment of  David  Curtin,  a  paternal  uncle  of  the  infants,  as 
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the  guardian  of  the  persons  and  estates  of  the  three  children, 
two  of  whom  only  are  involved  in  the  matters  now  under  con- 
sideration. All  of  the  other  relatives  of  the  infants  within  the 
State  consented  to  the  last  mentioned  appointment.  This  pater- 
nal uncle  is  now  the  respondent  in  the  two  proceedings  under 
consideration. 

Being  unable  to  decide  the  matter  upon  the  papers,  the  court 
directed  a  hearing  which  has  been  concluded.  Upon  that  hear- 
ing, the  petitioner  testified  that  she  believed  she  was  a  third 
cousin  of  the  father  of  the  infants,  but  was  unable  to  state  how 
the  relationship  arose.  The  uncles  and  aunts  of  the  infants 
testified  that  there  was  no  such  relationship.  One  other  witness 
produced  by  the  petitioner  says  that  the  decedent  introduced  the 
petitioner  as  his  cousin.  Other  than  this  evidence,  there  is 
nothing  to  show  any  relationship  between  the  petitioner  and  the 
infants. 

The  burden  of  proving  her  status  in  the  proceeding  as  a  rela- 
tive of  the  decedent  was,  in  my  opinion,  upon  the  petitioner. 
(Matter  of  Hamilton,  76  Hun,  200.)  This  burden  she  has  not 
sustained  and  I  am  unable  to  find  upon  the  evidence  that  any 
relationship  existed  between  the  petitioner  and  the  infants. 

If  my  conclusions,  therefore,  are  correct  to  this  extent,  the 
controversy  is  between  the  relatives  of  the  infants,  on  the  one 
hand,  and  one  not  related  to  them,  on  the  other. 

The  law  is  well  settled  that  all  things  being  equal  relatives 
are  to  be  preferred  to  strangers  in  applications  of  this  character. 
(Ledwith  v.  Ledwith,  1  Dem.  154;  Smith  v.  Smith,  2  id.  43; 
Morehouse  v.  Cooke,  1  Hopk.  Ch.  226 ;  Matter  of  Lamb,  139 
N".  Y.  Supp.  685.)  I  conclude,  therefore,  that  the  petitioner 
should  not  be  preferred  upon  the  ground  of  relationship. 

The  petitioner  also  claims  the  right  to  be  appointed  upon  the 
ground  that  such  appointment  would  be  in  accordance  with  the 
wishes  of  the  deceased  father  of  the  infants  There  is  testimony 
by  the  petitioner  to  the  effect  that  the  mother,  and  later  the 
father  of  the  infants  expressed  their  desire  that  the  petitioner 
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should  look  after  their  children.  As  against  her  contention  there 
is  testimony  of  two  aunts  and  an  uncle  of  the  infants  to  the  effect 
that  the  deceased  father  desired  the  uncle  of  the  infants  to  take 
care  of  his  children  in  case  of  his  death  and  that  he  anticipated 
taking  the  two  infants  to  one  of  their  aunts  who  resides  in  the 
city  of  Syracuse. 

In  weighing  the  testimony  of  the  petitioner  and  the  relatives, 
I  must,  of  course,  consider  their  respective  interests  in  the  mat- 
ter and  see  if  there  is  any  corroboration.  The  evidence  as  to 
the  wishes  of  the  parents,  as  contended  for  by  the  petitioner, 
rests  solely  upon  her  own  testimony;  but  the  testimony  of  the 
relatives,  indicating  a  contxary  desire,  finds  support  and  corrob- 
oration from  the  following: 

There  appears  in  evidence  a  letter  written  by  the  deceased 
father  to  his  sister  which,  in  my  opinion,  negatives  the  conten- 
tion of  the  petitioner.  In  that  letter  dated  August  18,  1915,  he 
states  that  he  would  like  to  send  the  children  home  when  they 
are  big  enough  to  go  to  school  so  that  his  mother  would  take 
care  of  them.  There  is  also  the  testimony  of  the  attorney  of 
record  for  the  respondent,  to  the  effect  that  the  father  of  the 
infants  sent  for  him  a  few  days  before  his  death  and  told  him 
that  he  wanted  David  (his  brother)  to  look  after  his  children 
and  that  he  was  going  to  send  the  children  up  to  Syracuse  to  his 
Bister  Nora.  Another  witness  who  was  a  comrade  of  the  de- 
ceased father  in  the  fire  department  testified  that  the  decedent 
told  him  that  he  would  like  to  take  fhe  children  to  his  sister 
N*ora  in  Syracuse ;  that  she  had  a  house  there  and  that  it  would 
be  a  very  nice  place  for  the  children  and  that  he  was  dissatisfied 
with  the  place  where  he  was  stopping  at  that  time,  which  was  at 
the  home  of  the  petitioner.  He  was  about  to  take  a  civil  service 
examination,  and  the  witness,  his  friend,  advised  him  not  to 
send  the  children  to  his  sister  until  after  he  had  completed  his 
examination  as  the  separation  from  the  children  might  affect 
him  and  in  that  way  upset  him.  He  died,  however,  before  the 
day  of  the  examination  arrived. 
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The  letter  above  referred  to  and  the  testimonj  of  these  two 
witnesses,  bothj  reputable  men,  one  an  attorney  of  this  court  and 
both,  so  tar  as  1  can  ascertain,  entirely  disinterested,  except  that 
one  is  the  attorney  for  the  respondent,  appear  to  me  to  strongly 
corroborate  the  testimony  of  the  respondent  and  to  negative  that 
of  the  petitioner.  It  has  been  held  that  weight  should  be  given 
to  the  wishes  of  deceased  parents  in  deciding  questions  of  guard- 
ianship (Underbill  v.  Dennis,  9  Paige,  202;  Smith  v.  Smith,  2 
Dem.  43;  Matter  of  Pierce,  12  llow.  Pr.  532),  and,  as  the 
evidence  of  such  express  wishes  appears  to  me  to  clearly  pre- 
ponderate in  favor  of  the  contention  of  the  respondent,  I  reach 
the  conclusion  that  upon  this  ground  also  the  petitioner  should 
not  receive  a  preference. 

There  is,  however,  one  underlying  principle  which  must  be 
considered  before  finally  reaching  a  conclusion  in  matters  of  this 
character.  Relationship  and  even  the  expressed  desires  of  the 
parents  must  give  way  to  the  rule  that  the  welfare  of  the  child 
in  the  last  analysis  riiust  be  the  guide  in  matters  affecting  the 
latter's  guardianship.  (People  ex  rel.  Pruyne  v.  Walts,  122 
]S\  Y.  238;  Ullman  v.  Ullman,  151  App.  Div.  419;  Matter  of 
Cross,  92  Misc.  Kep.  89,  and  cases  cited.) 

The  petitioner  is  married,  has  two  minor  children  of  her  own 
and  lives  with  her  husband  in  an  apartment  of  five  rooms  in  the 
city  of  Xew  York.  David  Curtin,  the  uncle  of  the  infants,  also 
has  a  family  consisting  of  his  wife  and  children  and  resides  in 
the  city  of  Xew  York.  Margaret  Curtin,  an  aunt  of  the  infants, 
is  a  trained  nurse  by  profession  and  is  unmarried,  and  Xora  C. 
Kennedy,  the  remaining  paternal  aunt,  being  the  one  who  re- 
sides in  Syracuse,  is  married  and  childless. 

Considering  the  matter,  therefore,  from  the  standpoint  of  the 
welfare  of  the  infants,  I  reach  the  conclusion  that  the  petition 
should  not  be  granted  upon  this  ground. 

It  necessarily  follows  that  the  applications  of  the  petitioner 
must  be  denied. 

With  regard  to  the  petition  filed  by  Nora  0.  Kennedy  for  the 
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appointment  of  David  Ciirtin  as  guardian  of  said  infants,  I 
believe  that  the  court  is  not  limited  to  naming  the  person  for 
whose  appointment  the  petitioner  prays.  (Code  Civ.  Pro., 
§  2649;  Ledwith  v.  Led  with,  1  Dem.  154;  Matter  of  Wyckoff, 
67  Misc.  Rep.  1 ;  Estate  of  Van  Derwater,  27  Wkly.  Dig.  314.) 
The  children  in  addition  to  their  personal  property  located 
in  the  city  of  New  York,  it  appears,  will  become  entitled  to 
share  in  a  pension  which  will  be  paid  to  them  in  this  city.  For 
that  reason  I  think  it  advisable  that  David  Curtin,  the  uncle, 
should  be  named  as  the  guardian  of  their  estates  and  he  will  be 
appointed  accordingly.  From  the  testimony  before  me,  I  think 
that  the  best  interests  of  the  infants  require  tbat  they  should  be 
in  the  custody  and  care  of  their  paternal  aunt,  Nora  C.  Ken- 
nedy, who  resides  in  Syracuse,  which  from  all  the  evidence 
before  me  I  conclude  was  the  wish  of  their  deceased  father,  and 
she  will  accordingly  be  appointed  guardian  of  their  persons. 

Decreed  accordingly. 


Matter  of  the  Estate  of  John  S.  Foster,  Deceased. 

{Surrogaie'a  Court,  New  York  County,  Jcmuary,  1916.) 

DowEB — When  widow  not  ENTiToa)  to^Gift  of  life  estate  in  beai« 
ESTATE — ^Authorization  to  executors  and  trustees  to  mortgage. 

Where  testator  gave  his  wife  a  life  estate  in  all  his  real  estate  after 
payment  of  taxes,  insurance  and  repairs  and  authorized  his  executors 
and  trustees  to  mortgage  said  real  estate  in  certain  contingencies,  th« 
widow  is  not  entitled  to  dower  therein. 

Appeal  from  an  order  fixing  the  transfer  tax. 

Hardy,  Stancliife  &  Wbitaker  (Noah  A.  Stancliffe,  of  coun- 
sel) for  appellants. 
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Lafayette  B.  Gleason  (Schuyler  C.  Oarlton,  Alexander  Otis, 
with  him  on  the  brief,  of  counsel),  for  state  comptroller. 

FowLEE,  S. — The  executors  of  decedent's  estate  contend  that 
his  widow  is  entitled  to  dower  in  addition  to  the  provisions 
contained  in  the  will  for  her  benefit  The  transfer  tax  ap- 
praiser refused  to  deduct  the  value  of  the  widow's  dower  from 
the  assets  of  the  estate,  and  the  executors  have  appealed  from  the 
order  entered  upon  his  report  The  decedent  gave  his  wife  a 
life  estate  in  all  his  real  estate  after  the  payment  of  taxes,  in- 
surance and  repairs.  His  executors  and  trustees  were  also 
authorized  to  mortgage  the  real  estate  in  certain  contingencies. 
The  courts  have  held  that  when  a  testator  gives  all  his  real  estate 
in  trust  and  the  trustee  has  power  to  insure  the  property,  to 
make  repairs  or  to  mortgage  it,  such  control  over  the  real  estate 
is  inconsistent  with  the  right  of  the  widow  to  one-third  of  it 
during  her  life.  (Asche  v.  Asche,  113  N.  Y.  232 ;  Matter  of 
Gordon,  172  id.  28.)  I  have  had  occasion  on  a  recent  case 
(Matter  of  Gale,  83  Misc.  Rep.  687)  to  examine  this  question  at 
some  length,  and  tlie  reasons  given  for  my  conclusion  in  that 
case  apply  with'  equal  force  to  tho  matter  now  under  considera- 
tion. I  will  therefore  hold  that  the  widow  is  not  entitled  to 
dower  in  addition  to  the  provision  made  for  her  in  the  will  of 
the  testator.     Order  fixing  tax  affirmed. 

Order  affirmed. 
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Matter  of  the  Estate  of  Hyman  Goldfabb^  Deceased. 

(Surrogate'a  Court,  New  York  County ,  January,  1916.) 

Decedent's  estates — Sale  of  real  estate — Repbbsentatio??s  of  estate 
— When  subbogate  will  authorize  sale — Code  Civ.  Pro.,  §  2685. 

The  terms  upon  which  a  sale  of  a  decedent's  real  estate  in  the  city  of 
ly'ew  York  may  be  made,  or  the  procedure  to  be  followed  in  effecting  a 
sale,  should  be  left  to  the  discretion  of  the  representative  of  the  estate, 
and  only  where  exceptional  circumstances  exist  will  the  surrogate,  under 
.section  2685  of  the  Code  of  Civil  Procedure,  authorize  a  sale  in  a  particu- 
lar manner  or  for  a  specified  price. 

Application  by  administrator  with  the  will  annexed  author- 
izing him  to  sell  certain  real  estate. 

Bosenberg,  Levis  &  Ball^  for  administrator. 

FowLEE,  S. — This  is  an  application  by  an  administrator  with 
the  will  annexed  for  an  order  authorizing  him  to  sell  certain 
real  estate  in  the  manner  and  upon  the  terms  mentioned  in  the 
petition.  The  real  estate  was  held  by  the  testator  subject  to  a 
£rst  and  second  mortgage,  and  the  petitioner  alleges  that  a  for- 
mer tenant  has  offered  to  purchase  the  testator's  equity  for  a 
sum  which,  in  the  opinion  of  the  petitioner,  represents  the  mar- 
ket value  of  such  equity.  I  am  inclined  to  think  that  the  terms 
upon  which  a  sale  of  real  estate  in  this  city  may  be  made,  or  the 
procedure  to  be  followed  in  effecting  a  sale,  should  be  left  to  the 
discretion  of  the  representative  of  the  estate,  and  it  is  only 
where  exceptional  circumstances  exist  that  the  surrogate  should 
exercise  the  power  conferred  upon  him  by  section  2685  of  the 
Code  of  Oivil  Procedure,  and  authorize  a  sale  in  a  particular 
manner  or  for  a  specified  price.  In  this  matter  there  is  no 
apparent  reason  why  the  administrator  with  the  will  annexed 
should  not  follow  the  usual  course  adopted  by  representatives  of 
estates  in  disposing  of  real  estate  devised  subject  to, a  testament- 
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ary  power  of  sale.  The  petitioner  also  asks  the  court  for  direc- 
tions as  to  the  sale  of  articles  of  merchandise  used  by  the  testator 
in  the  manufacture  of  millinery.  The  petition  does  not  state 
facts  which  would  enable  the  court  to  approve  the  particular 
method  of  sale  suggested  by  the  petitioner,  neither  does  it  show 
the  existence  of  such  unusual  or  peculiar  circumstances  as 
would  render  it  inadvisable  or  inexpedient  on  the  part  of  the 
administrator  with  the  will  annexed  to  dispose  of  these  articles 
in  the  ordinary  course  of  business.  The  application  is  denied. 
Application  denied. 


Matter  of  the  Estate  of  John  Montgomeby  Smart,  Deceased, 

{Stirrogate's  Court,  Neic  York  County,  January,   1916.) 

'Sebvice — Of  citation,  how  made — Obdeb  fob — Jubisdiction  of  subbo- 
GATE— Code  Civ.  PBa,  §§  796,  797,  2525,  2526,  2685. 

Where  in  a  proceeding  for  the  sale  of  a  decedent's  real  estate  the  surro- 
gate, under  section  2685  of  the  Code  of  Civil  Procedure,  directs  that  the 
notice  of  the  application  to  all  persons  interested  shall  be  given  by  the 
issuance  of  a  citation,  .service  thereof  must  be  made  strictly  in  accord- 
ance with  sections  2525  and  2526  of  said  Code,  and  a  provision  of  the 
order  directing  the  issuance  of  the  citation  that  it  be  served  personally 
or  by  mail  in  the  manner  prescribed  by  sections  796  and  797  of  said 
Code  is  unauthorized. 

\yhere,  pur.«^uant  to  an  order  for  the  serv'ice  of  a  citation  containing 
such  a  provision,  it  was  served  upon  all  resident  creditors  by  mail,  and 
on  nonresident  creditors  by  mailing  without  publication,  the  surrogate 
acquirecl  no  jurisdiction  as  no  proper  legal  service  of  the  citation  had 
been  made. 

Pboceeding  under  section  2685  of  the  Code  of  Civil  Proce- 
dure for  the  sale  of  property. 

Curtis,  Mallet-Prevost  &  Colt,  for  petitioner. 

Scott,  Xewcomb  &  McLoughlin,  for  Constance  H.  Baldwin. 

Fowler,  S. — This  is  a  proceeding  under  section  2685  of  the 
Code  for  the  sale  of  property.       The  point  is  as  to  the  suffi- 
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ciency  and  regularity  of  the  service  of  process.  Section  2685 
provides  in  part:  '*  If  the  surrogate,  in  his  discretion,  enter- 
tains the  application,  notice  of  such  application  shall  be  given  to 
all  persons  interested  or  in  such  persons  as  the  surrogate  by 
order  directs  to  have  notice,"  and  *'  in  sitch  manner  as  the  sur- 
rogate shall  prescribe/'  This  gives  the  surrogate  wide  latitude 
as  to  the  manner  of  service,  but  in  this  proceeding  before  the 
court  the  surrogate  has  fixed  the  manner  of  service  by  directing 
the  issuance  of  a  citation.  Accordingly,  the  manner  of  service 
having  been  selected,  the  service  of  the  process  must  be  made 
strictly  in  accordance  with  the  statute  governing  service  of  cita- 
tion, and  the  sunogate  has  no  power  to  alter  in  any  way  the 
requirement  of  such  statute  (§§  2525,  2526).  In  this  proceed- 
ing the  order  directing  the  issuance  of  a  citation  further  pro- 
vides that  it  "  be  served  personally  or  by  mail  in  the  manner 
prescribed  by  sections  796  and  797  of  the  Code  of  Civil  Proce- 
dure." Sections  796  and  797  have  no  application  for  they 
apply  solely  to  papers  served  in  an  action  (§  3333),  the  pro- 
ceeding in  question  before  the  court  being  a  special  proceeding. 
Furthermore,  if  these  sections  had  any  application  for  a  special 
proceeding,  they  would  be  excluded  by  the  provisions  of  sections 
^  2525  and  2526  of  the  Code.  Finally,  the  citation  in  this  pro- 
ceeding having  been  served  on  all  creditors  residents  of  the  State 
of  New  York  by  mail,  and  on  creditors  residents  of  other  states 
by  mailing,  vnthout  publication,  no  service  as  provided  by  the 
statute  has  been  made,  and  the  surrogate  has  not  acquired  juris- 
diction of  the  parties.  If  section  2685  were  to  be  held  to 
authorize  such  service,  the  service  of  a  citation  would  become  a 
very  much  less  formal  matter  than  under  the  previous  acts. 
The  service  is  not  sufficient.  In  all  proceedings  begun  by  cita- 
tion in  a  court  which  proceeds  in  rem  care  must  be  exercised  by 
the  surrogate  in  reference  to  the  service  of  the  citation.  He  has 
no  power  to  vary  the  statute. 

Decreed  accordingly. 
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Matter  of  the  Estate  of  Schboedeb^  Deceased. 

(8urrogate'8  Court,  New  York  County,  January,  1916.) 

Attobnets — Proceeding  in  Subbooate's  Coubt  in  belation  to  ait  estate 
— ^When  attobnet  cannot  be  compelled  to  disclose  administbatob's 

ADDBE8S — ExECUTOBS  AND  ADMINISTBATOBS. 

Where  there  is  no  proceeding  pending  in  a  Surrogate's  Court  in  rela- 
tion to  an  estate,  one  not  shown  to  be  the  attorney  for  the  administrator 
cannot  be  compelled  to  disclose  the  latter's  address  on  the  petition  of  a 
creditor  of  the  estate. 


Application  for  an  order  directing  an  attorney  to  disclose 
the  address  of  the  administrator  of  decedent's  estate. 

Marsh  &  Wever,  for  William  A.  Shufelt,  a  creditor. 

Thomas  P.  McKenna,  for  Edward  E.  Rice^  administrator. 

FowLEE,  S. — This  is  an  application  for  an  order  directing 
an  attomey-at-law  to  disclose  the  address  of  the  administrator 
of  decedent's  estate.  The  petitioner  alleges  that  he  is  a  creditor 
of  decedent's  estate^  that  he  has  endeavored  to  serve  the  admin- 
istrator with  an  order  requiring  him  to  file  an  inventory  of  the 
estate ;  that  he  has  used  due  diligence  in  his  efforts  to  make  such 
service,  but  that  he  has  been  unsuccessful  owing  to  the  fact  that 
the  administrator's  present  address  is  unknown  to  him.  The 
petitioner  further  alleges  that  h-e  requested  Thomas  P. 
McKenna,  Esq.,  whom  he  describes  as  attorney  for  the  said 
administrator,  to  disclose  the  address  of  the  administrator,  but 
that  he  received  no  reply  from  Mr.  McKenna.  The  petitioner 
does  not  all^e  that  Thomas  P.  McKenna  is  the  attorney  for 
the  administrator  in  any  proceeding  pending  in  this  court,  nor 
does  he  state  facts  which  would  justify  his  designation  of  Mr. 
McKenna  as  attorney  for  the  administrator.       As  there  is  no 
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proceeding  pending  in  this  court  in  relation  to  the  estate  of  the 
decedent,  and  Mr.  McKenna  does  not  appear  upon  this  applica- 
tion as  attorney  for  the  administrator,  the  court  cannot  compel 
him  to  disclose  the  address  of  the  administrator.  (Walton  v. 
Fairchild,  4  N.  Y.  Supp.  552;  Matter  of  Malcom,  129  App. 
DiV.  236 ;  Matter  of  Trainor,  146  id.  118.)  The  fact  that  the 
moving  papers  were  served  on  Mr.  McKenna,  and  that  immedi- 
ately under  his  signaure  acknowledging  such  service  there  ap- 
pear the  words  "  Attorney  for  Edward  E.  Rice,  Administrator,'^ 
in  the  handwriting  of  some  other  person,  does  not  constitute  an 
acknowledgment  by  Mr.  McKenna  that  he  is  attorney  for  the 
administrator  and  authorized  to  appear  for  him  in  this  applica- 
tion. He  may  be  advising  the  administrator  in  the  ordinary 
course  of  administration  of  the  estate,  but  he  is  not  attorney 
for  the  administrator  in  any  proceeding  pending  in  this  court. 
The  application  is  therefore  denied. 

Application  denied. 


Matter  of  the  Estate  of  DeLancy  A.  Kane,  Deceased. 

{Surrogate's  Court,  Neve  York  County,  Jfanuary,  1916.) 

I>OMICILE — PBESUMPTIO:f  THAT  DOMICILE  OP  ORIGIN   OONTINTTED — WlLLS. 

Where  decedent,  who  in  his  will  described  himself  as  a  resident  of 
Rhode  Island,  on  becoming  an  invalid  came  to  the  State  of  New  York  for 
treatment  and  on  account  of  being  in  no  condition  to  be  removed  to 
His  home  in  Newport  remained  in  the  State  of  New  York  until  his  death 
some  years  later,  the  evidence  is  insufficient  to  overcome  the  presumption 
that  his  domicile  in  Rhode  Island  where  he  was  born  continued  and  was 
his  last  domicile. 

Application  to  obtain  adjudication  as  to  decedent's  last 
domicile. 
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Cadwalader,  Wichersham  &  Taft  (Francis  Smyth,  of  coun- 
sel), for  executors. 

Eldred  E.  Jacobson,  for  state  comptroller. 

Fowler^  S. — This  matter  has,  by  stipulation,  been  certified 
to  the  surrogate  from  the  transfer  tax  appraiser  for  the  pur- 
pose of  obtaining  the  surrogate's  adjudication  of  the  decedent's 
last  domicile.  The  evidence  submitted  discloses  that  Mr. 
Kane's  domicile  of  origin  was  Rhode  Island,  where  he  resided 
until  1873.  In  1873  he  married  a  lady  apparently  domiciled 
in  this  State,  and  for  some  time  thereafter,  and  until  the  year 
1900,  he  lived  at  the  place  of  her  family  domicile,  New 
Rochelle,  N.  Y.  In  1900  Mr.  Kane's  house  at  New  Rochelle 
was  sold  and  another  family  residence  was  then  acquired  at 
Newport,  R.  I.,  Mr.  Kane's  domicile  of  origin.  For  many 
years  thereafter  Mr.  Kane  lived  and  voted  in  Newport,  R.  I., 
where  in  or  about  1906  he  was  made  a  city  alderman  by  popular 
election.  While  he  was  in  good  health  Mr.  Kane  continued  to 
live  in  Rhode  Island.  In  his  last  will  he  described  himself  as 
a  resident  of  Newport  in  that  State.  In  1909,  being  then  an 
invalid,  Mr.  Kane  was  removed  to  New  Rochelle,  presumably 
for  treatment,  and  thereafter  his  health  was  such  that  he  was 
in  no  condition  to  be  removed  to  his  home  in  Newport.  He 
consequently  remained  at  New  Rochelle  until  his*death,  which 
occurred  April  4,  1915.  This  was  doubtless  a  long  absence 
from  home,  but  during  all  the  time  of  such  absence  from  New- 
port it  appears  that  Mr.  Kane  was  assessed  and  paid  his  taxes 
on  his  personal  estate  as  a  resident  of  Newport,  R.  I.  His 
mansion  house  in  NevTport  was  kept  always  ready  furnished 
for  his  immediate  occupancy  in  case,  at  any  time,  he  should  be 
able  to  return  home.  Had  this  condition  transpired  there 
would  have  been  no  question  that  Mr.  Kane's  last  domicile 
was  Rhode  Island.     But  the  fact  that  an  invalid  gentleman  is 
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not  able  to  return  to  his  place  of  residence  for  a  long  time  does 
not  per  se  negative  an  established  domicile  of  origin  and  choice. 
A  domicile  once  acquired  and  demonstrated  is  always  pre- 
sumed to  continue  in  the  absence  of  positive  proof  to,  the  con- 
trary. There  is  here  no  adequate  proof  to  the  contrary.  Mere 
absence  from  home  is  not  sufficient  proof  of  a  change  of  domi- 
cile. There  is  no  evidence  of  any  kind  on  the  part  of  Mr.  Kane 
that  he  had  exchanged  his  domicile  of  origin  and  choice.  I 
therefore  find  from  the  evidence  that  Mr.  Kane's  last  domicile 
was  in  Rhode  Island  and  not  in.  this  State.  Settle  order  on 
notice,  remitting  the  report  to  the  appraiser  for  further  pro- 
ceedings pursuant  to  this  judgment. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Arthur  F.  Kaufman,  Deceased. 

( Surrogate's  Court,  Neip  York  County,  January,  1916.) 
GuABDiANS — Of  infants — When  obdeb  dispening  with  secubity  will 

BE  DENIED CODE  CiV.  PbO.,  §  2650. 

An  application  under  siection  2650  of  the  Code  of  Civil  Procedure  (New 
Surrogate's  Law  of  1914)  for  an  order  dispensing  with  security  by  the 
guardian  of  an  infant  will  be  denied. 

Application  under  section  2650,  Code  of  Civil  Procedure, 
for  an  order  dispensing  with  security  by  the  guardian  of  an 
infant. 

Olcott,  Gruber,  Bonynge  &  McManus,  for  petitioner. 

Fowler,  S. — This  is  an  application  under  section  2650, 
Code  of  Civil  Procedure,  of  the  New  Surrogates'  Law  of  1914, 
for  an  order  dispensing  with  security  by  the  guardian  of  an 
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infant.  When  this  section  of  the  New  Surrogates'  Law  was 
first  enacted  I  expressed  my  grave  concern  and^  fear  that  if 
generally  construed  and  applied  that  section  would  operate 
harshly  and  to  the  discomfiture  of  infants  coming  before  this 
court.  (Estate  of  SeiflFert,  Surr.  Decis.,  1914,  p.  1135 ;  Mat- 
ter of  Hirshfield,  88  Misc.  Rep.  399.)  The  Supreme  Court 
has  arrived  at  a  similar  conclusion  in  so  far  as  infants  before 
that  court  were  concerned.  (Haug  v.  Hewitt,  87  Misc.  Rep. 
67 ;  Benson  v.  fiiemons,  92  Misc.  Rep.  509.)  I  am  aware  from 
the  reports  that  suoh  decisions  were  not  approved  by  some  of 
my  learned  confreres.  They  argued  that  the  ease  and  benefit 
of  poor  people  who  could  not  afford  bonds  should  be  first  con- 
sidered, and  the  usual  criticism  of  reactionary  construction  of 
this  beneficent  law  was  not  lacking.  In  imitation  of  the  prac- 
tice of  some  other  counties,  it  appears  that  printed  books  were 
prepared  in  this  county  to  facilitate  such  applications  and  sub- 
sequent proceedings  by  such  guardians  for  maintenance  allow- 
ances to  be  made  out  of  the  estates  of  such  infants.  Of  the 
preparation  of  these  books  I  was  not  made  aware.  But  I  am 
responsible  in  some  measure  for  their  continuance,  because  I 
consented  to  give  them  a  trial. 

I  was  never  impressed  by  the  arguments  in  favor  of  that 
construction  of  the  new  law  which  might  enable  the  guardians 
of  poor  children  to  make  way  with  their  little  estates ;  nor  was 
I  impressed  by  wisdom  of  short  cuts  to  allowances  for  main- 
tenance. The  protection  suggested  by  the  act  as  a  substitute 
for  security  seemed  to  me  hollow  and  grossly  defective,  as  has 
proved  to  be  the  case.  After  a  year  has  elapsed  since  the  new 
law  went  into  operation,  time,  that  great  solvent  of  all  evils, 
has  justified  all  my  apprehensions  and  vindicated  every  word 
of  my  most  frank  criticism.  I  am  now  advised  by  the  guardian 
clerk  of  this  court  that  in  some  instances  these  guardians,  giv- 
ing no  security  under  the  law,  have  boldly  walked  off  with  the 
infants'  estates,  or,  where  sums  have  been  allowed  such  guard- 
ians for  the  infants'  maintenance,  these  suretyless  guardians 
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have  converted  the  allowance  to  their  own  use  and  failed  to 
apply  the  same,  or  even  a  part  thereof,  to  the  use  of  these  poor 
infants;  Forty-six  per  cent,  of  the  guardians  named  without 
bonds  under  the  new  law  are  in  default.  If  we  were  to  call 
them  to  account,  having  given  no  security,  they  would  not  re- 
spond to  the  decree,  and  to  commit  them  to  the  common  jail  for 
disobedience  would  be  a  great  public  charge.  These  helpless 
children  thus  defrauded  are  now  beginning  to  complain  aloud 
to  this  court,  but  their  cries,  to  my  sorrow  and  regret,  must 
this  time  fall  on  a  deaf  ear,  as  where  no  bonds  have  been  re- 
quired of  the  guardians,  they  are,  in  every  instance,  person- 
ally irresponsible.  It  must  be  apparent  that  such  a  state  of 
things  cannot  be  allowed  to  continue  in  an  orphans'  court.  I 
shall  hereafter,  under  no  circumstances,  no  matter  how  much 
importuned,  or  annoyed,  or  reprehended,  designate  any  guard- 
ian for  any  infant  without  full  and  ample  security ;  nor  will  I 
hereafter  entertain  any  short  application  for  maintenance, 
written  in  any  office  book  of  forms,  or  formulated  in  any  other 
manner  than  that  anciently  employed  in  this  court  before  the 
new  law  went  into  eifect.  Of  this  I  am  finally  and  firmly 
resolved. 

Application  denied. 


NOTE  ON  CODE  CIV.  PRO.,  §  2650. 

The  provisions  of  section  2660  of  the  Code  of  Civil  Procedure  apply  to» 
guardians  appointed  by  will. 

Where  letters  of  guardianship  are  applied  for  pursuant  to  an  appoint* 
ment  contained  in  a  will,  and  the  estate  of  a  minor  is  less  than  $2,000^ 
held,  that  in  the  county  of  Bronx,  being  a  county  containing  a  part  of  a 
city  of  the  first  class,  the  petitioner  is  not  required  to  give  a  bond,  but 
must  comply  with  the  provisions  affecting  guardians  of  such  estates  in 
such  counties  contained  in  section  2650.  (Matter  of  Heubsch,  12  Millii 
Surr.  656;  87  Misc.  566.) 

An  application  for  the  issuance  of  letters  of  guardianship  of  an  infant 
entitled  to  a  legacy  or  distributive  share  under  $2,000,  without  security 
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will  be  denied  on  the  ground  that  §  2650  is  in  hopele&s  conflict  with  §  2739, 
which  the  court  will'  follow  as  the  one  most  consistent  with  justice  and 
public  policy,  andi  a  guardian  appointed  on  his  filing  security  double  the 
amount  of  the  property,  will  be  approved  by  the  surrogate.  (Matter  of 
Hirshfeld,  13  Mills  Surr.  333;  88  Misc.  3&9.) 

Upon  the  settlement  of  an  action  brought  on  behalf  of  an  infant,  the 
court  will  not  direct  payment  of  the  proceeds,  less  attorney's  fees,  to  the 
infant's  general  guardian  appointed  by  the  surrogate  without  a  bond. 
(Haug  V.  Hewitt,  87  Misc.  67.) 

An  action  to  enforce  the  liability  of  the  sureties  on  the  deceased  guar- 
dian's bond  may  be  maintained  by  the  latter's  successor.  (Van  Zandt  v. 
•Grant,  67  App.  Div.  70.) 

Such  successor  should  be  required  to  give  a  bond  in  an  amount  at  least 
twice  the  value  of  any  property  in  his  hands  added  to  the  amount  which 
the  administrator  is  adjudged  to  pay  over  to  him.     (1901)   Id. 

A  fund  acquired  by  the  settlement  of  an  action  brought  in  the  Supreme 
Oourt  for  personal  injuries  to  an  infant  must  remain  under  the  control  of 
said  court  which  is  in  duty  bound  to  see  that  the  fund  is  conserved,  or, 
if  necessary,  applied  under  its  direction  for  the  benefit  of  the  infant,  and 
the  petition  of  his  general  guardian,  appointed  by  the  Surrogate's  Court 
without  bonds,  that  said  fund  be  turned  over  to  him  and  another,  for  the 
■avowed  purpose  of  enabling  petitioner  to  apply  to  the  Surrogate's  Court 
lor  the  withdrawal  of  part  of  the  funds  to  pay  for  medical  attendance 
And  "other  expenses"  of  said  infant,  will  be  denied.  (Benson  v.  Siemons 
11915],  92  Misc.  509.) 

Payment  by  an  insurance  company  of  the  amount  of  a  policy  due  the 
Infants  by  a  check  drawn  to  the  order  of  the  guardian,  individually  and 
as  general  guardian,  without  including  the  name  of  the  person  designated 
in  the  order  to  serve  jointly  with  the  general  guardian,  is  no  defense  in 
an  action  for  the  amount  of  the  policy.  (Duncan  v.  Mutual  Life  Ins.  Co., 
99  Misc.  280.) 


Matter  of  the  Estate  of  Harold  E.  Boebcike,  Deceased. 

(Surrogate's  Court,  New  York  County,  January,  1916.) 

Executors  and  administbators — Dtjties  op — Who  entitled  to  certain 
STOCK — Decedents'  estates — Actions — ^Accounting. 

Where  diecedent,  a  stock  broker,  held  stock  purchased  by  him  for 
account  of  petitioner  as  security  for  the  payment  of  the  balance  of  the 
purchase  price  and  it  is  unpaid  at  the  time  of  the  decedent's  death,  the 
title  to  the  stock  is  in  decedent. 
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In  case  the  administratrix  fails  to  perform  the  contract  for  the  pur- 
chase and  delivery  of  the  stock  in  question,  the  petitioner  has  a  cause 
of  action  against  her  on  a  claim  against  decedent's  estate  enforcible  in 
an  appropriate  tribunal  or  determinable  upon  the  judicial  settlement 
of  the  account  of  the  admin istratrix,  but  the  court  cannot  direct  her  to 
purchase  and  deliver  to  petitioner  the  securities  claimed  by  him  as  the 
effect  will  be  to  create  a  preference  over  other  creditors  of  the  estate. 

Application  to  compel  administrator  to  deliver  to  petitioner 
certain  shares  of  stock. 

Milton  Dammann  (David  Michelsohn,  of  counsel),  for 
petitioner. 

Max  L.  Amstein,  for  administratrix. 

Fowler,  S. — This  is  an  application  to  compel  the  adminis- 
tratrix of  decedent's  estate  to  deliver  to  the  petitioner  certain 
shares  of  stock.  The  petitioner  allies  that  the  decedent,  prior 
to  his  death,  was  engaged  in  business  as  a  stockbroker,  and  that 
he  purchased  for  the  petitioner  100  shares  of  Standard  Motor 
Company  stock,  100  shares  of  Kennecott  Copper  Company 
stock  and  200  shares  of  the  capital  stock  of  the  International 
Mercantile  Marine  Company.  The  petitioner  further  alleges 
that  he  paid  the  decedent  $2,400  on  account  of  the  purchase 
price  of  this  stock;  that  the  decedent  held  the  shares  of  stock 
as  securitj^  for  the  payment  of  the  balance  of  the  purchase  price ; 
that  the  petitioner  tendered  to  the  administratrix  of  decedent's 
estate  such  balance,  and  demanded  delivery  of  the  stocks,  and 
that  the  administratrix  has  failed  to  make  such  delivery.  The 
administratrix  in  her  answer  denies  that  the  decedent  purchased 
for  the  petitioner  any  stock  of  the  International  Mercantile 
Marine  Company,  but  she  admits  that  the  decedent  purchased 
the  other  shares  of  stock  mentioned  in  the  petition,  and  that  such 
shares  of  stock  were  purchased  on  margin.  She  further  alleges 
that  she  has  not  in  her  possession,  and  did  not  have  at  the  time 
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of  the  commencement  of  this  proceeding,  any  of  the  shares  of 
stock  mentioned  in  the  petition  as  belonging  to  the  petitioner. 
When  the  decedent  purchased  for  the  account  of  the  petitioner 
the  stocks  mentioned  in  the  petition,  he  did  not  deliver  them 
to  the  petitioner,  but  held  them  as  security  for  the  payment  of 
the  balance  of  the  purchase  price.  The  petitioner,  therefore, 
cannot  identify  the  particular  certificate  or  certificates  of  shares 
of  stock  which  were  received  by  the  decedent  when  he  made  the 
purchase  for  the  account  of  the  petitioner.  While  the  adminis- 
tratrix in  her  answer  denies  that  she  has  in  her  possession  the 
stocks  mentioned  in  the  petition,  it  appeared  upon  the  hearing 
before  me  that  she  has  a  number  of  certificates  of  stock  in  the 
companies  mentioned  in  the  petition,  but  that  these  shares  of 
stock  are  claimed  by  other  customers  of  the  decedent.  In  the 
absence  of  such  allegations  in  the  petition  as  would  enable  the 
court  to  identify  the  particular  certificates  of  stock  claimed  by 
the  petitioner,  it  cannot  direct  the  administratrix  to  deliver 
any  of  the  certificates  in  her  possession.  The  shares  of  stock 
purchased  by  the  decedent  for  the  account  of  the  petitioner 
were  held  by  him  as  security  for  the  payment  of  the  balance  of 
the  purchase  price,  and  the  title  to  such  shares  remained  in  the 
decedent,  the  relation  between  the  decedent  and  the  petitioner 
being  that  of  pledgee  and  pledgor.  (Content  v.  Banner,  184 
X.  Y.  121.)  At  the  time  of  decedent's  death  the  balance  of 
the  purchase  price  had  not  been  paid  by  the  petitioner;  there- 
fore, the  title  to  the  shares  of  stock  was  in  the  decedent  at  the 
time  of  his  death.  If  the  administratrix  fails  to  perform  the 
contract  which  the  decedent  entered  into  with  petitioner  for 
the  purchase  and  delivery  of  the  shares  of  stock  mentioned  in 
the  petition,  the  petitioner  has  a  cause  of  action  against  the 
administratrix  or  a  claim  against  the  estate  which  may  be 
enforced  in  the  appropriate  tribunal,  or  which  may  be  deter- 
mined upon  the  judicial  settlement  of  the  account  of  the  admin- 
istratrix.    While  it  is  true  that  the  stockbrokers  may 'discharge 
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their  obligation  by  returning  the  number  of  shares,  though  not 
the  identical  certificates  pledged  with  them  (Carlisle  v.  Norris, 
215  N".  Y.  400),  the  court  cannot  direct  the  administratrix  to 
purchase  apd  deliver  to  the  petitioner  the  securities  claimed  by 
him,  as  such  direction  might,  in  effect,  give  the  petitioner  a 
preference  over  the  other  creditors  of  decedent's  estate. 

Application  denied. 


Matter  of  the  Estate  of  Sibney  B.  Mills,  Deceased. 

iSurrogate'a  Court,  New  York  County,  January,  1916.) 

Taxes — ^AssESsmo  of  transfer  tax — ^Appeal — Evidence — Tax  Law, 
§  232 — Evidence — Contracts — Appeal — ^When  order  assessing  trans- 
fer TAX  AFFTRMia>. 

The  surrogate  without  yachting  or  reversing  an  order  assessing  a 
transfer  tax  has  power  to  remit  the  report  of  the  appraiser  for  the  taking 
of  such  further  testimony  in-  regard  to  an  account  with  a  certain  firm 
for  which  deced*ent  had  been  a  traveling  salesman  as  will  enable  the 
court  to  satisfactorily  and  intelligently  determine  the  question  of  law 
presented  by  the  appeal  from  said  order. 

Under  section  232  of  the  Tax  Law  the  state  controller  has  an  absolute 
right  of  appeal  from  a  pro  forma  order  fixing  a  transfer  tax  and  the 
surrogate  must  entertain  the  appeal  and  determine  the  questions  pre- 
sented by  it  irrespective  of  the  motives  which  prompted-  the  taking  of 
the  appeal  or  the  effect  of  his  decision  upon  the  interest  of  the  State  of 
New  York. 

While  it  has  been  judicially  determined  that  a  deposit  of  money  made 
by  a  husband  in  the  name  of  himself  and  wife  riiises  a  presumption  that 
he  intended  to  confer  upon  her  the  right  of  sole  ownership  to  the  deposit 
in  the  event  of  her  surviving  him,  such  presumption  will  be  indulged 
only  when  there  is  no  explanation  of  the  conditions  under  which  the 
account  was  opened  or  evidence  of  the  agreement  entered  into  by  the 
parties  at  the  time. 

Where  there  is  evidence  that  decedent  in  having  the  name  of  his  wife, 
with  his  own,  entered  in  the  books  of  a  company  by  which  he  was  em- 
ployed as  a  traveling  salesman  under  an  agreement  that  he  should  be 
entitled  to  a  certain  percentage  of  the  profits  of  the  business  intended 
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to  empower  her  to  draw  money  from  the  account  if  she  needed  it  during 
his  absence  from  the  city,  and  it  also  appears  that  it  was  not  the  inten- 
tion of  decedent  to  confer  upon  his  wife  the  absolute  right  to  the  amount 
on  deposit  in  the  event  of  her  surviving  him,  it  musrt  be  held  that  the 
amount  on  deposit  with  the  company  at  the  time  of  decedent's  death 
constituted  a  part  of  his  estate  and  passed  to  his  next  of  kin  in  accord- 
ance with  the  provisions  of  the  intestate  laws,  and  an  order  assessing  a 
transfer  tax  which  provides  for  such  distribution  of  the  estate  will  be 
affirmed. 

Appeal  from  an  order  entered  upon  an  appraiser's  report. 

Salter  &  Steinkamp,  for  administrators. 

John  S.  Jenkins,  for  state  comptroller. 

FowLKR^  S. — The  appeal  taken  by  the  state  comptroller  from 
the  order  entered  upon  the  appraiser's  report  brings  up  for 
review  the  finding  of  the  appraiser  in  r^ard  to  the  sum  of 
$92,730.35  standing  on  the  books  of  Rogers,  Peet  &  Co.  to  the 
credit  of  "  S.  B.  Mills  or  Maria  F.  Mills."  The  appraiser 
reported  that  this  sum  constituted  a  part  of  the  assets  of  dece- 
dent's estate  and  that  it  passed  to  his  next  of  kin  in  accordance 
with  the  provisions  of  the  intestate  laws  of  this  State.  The 
state  comptroller  contends  that  the  form  of  the  account  shows 
that  it  was  a  joint  account,  and  that  as  the  decedent  was  sur- 
vived by  his  wife  the  amount  standing  to  the  credit  of  the 
account  on  the  date  of  decedent's  death  became  her  property 
absolutely  by  right  of  survivorship.  The  administrators  of  the 
estate  raise  a  preliminary  question  involving  the  right  of  the 
state  comptroller  to  appeal  from  the  order  of  this  court  entered 
the  4th  of  .October,  1915.  The  papers  before  me  show  that  the 
appraiser  originally  appointed  to  appraise  the  decedent's  estate 
filed  his  report  on  April  29,  1913,  and  that  an  order  assessing 
a  tax  upon  the  estate  of  decedent  in  conformity  with  the  find- 
ings of  the  appraiser  was  entered  on  the  6th  day  of  May,  1913 ; 
that  an  appeal  was  taken  to  the  surrogate  from  the  pro  forma 
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order  fixing  tax,  and  that  the  question  presented  by  the  appeal 
was  whether  the  appraiser   was  correct  in  finding  that  the 
amount  on  deposit  with  Rogers,  Peet  &  Co.  constituted  a  part 
of  the  assets  of  decedent's  estate.     When  the  appeal  came  up 
for  argument  the  attorneys  for  the  respective  parties  consented 
that  the  appraiser's  re}X)rt  be  remitted  to  him  for  the  purpose  of 
taking  further  testimony  in  regard  to  the  account  with  Rogers, 
Peet  &  Co.     The  question  of  law  raised  by  the  notice  of  appeal 
was  njot  argued  before  the  surrogate,  and  was  not  decided  at 
that  time.     An  order  was  entered  in  accordanec  with  the  stipu- 
lation of  the  parties,  and  the  matter  was  remitted  to  an  ap- 
praiser for  the  purpose  of  taking  further  testimony.     The  ap- 
praiser subsequently  filed  a  report  confirming  in  all  respects  the 
original  report,  and  an  order  was  entered  on  this  supplemental 
report  on  the  4tli  day  of  October,  1915,  which  ratified  and 
confirmed  the  order  assessing  tax  entered  on  the  6th  day  of  May, 
1913.     The  administrators  cpntend  that  the  appeal  from  this 
order  should  be  taken  to  the  Appellate  Division  and   not  to 
the  surrogate.     When  the  appeal  from  the  original  order  was 
before  the  surrogate,  it  was  deemed  necessary  to  the  proper 
determination  of  the  question  raised  by  the  appeal  that  further 
testimony  be  taken  concerning  the  circumstances  attendant  upon 
the  opening  of  the  account  with  Rogers,  Peet  &  Co.,  and  the 
matter  was  remitted  to  the  appraiser  for  that  purpose.     But 
the  order  assessing  the  tax  was  not  vacated  or  reversed,  so  that 
the  effect  of  the  order  remitting  the  report  was  to  authorize  the 
appraiser   to   take   such   further  testimony   in   regard   to   the 
account  with  Rogers,  Peet  &  Co.,  as  would  enable  the  court  to 
satisfactorily  and  intelligently  determine  the  question  of  law 
presented  by  the  appeal.     This  the  surrogate  had  the  power  to 
do.       (Matter  of  Westurn,  152  "NL  Y.  93;  Matter  of  Thomp- 
son, 57  App.  Div.  317;  Matter  of  Gibbs,  60  Misc.  Rep.  645.) 
The  appraiser  took  testimony  and  filed  a  supplemental  report. 
That  part  of  the  supplemental  report  which  attempted  to  con- 
firm the  original  report  was  merely  surplusage,  and  the  same 
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charaoterizatioii  applies  to  that  part  of  the  order  entered  upon 
the  supplemental  report  which  ratified  and  confirmed  the  origi- 
nal order  fixing  tax.  At  that  time  there  had  been  no  judicial 
determination  of  the  question  presented  by  the  appeal,  and  until 
such  a  determination  has  been  made  by  the  surrog&te  acting  as 
a  judicial  officer  no  appeal  lies  in  the  Appellate  Division. 
(Matter  of  Costello,  189  N.  Y.  288.)  The  orders  entered  upon 
the  original  and  supplemental  reports  of  the  appraiser  were 
merely  pro  format  and  it  is  from  the  judicial  review  of  these 
orders  by  the  surrogate  that  an  appeal  lies  to  the  Appellate 
Division.  (Matter  of  Costello,  supra;  Matter  of  Victor,  160 
App.  Div.  32.)  The  preliminary  motion  made  by  the  adminis- 
trator to  dismiss  the  appeal  on  this  point  is  therefore  denied. 
The  administrators  also  contend  that  the  appeal  of  the  state 
comptroller  should  be  dismissed  because  a  decision  in  accord- 
ance with  his  contention  would  result  in  reducing  the  tax  which 
has  been  assessed  upon  the  distributive  shares  of  the  next  of 
kin  by  the  order  appealed  from.  The  statute  (Tax  Law,  §  232) 
gives  the  state  controller  the  absolute  right  of  appeal  from  a 
pro  forma  order  fixing  tax,  and  the  surrogate  must  entertain 
the  appeal  and  determine  the  questions  presented  by  it  irre- 
spective of  the  motions  which  prompted  the  taking  of  the  appeal 
or  the  effect  of  his  decision  upon  the  interests  of  the  State  of 
New  York.  I  shall  now  proceed  to  consider  the  appeal  on  its 
merits.  The  testimony  taken  before  the  appraiser  shows  that 
the  decedent  was  a  traveling  salesman  employed  by  Rogers, 
Peet  &  Co.,  and  that  by  virtue  of  an  agreement  entered  into 
with  the  company  he  was  entitled  to  a  certain  percentage  of 
the  profits  realized  by  the  company  from  the  conduct  of  its 
business.  These  profits,  however,  were  not  payable  except  at 
the  end  of  every  third  year.  The  agreement  did  not  provide 
that  a  percentage  of  the  annual  profits  be  paid  to  the  decedent 
at  the  end  of  each  year,  but  that  this  percentage  should  be 
based  upon  the  net  profits  resulting  from  the  operation  of  the 
business  for  a  period  of  three  years.     The  books  of  the  company 
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showed  at  the  end  of  each  year  the  profit  or  loss  realized  by 
the  company  during  the  preceding  year,  but  the  decedent  was 
not  entitled  to  his  proportion  of  such  profits  until  the  expira- 
tion of  three  years,  and,  if  the  business  of  the  company  during 
a  period  of  three  years  showed  a  profit,  the  decedent  was 
entitled  to  a  percentage  of  such  profit.  The  papers  before  me 
do  not  disclose  the  particular  time  when  the  name  of  the  dece- 
dent's wife  was  included  with  that  of  the  decedent  on  the  ac- 
-count  books  of  the  company.  The  only  evidence  in  regard  to 
the  intention  of  the  decedent  in  opening  the  account  is  contained 
in  the  testimony  given  by  his  son.  H«  testified  that  the  account 
was  opened  so  that  his  mother  could  draw  money  if  she  needed 
it  while  his  father  was  away.  He  also  testified  that  his  mother 
never  exercised  the  right  to  draw  any  part  of  the  sum  on  deposit 
with  Rogers,  Peet  &  Co.,  and  there  is  no  testimony  that  she  even 
knew  of  the  existence  of  the  account.  The  courts  have  held  that 
a  deposit  made  by  a  husband  in  the  name  of  himself  and  his 
-wife  raises  a  presumption  that  the  husband  intended  to  confer 
upon  his  wife  the  right  of  sole  ownership  of  the  deposit  in  the 
event  of  her  surviving  him.  (West  v.  McCuUough,  123  App. 
Div.  846;  aifd.,  194  N.  Y.  518;  Matter  of  Tilley,  166  App. 
Div.  240;  Matter  of  Thompson,  167  id.  356.)  But  this  pre- 
sumption of  intention  will  be  indulged  in  only  when  there  is 
no  explanation  of  the  conditions  under  which  the  account  was 
opened  or  evidence  of  the  agreement  entered  into  by  the  parties 
at  that  time.  If  there  is  evidence  of  such  an  agreement,  or  of 
the  intent  of  the  parties,  there  is  no  presumption,  and  the  in- 
tention of  the  parties  will  be  given  effect.  In  the  matter  under 
<5onsideration  there  is  evidence  that  the  decedent,  in  having  the 
name  of  his  wife  entered  on  the  books  of  Rogers,  Peet  &  Co. 
in  connection  with  his  ovni,  intended  to  empower  her  to  draw 
money  from  that  account  if  she  needed  it  during  his  absence 
from  the  city.  As  her  right  to  draw  any  money  from  the 
account  was  limited  to  that  contingency,  and  the  evidence  shows 
that  it  was  not  the  intention  of  the  decedent  to  confer  upon  her 
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the  absolute  right  to  the  amouat  on  deposit  in  the  event  of  her 
Burviving  him,  it  must  be  held  that  the  am'ount  on  deposit  with 
Rogers,  Peet  &  Co.  at  the  time  of  decedent's  death  constituted  a 
part  of  his  estate,  and  was  distributable  among  the  next  of  kin 
in  accordance  with  the  provisions  of  the  intestate  laws.  As 
the  order  assessing  a  tax  upon  the  estate  provides  for  a  distri- 
bution of  the  estate  and  a  taxation  of  the  distributive  shares 
in  accordance  with  this  decision,  the  order  is  affirmed. 

Order  affirmed. 


Matter  of  the  Estate  of  Georgia  C.  Balch,  Deceased. 

{Surrogate's  Court ,  Netc  York  County,  January,   1916.) 

Lunatics — Presumption  in  favor  of  sanity — Rule  as  to  change  or 
i>om![cii£ — Domicile — What  evidence  necessary  to  establish  domicilk 
— When  adjudication  binding  on  Surrogate's  Court — Evidence. 

Where,  without  determination  as  to  the  sanity  of  an  inmate  of  an 
asylum  for  the  insane,  she  wa«  discharged  and  permitted  to  go  at  large, 
the  presumption  is  in  favor  of  a  resumption  of  sanity  and  that  s^he  was 
again  sui  juris  to  all  intents  and  purposes. 

The  rule  is  that  every  person  sui  juris  is  free  to  choose  his  domicile 
and  change  it  at  his  pleasure. 

Where  one  since  deceased  while  a  resident  of  California  brought  a 
suit  therein  in  a  -court  of  competent  jurisdiction  in  which  it  was  deter- 
mined that  her  la«t  domicile  was  in  that  State,  such  adjudication  is 
bindiing  upon  the  Surrogate's  Court  in  this  State  under  the  full  faith  and 
credit  clause  of  the  Constitution  of  the  United  States. 

The  fact  that  a  decedent  resided  in  California  continuously  for  the 
last  two  years  of  her  life,  and  that  on  her  death  the  courts  of  that  State 
granted  administration  upon  her  estate,  sufficiently  established  her  domi- 
cile in  the  State  of  California  at  the  time  of  her  death. 

Very  little  evidence  of  intent  to  take  up  a  new  domicile  is  necessary 
in  the  case  of  an  unmarried  woman  or  widow  who  continuously  resides 
in  a  place  far  from  her  domicile  of  origin. 

Proceeding  to  have  question  of  domicile  determined. 


MATTEE  OF  BALCH.  203 

Fletcher,  Silleocks  &  Leahy  (Henry  Sillcocks,  of  counsel), 
for  administratrix. 

Lafayette  B.  Gleason  (Schuyler  C.  Carlton,  of  counsel),  for 
state  comptroller. 

Fowler,  S. — This  is  a  proceeding  to  have  the  question  of 
decedent's  domicile  at  the  time  of  her  death  determined  by  the 
surrogate.  An  appraiser  was  appointed  to  appraise  her  estate 
in  accordance  with  the  provisions  of  the  Transfer  Tax  Law, 
and  the  question  of  decedent's  domicile  having  been  raised 
before  him  certain  affidavits  were  filed  with  him  on  behalf  of 
the  estate.  Thereafter  a  stipulation  was  entered  into  between 
the  administratrix  of  the  estate  and  the  attorney  for  the  state 
comptroller  to  the  effect  that  the  issue  of  decedent's  domicile 
should  be  submitted  to  the  surrogate  upon  the  recprd  filed  by 
the  appraiser  in  this  court. 

It  is  conceded  that  immediately  prior  to  the  27th  of  June, 
1910,  the  decedent  was  domiciled  in  this  State.  On  that  day 
she  was  committed  to  an  insane  asylum  by  virtue  of  an  order  of 
a  justice  of  the  Supreme  Court  of  this  county.  Subsequently, 
and  on  the  20th  day  of  March,  1911,  she  was  discharged  from 
such  asylum,  by  virtue  of  an  order  entered  in  a  hdbeas  corjnis 
proceeding  to  determine  the  question  of  her  sanity.  The  ques- 
tion was  not  adjudicated  by  the  court,  as  all  the  parties  inter- 
ested consented  to  her  discharge.  On  the  day  after  Mrs.  Balch 
was  discharged  from  the  hospital  she  executed  a  deed  of  trust  by 
which  she  transferre<l  her  personal  property  in  this  St^te  to  trus- 
tees, being  residents  of  California,  for  the  purpose  of  paying  the 
income  of  said  property  to  her  during  her  life.  Th^  deed  also 
provided  for  the  disposition  of  the  remainder  after  her  death. 

A  short  time  after  Mrs.  Balch  had  executed  the  deed  of  trust 
she  went  to  Los  Angeles,  Cal.,  where  she  rented  an  apartment 
and  furnished  it  with  the  furniture  which  she  had  taken  from 
the  residence  formerly  occupied  by  her  in  this  city.     She  stored 
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part  of  her  furniture  in  a  warehouse  in  thia  city,  and  part  of 
her  jewelry  she  gave  to  her  attorneys  in  this  city  for  safe  keep- 
ing. She  died  in  Los  Angeles  in  September,  1913,  having 
resided  continuously  in  that  city  for  more  than  two  years  im- 
mediately prior  to  her  death. 

Sone  time  after  she  had  begun  to  occupy  the  apartment  in 
Los  Angeles  she  commenced  an  action  in  the  Superior  Court  of 
the  county  of  Los  Angeles  to  set  aside  the  deed  of  trust  executed 
by  her  on  March  20,  1911,  upon  the  ground  that  it  was  obtained 
by  duress  ^cercised  upon  her  by  one  of  the  trustees,  but  she  died 
intestate  before  the  action  came  on  for  trial.  An  administrator 
of  her  estate  was  appointed  by  the  Superior  Court  of  Los 
Angeles  county.  The  action  to  set  aside  the  deed  of  trust  was 
revived  and  the  complaint  amended  so  as  to  allege,  as  an  addi- 
tional cause  of  action,  that  the  decedent  was  mentally  incom- 
petent at  the  time  she  executed  the  deed  of  trust.  The  court, 
upon  the  trial  of  the  action,  found  that  the  decedent  died  a 
resident  of  the  State  of  California,  and  that  she  'was  at  the 
time  of  the  execution  of  the  deed  of  trust,  and  for  a  long  time 
prior  thereto,  of  unsound  mind  and  "  entirely  without  under- 
standing." Pursuant  to  the  said  judgment  the  trustees  under 
the  deed  of  trust  turned  over  to  the  decedent's  administrator 
in  California  the  corpus  of  the  trust  fund.  Subsequently  an 
application  was  made  to  this  court  by  the  decedent's  daughter  for 
letters  of  administration  upon  her  estate,  and  it  is  alleged  in  the 
petition  for  such  letters  that  the  decedent  was  a  resident  of  this 
State. 

These  are  the  facts  upon  which  the  parties  to  the  proceeding 
ask  the  court  to  determine  the  question  of  decedent's  domicile 
at  the  time  of  her  death.  The  stipulations  in  writing  now 
cover  essential  facts,  and  the  matter  is  ripe  for  adjudication. 

The  first  point  raised  is  the  capacity  of  Mrs.  Balch  to  con- 
stitute a  change  of  domicile  from  New  York  to  California. 
It  must  be  presumed  as  Mrs.  Balch  was  discharged  from  the 
asylum  in  New  York  and  permitted  to  go  at  large  that  after  her 
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discharge  she  was  again  sui  juris.  The  presumption  is  in 
favor  of  a  resumption  of  sanity  under  such  circumstances.  It 
is  only  when  a  diseased  person  is  under  actual  control  that  the 
ordinary  presumption  of  sanity  ceases.  While  in  California 
Mrs.  Balch  oould  vote  at  elections,  if  woman  suffrage  was  then 
pennitted.  She  was  in  California  under  no  legal  restraint, 
but  was  sui  juris  to  all  intents  and  purposes. 

^NTow,  this  being  so,  the  rule  is  that  every  person  sui  juris  is 
free  to  choose  his  or  her  own  domicile  and  to  change  it  when- 
ever and  wherever  he  or  she  chooses.  There  is  no  evidence 
whatever  that  Mrs.  Balch  was  not  sui  juris  while  in  California. 
In  fact,  what  evidence  there  is,  is  that  she  was  sui  juris.  It 
appears  that  Mrs.  Balch  went  to  California  and  there  she  re- 
sided almost  continuously  for  two  years  and  until  her  death, 
which  occurred  in  California.  While  Mrs.  Balch  resided  in 
California  the  courts  of  that  State  entertained  her  ^uit  to  avoid 
her  prior  deed  of  trust,  and  in  the  course  of  that  suit,  which 
was  revived  after  her  death,  an  adjudication  was  made  of  her 
last  domicile  in  California.  This  finding  cannot  be  ignored  in 
this  jurisdiction. 

The  California  judgment,  thus  rendered  by  a  court  of  com- 
petent jurisdiction,  is  complete  and  final  in  this  court  and  in 
every  other  court  of  the  Union  upon  the  last  domicile  of  Mrs. 
Balch.  The  Federal  Constitution  demands  that  "  full  faith 
and  credit  shall  be  given  to  such  judgment.'^  (TJ.  S.  Const., 
art.  IV.,  §  1;  Mills  v.  Duryee,  7  Oranch,  481.)  The  judg- 
ment in  California  is  binding  on  the  appraiser  designated  by 
this  court  on  the  issue  of  domicile  as  well  as  on  the  surrogate. 
Such  judgment  could  not  be  impeachable  in  this  State  even 
for  fraud,  and  a  fortiori  it  is  not  open  to  question  upon  the 
merits.     (Hanley  v.  Donoghue,  116  TJ.  S.  1.) 

It  is  not  necessary  to  notice  the  subtle  legal  arguments  in 
the  briefs  of  counsel  for  the  State  and  for  the  administratrix  if, 
as  I  think,  the  real  solution  of  the  issue  of  domicile  depends 
on  the  effect  to  be  given  by  me  to  the  California  judgment. 
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But  even  if  we  ignore  that  judgment,  as  the  comptroller  would 
have  us  do,  in  so  far  as  it  adjudicates  the  last  domicile  of  Mrs 
Balch,  then  the  fact  that  Mrs.  Balch  was  sui  juris  while  in 
California  is  otherwise  established,  as  is  the  fact  that  she  re- 
sided in  California  continuously  for  the  last  two  years  of  her 
life.  Very  little  evidence  of  intent  to  take  up  a  new  domicile 
is  necessary  in  the  case  of  an  unmarried  woman  (or  widow) 
who  continuously  resides  in  another  place  far  from  her  domicile 
of  origin.  It  is  not  controverted  that  Mrs.  Balch  actually  re- 
sided in  California  for  two  years  before  her  death.  On  her 
death  the  courts  of  California  assumed  to  grant  an  adminis- 
tration of  her  estate,  as  in  the  case  of  other  residents  of  Cali- 
fornia dying  within  their  jurisdiction.  On  all  the  evidence 
before  me  I  find  that  the  last  domicile  of  Mrs.  Balch  was 
California* 

Decreed  accordingly. 


Matter  of  Proving  the  Last  Will  and  Testament  of  Chbistiajn" 

Theodore  Plate,  Deceased. 

{Surrogaie'a  Court ,  New  York  County,  January,  1916.) 

SUBBOOATE'S    COUBT — CONTESTED    PROBATE — ^TbIAL    BY    JUBY — FbAMINO    OF 
ISSUES. 

A  surrogate  is  not  bound  by  the  findings  of  the  jury  in  a  contested 
probate  proceeding. 

Whether  a  surrogate  shall  grant  or  refuse  an  application  for  an  order 
for  framed  issues  in  a  contested  probate  proceeding  is  a  matter  for  the 
exercise  of  his  discretion  upon  consideration  of  the  circumstances  of 
each  particular  case. 

The  determination  of  the  special  issues  for  the  jury  in  a  contested 
probate  proceeding  is  a  part  of  the  trials  and  where  the  issues  are  to  be 
framed  in  advance  of  the  trial  in  the  Surrogate's  Court  of  the  county  of 
New  York  they  should  be  framed  and  settled  only  on  regular  notice  of 
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settlement  as  required  by  section  970  of  the  Code  of  Civil  Procedure, 
rule  31  of  the  General  Rules  of  Practice  and  rule  7  of  Practice  of  the 
Surrogate's  Court. 

Pboceeding  upon  the  probate  of  a  will. 

K.  Richard  Wallach,  for  executor. 

Bennett,  Werner  &  i^'ave,  for  Erank  Plate. 

FowLEE^  S. — This  is  an  application  for  an  order  settling 
issues  for  trial  by  the  surrogate  and  a  common  jury  in  a  con- 
tested probate  proceeding.  Under  the  new  Surrogates'  Law  of 
1914  it  has  been  the  practice  of  this  court  to  settle  special  find- 
ings in  advance  of  the  submission  of  evidence  to  the  jury.  It 
has  been  hitherto  my  individual  practice  in  many  cases  to  send 
such  issues  to  the  Supreme  Court  for  trial,  or  else,  with  my 
colleague's  consent,  to  remit  them  to  the  trial  term  of  the  court 
held  by  him.  The  Code  gives  me  the  choice  and  the  right  to  send 
such  issues  to  the  Supreme  Courts  and  those  judges  of  the 
Appellate  Division  of  this  department  whom  I  consulted  upon 
the  proper  practice  were  of  the  opinion  that  this  was  the  better 
and  safet  practice  in  all  contested  probates  where  juries  were 
demanded.  This  course  not  only  had  the  merit  of  greater  cer- 
tainty in  the  finality  of  the  conclusions  of  the  jury,  but  it 
entailed  far  less  expense  to  the  county  than  a  trial  in  this  court 
It  will  be  observed  at  this  point  that  the  new  Surrogates'  Law 
utterly  fails  to  make  the  findings  of  the  jury  conclusive  upon 
the  surrogate  when  they  are  found  in  this  court,  but  aliter 
when  they  are  found  by  a  jury  in  the  Supreme  Court.  (Code 
Civ.  Pro.,  §§  2538,  2539.)  It  must  also  not  be  forgotten, 
when  we  consider  the  new  probate  practice,  that  the  probate  of 
a  will  is  not  yet  made  the  function  of  a  jury;  it  continues  to 
be  the  exclusive  function  of  the  surrogate.  To  charge  common 
juries  with  the  probate  of  wills  would  be  the  height  of  absurdity. 
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For  hundredB  of  years  probate  proceedings  have  been  before 
judges  of  probate  alone.  Of  course  it  is  possible  that  the 
Legislature  may  ultimately  be  held  to  be  permitted  to  ignore 
this  ancient  practice  altogether;  but  thus  far  they  have  not 
ignored  it  in  the  new  Surrogates^  Law. 

By  way  of  illustration  of  the  power  of  the  Legislature  let 
me  point  out  that  there  is  perhaps  no  constitutional  reason  why 
the  county  clerks  and  registers  of  deeds  should  not  be  required 
by  the  Legislature  to  submit  the  proof  and  validity  of  all  con- 
veyances to  common  juries  before  recording  such  deeds  or  con- 
veyances. But  thus  far  no  legislation  to  that  end  seems  to 
have  been  enacted.  It  might  be  urged  that  it  would  effect  a 
great  saving  of  time  if  the  parties  were  invited  to  litigate  the 
validity  of  all  such  deeds  at  the  time  they  were  recorded.  It 
crtainly  would  prove  a  great  encouragement  to  litigation. 

The  surrogate  is  still  the  only  officer  authorized  to  probate 
wills  in  this  State.  The  Code  yet  provides  that  in  any  and 
every  probate  proceeding  it  is  the  surrogate  and  not  the  jury 
who  must  be  satisfied  of  the  "  genuineness  of  the  will,  and  the 
validity  of  its  execution."  (Code  Civ.  Pro.,  §  2614.)  When 
the  surrogate  is  not  satisfied  with  the  verdict  of  a  jury  ren- 
dered in  this  court  upon  issues  submitted  to  them  in"  a  probate 
proceeding,  it  would  be  against  all  conscience  and  precedent 
for  the  surrogate  to  abdicate  his  most  responsible  functions 
and  refuse  to  fulfil  his  sworn  obligations  out  of  deference  to 
a  bad  verdict  of  a  common  jury.  In  common-law  actions  or 
in  prosecutions  for  alleged  crimes,  according  to  the  course  of  our 
common  law,  I  have  a  profound  respect  for  trial  by  jury.  But 
a  will  cont«s+.  in  this  court  is  not  a  common-law  action.  At 
common  law  no  right  of  trial  by  jury  existed  on  claims  against 
the  validity  of  testamentary  dispositions  or  in  any  probate  pro- 
ceeding on  testaments.  A  devise,  on  the  other  hand,  was  only 
submitted  to  a  jury  in  ejectments  or  in  some  bills  of  right,  or 
on  a  devisavit  vel  non  issued  out  of  chancery,  and  then  only 
because  at  common  law  a  devise  was  regarded  as  a  deed  of  con- 
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veyance.  The  new  Surrogates'  Code  of  1914  wisely  fails  to 
provide  that  the  verdicts  of  juries  in  contested  probates  shall 
be  binding  on  the  surrogate  unless  such  verdicts  are  found  in 
the  Supreme  Court.  This  excellence  of  the  new  Surrogates' 
Code,  I  hope,  was  not  an  accident. 

For  the  reasons  stated,  and  many  others  not  here  expressed, 
I  had  determined  not  to  employ  juries  in  the  Surrogates' 
Court  in  those  probate  proceedings  coming  before  me.  But  I 
am  so  constantly  urged  and  requested  by  many  lawyers  in  this 
jurisdiction,  for  whom  I  entertain  a  profound  respect,  to  take 
up,  nolens  volens,  my  share  of  the  burdens  of  jury  trials  in  this 
court,  that  I  have  reluctantly  concluded  that  I  ought  to  defer 
to  this  request. 

As  a  preliminary  to  any  employment  of  a  jury  by  me  in  this 
court  I  have  made  a  careful,  although  by  no  means  exhaustive 
or  profound  study  of  the  new  Surrogates'  Law  regulating  trials 
by  jury  in  this  court.  The  result  is  that  I  am  amazed  to  find 
how  many  difiiculties  are  to  be  overcome  and  how  much  careful 
consideration  is  necessary  before,  in  my  humble  judgment,  this 
new  mode  of  trial  in  this  court  can  be  made  either  practical  in 
opetation  or  in  the  slightest  degree  useful  to  the  community. 

I  have  long  apprehended  that  from  the  very  beginning  of  a 
trial  by  the  surrogate  and  a  common  jury,  at  least  in  any  closely 
contested  case  of  any  real  importance,  there  would  be  so  many 
well-founded  objections  and  grave  doubts  raised  on  the  law  and 
practice  that  their  ultimate  solution  could  only  take  place  in  the 
highest  courts  of  the  State.  If  this  is  accurate,  the  proceedings 
with  juries  in  this  court  are  likely  for  some  long  period  to  come 
to  prove  both  irksome  and  expensive  to  capable  and  earnest 
litigants.  But  for  this  result  I  emphatically  decline  any  share 
of  the  responsibility.  I  had  no  share  in  the  preparation  of  the 
new  Practice  Act  for  this  court. 

This  matter  now  before  me  is  an  application  for  an  order 
for  framed  issues  in  a  contested  probate  proceeding.  Whether 
in  contested  proceedings  for  probate,  where  a  jury  is  demanded. 
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it  is  always  desirable  in  this  court  to  frame  special  issues  in 
advance  of  the  trial  by  jury  I  have  some  doubt.  The  new  Code 
of  Civil  Procedure  (§  2519)  now  provides  for  written  plead- 
ings in  this  court.  All  issues  of  fact  now  arise  on  such  plead- 
ings, and  it  is  by  the  tenor  of  the  pleadings  as  they  stand  at 
the  date  of  the  trial  that  the  issues  of  fact  for  the  jury  are  to  be 
determined.  These  issues,  of  course,  n\ay  be  as  multiform  as 
the  pleadings.  It  is  provided  in  the  Code  (§  2540)  that  the 
trial  shall  proceed  in  the  same  manner  as  if  such  trial  were  had 
in  the  Supreme  Court.  Xow,  there  is  no  mandatory  provision 
of  the  Code  which  makes  framed  issues  indispensable  in  the 
Supreme  Court  on  cases  on  wills  or  in  a  probate  cause  pending 
in  this  court.     (Code  Civ.  Pro.,  §§  823,  970.) 

Where  there  are  written  and  verified  pleadings  (as  there  are 
in  all  probate  proceedings)  it  would  seem  that  a  simple  order 
of  the  surrogate,  remitting  the  issues  of  fact  arising  on  such 
pleadings  to  a  regular  jury  session  of  this  court,  would  be  a 
substantial  compliance  with  the  new  Surrc^gates'  Law  and  better 
practice.  But  as  the  practice  here  has  already  come  to  be 
otherwise,  the  best  mode  of  settlement  of  issues  of  fact  in  ad- 
vance of  trial  should,  I  think,  be  carefully  considered  in  every 

case. 

t 

If  is  true  that  rule  31  of  the  General  Rules  of  Practice  pro- 
vides for  framed  issues  in  actions  in  the  Supreme  Court.  It 
mav  be  that  this  rule  will  be  held  to  extend  here.  In  terms  it 
does  not  apply  to  this  court ;  but  be  this  as  it  may  part  of  rule 
31  has  already  disappeared  by  the  declaration  of  the  Court  of 
Appeals  that  it  was  ultra  vires.  The  balance  of  it  is  possibly 
open  to  the  same  criticism.  In  any  event,  rule  31  in  terms 
applies  only  to  "  actions "  and  not  to  "  proceedings  "  in  this 
court. 

Whether  answers  by  the  jury  to  settled  issues  framed  in  this 
court  are  in  a  constitutional  sense  "  trials  by  jury  according  to 
the  course  of  common  law  "  is,  in  my  mind,  another  very  debat- 
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able  question.  The  finality  of  the  answers  of  the  jury  to  issues 
framed  in  a  probate  proceeding  is  yet  another  very  debatable 
question  which  I  have  already  alluded  to,  and  which  I  reserve 
the  right  to  consider  more  at  large  at  the  appropriate  time. 
The  findings  of  the  jury  in  this  court  are  not  a  general  verdict', 
and  not  really  a  special  verdict.  A  special  verdict  is  a  finding 
of  fact  with  a  conclusion  in  the  alternative,  which  generally 
runs  as  follows:  "  If  upon  these  facts  (before  found)  the  law 
is  for  plaintiff,  then  we  find  for  plaintiff,  but  if  the  law  is  for 
defendant,  then  we  find  for  defendant."  A  jury's  answers  to 
issues  framed  in  a  probate  proceeding  are  certainly  not  a  special 
verdict  at  least  by  the  common  law.  They  are  simply 
"  answers  "  by  the  jury,  to  questions  put  to  them  by  the  surro- 
gate. How  far  the  surrogate  is  at  liberty  to  disregard  these 
answers  in  a  probate  proceeding  is  a  very  important  question 
of  the  public  law  of  this  State  yet  to  be  decided.  I  have  not 
seen  this  question  referred  to  as  yet  in  any  reported  case.  We 
must  remember  that  the  surrogate  is  still  a  paid  judicial  ofiicer 
charged  exclusively  by  the  law  with  the  probate  of  wills.  How 
far  this  new  Surrogates'  Law  interferes  with  the  duties  and 
obligations  of  the  surrogate  will  soon  have  to  be  passed  on  by 
the  courts,  and  there  will  be  much  grave  consideration  neces- 
sary before  the  questions  involved  can  be  wisely  determined. 

A  trial  by  jury  begins  with  the  panel  or  formation  of  the 
jury  and  ends  only  with  its  discharge  by  the  trial  judge  after 
verdict  rendered.  The  new  Surrogates'  Law  requires  special 
notice  to  the  parties  of  the  commissioners  of  jurors'  selection 
of  the  jurors  for  this  court.  Without  such  notice  a  challenge 
to  the  array  would  be  fatal  in  my  judgment. 

A  great  objection  to  "  framed  issues  "  or  issues  settled  in 
advance  of  trial  of  a  contested  probate  is  that  it  interferes  with 
the  trial  judge's  power  to  direct  amendments  at  the  trial.  The 
modern  statutes  of  "  Jeofailes  "  (an  important  feature  in  all 
modem  trials)  have  no  strict  application  to  orders  for  jury 
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trials  on  settled  issues  of  fact.  If  so,  it  may  deprive  the  trial 
surrogate  of  the  power  to  order  proper  amendments  at  the  trial 
and  thus  prejudice  the  parties  by  delay  or  loss  of  valuable 
testimony. 

But  if  the  issues  in  contested  probate  proceedings  are  to  be 
framed  in  this  court  in  advance  of  the  trial,  they  ought  to  be  so 
framed  and  settled,  as  I  think,  only  on  regular  notice  of  settle- 
ment. (Code  Civ.  Pro.,  §  970;  General  Rules  of  Practice,  Xo. 
31 ;  Rule  No.  7  of  Practice  of  Surrogates'  Court  for  New  York 
County.)  On  the  hearing  the  pleadings  should  be  exhibited, 
counsel  heard  at  length  by  the  surrogate,  and  the  surrogate 
should  himself  settle  the  issues  of  fact  to  be  submitted  to  the 
jury.  The  framing  of  issues  is  a  part  of  the  trial  in  a  contested 
probate  and  for  the  benefit  of  the  surrogate,  the  exclusive  judge 
of  probate.  The  trial  is  not  for  the  ease  and  satisfaction  of 
the  parties.  No  stereotyped  form  of  order  for  trial  by  jury  can 
meet  all  cases  on  wills.  Indeed,  such  forms  will  accuratelv 
suit  but  few  individual  cases.  The  issues  settled  in  the  case 
of  Waterman  v.  Whitney  (11  N.  Y.  158),  are,  perhaps,  fair 
examples  of  properly  framed  issues  in  cases  on  wills.  But  we 
should  always  take  into  consideration  that  the  facts  pleaded 
in  that  particular  case  may  not  correspond  to  the  facts  pleaded 
in  any  subsequent  contest.  In  that  event  we  cannot  follow 
Waterman  v.  Whitney.  That  issues  framed  in  the  Waterman 
case  will  appropriately  and  technically  respond  to  all  cases  on 
other  wills  is  not  possible.  The  determination  of  the  special 
issues  for  the  jury  I  regard  as  part  of  the  trial  in  every  pro- 
bate cause  where  a  jury  is  demanded. 

In  any  trial,  certainly,  in  which  I  am  to  take  a  part  in  this 
court  with  a  jury,  I  shall  require  the  parties  to  come  before  me 
by  their  counsel  on  the  settlement  of  their  proposed  jury  issues, 
so  that  I  may  determine  for  myself,  after  argument  of  counsel, 
what  form  of  issues,  and  also  what  issues  I  shall  think  proper 
to  be  submitted  to  the  jury.     I  will  not  leave  such  matters  to 
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» 

counsel  alone.  Let  counsel  in  this  matter  come  before  me  on 
two  days'  cross  notice.  They  should  bring  with  them  their 
pleadings  and  proposed  orders  and  notice  of  settling  same, 
with  proof  of  due  service. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Cabmine  D'Adamo^  Deceased. 

{8urrogai&a  Court,  Jefferson  County,  February,  1916.) 

ezecutobs  and  administbatobs — ^auoitnt  agreed  upon  fob  sebviges  of 
attobnet  in  bbinoino  action  fob  wbonoful  death  of  intestate — 
Sebtices— Evidence. 

The  amount  agreed  upon  between  an  administrator  and  his  attorney 
for  services  in  bringing  an  action  to  recover  for  the  wrongful  death  of 
the  Intestate,  investigating  the  facts  and  negotiating  a  settlement  of  the 
action,  will  be  allowed  the  administrator  upon  the  judicial  settlement  of 
his  accounts,  in  the  absence  of  evidence  of  fraud  or  that  undue  advantage 
wae  taken  of  the  administrator. 

The  testimony  of  members  of  the  bar  in  answer  to  hypothetical  ques- 
tions as  to  the  value  of  the  services  of  said  attorney,  that  the  amount 
paid  him  was  excessive,  is  improper  and  incompetent;  otherwise,  had 

the  claim  been  based  upon  the  theory  of  a  quantum  meruit. 

t 

Pboceeding  upon  the  final  judicial  settlement  of  the  account 
of  an  administrator. 

Letters  of  administration  issued  upon  the  estate  of  above 
named  decedent  to  Germane  P.  Baccelli,  Italian  consular  agent, 
on  or  about  December  12,  1912,  were  revoked  by  order  of  the 
surrogate  dated  July  28,  1914,*  and  letters  of  administration 
were  issued  on  that  day  to  Giovanni  d'Adamo  and  Fred  W. 
Mayhew.     On  the  1st  day  of  October,  1914,  .the  said  Baccelli 


•  Order  made  pursuant  to  decision  of  Court  of  Appeals  In  Matter  of 
D'Adams,  212  N.  Y.  214. 


214     SURROGATES'  COURT  REPORTS. 

filed  his  account  and  petition  for  final  judicial  settlement  of 
his  proceedings  as  such  administrator,  and  thereupon  a  citation 
was  issued  directed  to  the  widow  and  daughter  of  decedent  re- 
siding in  Italy,  the  consul  general  of  Italy  and  the  new  adminis- 
tratorsj  requiring  them  to  attend  such  settlement  on  the  4rth  day 
of  November,  1914. 

The  account  as  filed  shows  that  the  administrator  Baccelli 
received  on  June  9,  1913,  the  sum  of  $1,800  in  settlement  of  an 
action  brought  by  him  against  the  Xew  York  Central  and  Hud- 
son River  Railroad  Company.  That  he  had  paid  Country- 
man, Xellis,  DuBois  &  McDermott,  his  attorneys,  for  legal 
services  in  investigating  facts  relative  to  death  of  deceased, 
bringing  action  and  negotiating  a  settlement  of  same,  $719.19 
and  $2.02  disbursements  in  the  action;  $1.48  other  necessary 
disbursements  and  $78  funeral  expenses,  amounting  in  all  to 
$800.69,  leaving  a  balance  for  distribution  of  $999.31.  Later 
upon  the  hearing  the  account  was  amended  by  adding  two  items 
of  interest  amounting  to  $40.81,  making  the  total  amount  for 
distribution,  $1,041.12. 

The  new  administrators  filed  objections  to  the  account  as  to 
the  item  j)aid  for  attorneys'  fees  upon  the  ground : 

(a)  That  said  Baccelli  had  no  authority  or  warrant  of  law 
to  make  such  payment. 

(b)  That  said  Baccelli  was  not  the  legal  administrator. 

(c)  That  said  payment  was  excessive. 

(d)  That  said  Baccelli  could  not  legally  bind  the  estate  or 
services  of  counsel. 

(e)  That  Baccelli  is  personally  liable  for  the  value  of  the 
services  rendered  him  by  his  attorney. 

Other  items  were  objected  to,  but  the  above  are  the  only 
objections  urged  upon  the  trial  which  was  had  in  February, 
1915 ;  the  case  has  only  recently  been  submitted  and  briefs 
filed. 
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Countryman,  Nellis,  rhiBois  &  McDermott  (F.  B.  Pitcher, 
of  counsel),  for  administrator  Baccelli. 

Gilbert  S.  Woolworth,  for  administrators  Mayhew  and 
another. 

D.  M.  Cosgrove,  Special  Guardian,  etc. 

Atwell^  S. — All  of  the  objections  raised,  except  the  one  (c) 
that  the  payment  of  attorneys'  fees  was  excessive  are  sufficiently 
answered  by  the  provisions  of  the  Code,  sections  2565  and  2753. 

The  former  provides  that  *'  the  revocation  does  not  affect  the 
validity  of  any  act  within  the  powers  conferred  by  law  upon  the 
administrator  *  *  *  done  by  him  before  the  service  of  the 
citation,  where  the  other  party  acted  in  good  faith ;  or  done  after 
the  service  of  the  citation  and  before  the  entry  of  the  decree 
where  his  powers  with  respect  thereto  were  not  suspended  by 
service  of  the  citation  *  *  *  and  he  is  not  liable  for  such 
an  act  done  by  him  in  good  faith." 

The  latter  section  provides  that  upon  the  settlement  of  the 
accounts  of  an  admisistrator  "  the  surrogate  must  allow  him  hia 
just,  reasonable  and  necessary  expenses  actually  paid  by  him."' 
Xo  allegation  of  bad  faith  or  lack  of  good  faith  is  made.  Ther& 
remains  then  only  the  question  raised  by  the  objection  that  the 
amount  paid  for  attorneys'  sei^ices  was  excessive.  Upon  the 
trial  evidence  was  given  upon  the  theory  that  the  administrator 
could  only  be  allowed  for  the  value  of  the  services  rendered  by 
the  attorneys  upon  a  quantum  meruit,  and  expert  witnesses  were 
called  who  testified  in  answer  to  hypothetical  questions  as  to 
the  value  of  such  services. 

This  seems  to  have  been  an  erroneous  theory  as  the  services 
were  rendered  pursuant  to  a  general  contract  existing  between 
the  consular  agent  and  his  attorney  made  in  1911,  applicable  to. 
all  cases  arising  in  his  jurisdiction,  in  which  he  should  receive 
letters  of  administration  upon  the  estates  of  deceased  Italian 
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subjects.  (Morehouse  v.  Brooklyn  H.  R.  Co.,  123  App.  Div. 
680;  affd.  195  N.  Y.  537.) 

The  contract  was  proven  by  correspondence  between  the  con- 
sular agent,  Baccelli,  and  his  attorneys  covering  a  period  be- 
tween May  18th  and  October  11,  1911.  These  letters  show  that 
the  compensation  agreed  upon  should  be  forty  per  cent,  of  the 
damages  recovered  either  after  trial  or  upon  settlement  The 
letters  comprising  such  correspondence  were  stipulated  into  the 
case  by  counsel  by  stipulation  dated  December  22,  1915. 

The  statute  expressly  permits  an  attorney  "  to  r^ulate  the 
amount  of  his  compensation  by  agreement  with  his  client, 
which  is  unrestrained  and  unlimited  by  law,"  and  we  cannot 
see  how  such  an  agreement  can  be  interfered  with  and  held 
illegal  until  the  question  has  been  fully  and  fairly  investigated 
and  the  facts  relating  to  the  transaction  plainly  established  by 
a  trial. 

"  The  statute  conferred  upon  the  parties  the  right  to  make 
the  contract,  and  conferred  upon  the  court  no  authority  to  make 
it  for  them.  If,  however,  upon  a  proper  examination  of  the 
appellant's  claim,  it  shall  be  found  that  the  agreement  between 
himself  and  his  client  was  induced  by  fraud,  or  that  the  com- 
pensation provided  for  was  so  excessive  as  to  evince  a  purpose  to 
obtain  improper  or  undue  advantage,  the  court  may  correct  any 
such  abuse."     (Matter  of  Fitzsimmons,  174  N.  Y.  16.) 

This  rule  has  been  upheld  in  the  following  cases  where  con- 
tracts upon  a  contingent  basis  have  been  involved:  Morehouse 
V.  Brooklyn  H.  R.  R.  Co.,  185  N".  T.  520 ;  Ransom  v.  Ransom, 
147  App.  Div.  835 ;  Morehouse  v.  Brooklyn  H.  R.  R  Co.,  128 
id.  680;  Ransom  v.  Cutting,  112  id.  150;  affd.  188  N.  Y.  447; 
Weeks  v.  Gattell,  125  App.  Div.  402 ;  Murray  y.  Waring  Hat 
Mfg.  Co.,  142  id.  515. 

The  contestant  introduced  no  proof  and  there  is  no  evidence 
that  there  was  any  fraud  or  improper  or  undue  advantage  taken 
of  the  administrator. 
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Unless  ttore  is  evidence  of  fraud  or  undue,  advantage  taken 
of  the  administrator  the  court  cannot,  under  the  doctrine  laid 
down  by  the  Court  of  Appeals  in  Matter  of  Fitzsimons,  supra, 
alter  or  change  the  contract. 

The  only  evidence  offered  by  the  contestant  was  the  expert 
opinion  of  certain  members  of  the  bar  that  such  charge  was  ex- 
cessive. That  evidence  would  be  proper  and  competent  if  the 
claim  for  the  fees  was  based  upon  quamium  meruit  theory.  The 
rights  of  the  attorneys  in  the  case  are  based  on  an  express  con- 
tract. In  the  language  of  Morehouse  v.  Brooklyn  H.  R.  R.  Co., 
123  App.  Div.  680,  on  the  new  trial  ordered  by  the  Court  of 
Appeals :  "  All  of  the  testimony  offered  by  the  defendant  con- 
sisted in  a  hypothetical  question  to  a  leader  of  our.  bar,  which 
did  not  embrace  all  of  the  services  detailed  by  the  plaintiff  and 
which  asked  merely  for  the  value  of  the  services  described  there- 
in. One  very  properly  may  demand  a  larger  compensation  if 
it  is  to  be  contingent,  not  certain.  We  would  not  be  justified 
to  disturb  the  finding  of  fact.  (Citing  cases.)  The  client  did 
not  discharge  his  attorney  during  the  litigation  so  as  to  relegate 
the  attorney  to  quantum  meriut."     (P.  680.) 

Along  the  same  line  the  court  in  Wiemer  v.  Knowlton,  10^7 
App.  Div.  158,  an  action  to  recover  for  value  of  professional 
services  fixed  by  express  contract,  said :  "  We  do  not  think  that 
an  attorney  who  expressly  fixes  the  rate  of  compensation  with  a 
client,  in  the  absence  of  some  evidence  of  fraud  or  overreaching, 
is  compelled  to  submit  the  validity  and  binding  force  of  his 
agreement  to  any  such  test  aa  this  (on  the  basis  of  qvxmium 
meruit).  Section  66  of  the  Code  of  Civil  Procedure  expressly 
provides  that  ^  The  compensation  of  the  attorney  or  counselor 
for  his  services  is  governed  by  agreement,  express  or  implied, 
which  is  not  restrained  by  law*.  If  the  contention  of  the  coun- 
sel for  the  appellant  upon  the  facts  as  developed  in  the  case  is 
correct  it  would  be  entirely  useless  for  an  attorney  to  make  an 
agreement  fixing  his  compensation.     Any  agreement  which  he 
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and  his  client  might  make,  fixing  ^or  the  protection  of  both  the 
value  of  the  services  to  be  rendered,  would  always  be  subject  to 
revision  and  modification  by  a  court  or  jury  which  might  enter- 
tain a  different  idea  of  values." 

In  view  of  these  authorities  and  upon  the  proofs  herein  it 
©eems  to  me  the  amount  paid  by  the  administrator  to  his  attor- 
neys must  be  allowed  and  objections  thereto  overruled. 

It  appearing  that  the  estate  is  ready  for  final  settlement  and 
distribution  I  can  see  no  reason  why  such  distribution  should 
not  be  made  at  this  time  as  authorized  by  sections  2555  and 
2734  in  accordance  with  section  2725  of  the  Code  of  Civil 
Procedure.  The  decree  may  therefore  provide  for  distribution 
to  the  next  of  kin  after  deducting  the  expense  of  the  accounting 
as  follows:  To  Qrazia  Pasonechi  D'Adamo,  widow,  one-third; 
Chiara  D'Adamo,  daughter,  two-thirds  thereof.  These  parties 
being  Italian  subjects  residing  in  Italy,  their  respective  shares 
may  be  paid  over  to  G.  Fara  Fomi,  consul  general  of  the  King- 
dom of  Italy,  residing  in  New  York  city,  for  them.  (Matter 
of  Tartaglio,  12  Misc.  Rep.  245 ;  Matter  of  Davenport,  43  id. 
673.) 

Decreed  accordingly. 


Matter  of  the  Application  of  Harriet  L.  Mixliman  for  a 
Decree  Establishing  the  Right  of  Inheritance  to  Certain 
Lands  Whereof  Daniel  H.  Eastman  Died  Seized. 

{Surrogate's  Court,  fferkUner  County,  February,  1916.) 

Dece3>ent  Estate  Law,  §  90* — Relatives  op  the  half-blood — iNTEflTAOT. 

A  decedent  who  died  intestate  seized  of  a  farm  which  descended  to 

him  from  his  father  left  no  widow  or  descendant,  no  brother  or  sister  nor 

descendant  of  a  deceased  brother  or  sister,  no  paternal  uncle  or  aunt 


•  See  note  Vol.  8,  p.  374. 
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nor  descendant  of  any  such  deceased  uncle  or  aunt.  Held,  that  under 
section  90  of  the  Decedent  Estate  Law  the  decedent's  maternal  and  half- 
blood  cousins  took  the  inheritance. 

Application  for  a  decree  establishing  the  right  of  inheritr 
ance  to  certain  lands  of  testator. 

S.  11.  A'ewberry,  for  petitioner,  whole-blood. 

Walter  A.  Swan,  for  Louise  Graham,  half-blood. 

Bell^  S. — Daniel  H.  Eastman  died  intestate  November  13, 
1914,  seized  and  possessed  of  a  farm  situate  in  the  towTi  of 
Fairfield,  this  county,  which  descended  to  him  from  his  father. 

He  left  no  widow,  or  descendant.  No  brother  or  sister,  nor 
descendant  of  a  deceased  brother  or  sister.  No  paternal  uncle 
or  aunt  nor  descendant  of  such  deceased  uncle  or  aunt. 

He  left  descendants  of  maternal  uncles  and  aunts,  both  of 
the  whole  and  half-blood,  to-Avit:  first  cousins,  etc.,  of  intestate 
and  hereinafter  referred  to  as  maternal  whole  or  half-blood 
cousins. 

His  maternal  grandfather.  Christian  Bamhart,  was  married 
twice;  first  wife  was  Euphany  Bodine,  of  which  marriage  were 
six  children,  half-blood  brothers  and  sisters  of  decedent's 
mother. 

Second  wife  was  Lydia  Eastman,  of  which  marriage  were  five 
children,  one  being  decedent's  mother. 

Decedent's  father  and  mother  were  first  cousins. 

These  maternal  whole-blood  first  cousins' were  also  maternal 
second  cousins  of  intestate ;  their  grandmother,  Lydia  Eastman 
Barnhart,  was  a  sister  of  intestate's  paternal  grandfather,  Daniel 
Hitchcock  Eastman. 

It  is  claimed  that,  by  section  90  Decedent  Estate  Law,  these 
maternal  half-blood  cousins  are  excluded  for  the  reason  that 
they  are  not  of  the  blood  of  the  intestate's  ancestor,  and  that  the 
whole-blood  cousins  take  the  whole  farm. 
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I  am  unable  to  agree  with  this  construction. 

If  these  maternal  half-blood  cousins  are  excluded  and  there 
was  no  maternal  whole-blood  cousin,  resort  would  have  to  be  had 
to  the  course  of  the  common  law,  and  if  no  relative  was  found 
who  would  take  thereunder  then  the  property  would  escheat  to 
the  State. 

Then,  again,  if  the  construction  claimed  is  correct,  the  mater- 
nal whole-blood  cousins  would  inherit  even  though  they  are  not 
of  the  blood  of  the  paternal  ancestor,  but  unless  the  maternal 
half-blood  cousins  are  of  the  blood  of  the  paternal  ancestor  they 
are  excluded.  I  do  nqt  think  it  makes  any  difference  whether 
any  of  them  are  of  the  blood  of  the  ancestor  or  not. 

Subdivision  4  of  section  88  of  the  Decedent  Estate  Law,  by 
reason  of  there  being  no  person  on  the  father's  side  to  inherit, 
transfers  this  farm  to  certain  relatives  of  the  mother  and  it  is 
to  her  and  not  this  intestate,  or  his  father,  that  we  look  to  find 
who  they  are,  to-wit :  "  Brothers  and  sisters  of  the  mother  of 
the  intestate,  and  to  the  descendants  of  such  as  s-hall  have  died 
or,  if  all  have  died,  to  their  descendants." 

The  last  part  of  subdivision  4  provides  that,  "  In  all  cases 
mentioned  in  this  section  the  inheritance  shall  descend  to  the 
brothers  and  sisters  of  the  intestate's  father  or  mother,  as  the 
case  may  be,  or  to  their  descendants  in  like  manner  as  if  they 
had  been  the  brothers  and  sisters  of  the  intestate,"  so  that  this 
farm  descends  to  these  maternal  whole  and  half-blood  cousins 
"  in  like  manner  as  if  they  had  been  the  brothers  and  sisters  of 
the  intestate."     (Beebee  v.  Griffing,  14  K  Y.  235,  289,  240.) 

Brothers  and  sisters  of  the  half-blood  are  included  in  a  statu- 
tory provision  for  descent  to  brothers  and  sisters,  unless  a  con- 
trary intention  appears.  (Anderson  v.  Bell,  140  Ind.  375; 
Lynch  v.  Lynch,  132  Cal.  214;  Sheffield  v.  Levering,  12  Mass. 
490;  29  L.  R.  A.  544,  note  "  d  "  and  cases  cited.) 

The  1st  clause  of  section  90,  viz. :  "  Relatives  of  the  half- 
blood  and  their  descendants,  shall  inherit  equally  with  those  of 
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the  whole-blood  and  their  descendants,  in  the  same  degree," 
may  be  applicable,  but  I  am  convinced  that  the  2d  clause,  viz. : 
"  unless  the  inheritance  came  to  the  intestate  by  descent,  devise 
or  gift  from  an  ancestor ;  in  which  case  all  those  who  are  not 
of  the  blood  of  such  ancestor  shall  be  excluded  from  such  in- 
heritance "  is  not  applicable  to  the  question  presented. 

These  whole-bloods  inherit  not  by  reason  of  being  of  the 
blood  of  the  ancestor  but  by  reason  of  being  descendants  of 
brothers  and  sisters  of  the  mother  of  the  intestate  and  the  half- 
bloods  inherit  for  the  same  reason. 

Suppose  this  farm  had  descended  to  the  intestate  from  his 
mother,  then  I  cannot  see  how  the  2d  clause  of  section  90  could 
ever  have  been  intended  to  have  any  J^earing,  for  the  reason 
that  maternal  uncles  and  aunts  and  their  descendants  are 
always  "  of  the  blood  "  of  the  mother,  may  be  half-blood  but 
that  is  "  of  the  blood." 

It  seems  incredible  that  the  Legislature  intended  that,  after 
making  provision  to  transfer  real  property  in  default  of  ances- 
tral heirs  to  certain  relatives  of  the  other  side — different  family 
— non-ancestral,  it  intended  to  provide  that  the  maternal  whole- 
blood  uncles  and  aunts  and  descendants  of  such  as  shall  have 
died,  whether  of  the  blood  of  the  paternal  ancestor  or  not,  shall 
inherit,  but  if  there  is  a  maternal  half-blood  uncle  or  aunt  or 
descendant  of  such  they  must  be  of  the  blood  of  the  paternal 
ancestor  or  they  "  shall  be  excluded."  It  is  rare  to  find  such  a 
maternal  cousin  who  has  any  of  the  blood  of  such  a  paternal 
ancestor. 

In  Farmers  Loan  &  Trust  Co.  v.  Polk  (166  App.  Div.  43), 
Israel  Corse  made  two  trust  deeds,  one  relating  to  personal 
and  the  other  to  real  property  for  the  benefit  of  James  K.  Polk 
who  was  a  son  of  his  sister.  This  nephew  was  given  the  income 
for  life  and  the  power  of  appointment  to  dispose  of  the  corpus 
by  his  will  and,  in  the  event  of  his  failure  to  exercise  the  power 
of  appointment,  the  lawful  kindred  of  said  Jamed  K^.  Polk 
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should  become  invested  and  entitled  to  said  real  property. 
Polk  died  without  exercising  the  power  of  appointment.  He 
left  a  half-brother,  Tasker  Polk,  by  the  marriage  of  his  father 
to  a  subsequent  wife  not  of  the  blood  of  Israel  Corse,  who  left 
children  and  grandchildren  who  survived  James  K.  Polk  and 
who  claimed  said  real  property,  and  the  court  held,  that  the 
half-brother,  Tasker  Polk,  took  said  real  property  as  the  lawful 
kindred  of  said  James  K.  Polk  under  the  provision  of  said  trust 
deed  and  that  section  90  was  not  applicable. 

In  Stack  v.  Leberman  (169  App.  Div.  92),  Mary  Gannon, 
the  owner  of  real  property,  died  leaving  a  will  whereby,  after 
directing  the  payment  of  debts  and  funeral  expenses,  she  gave 

First.  To  her  step-daughter,  Katie,  $500. 

Second.  To  her  sister,  Ellen,  $200. 

Third.  To  her  daughter,  Theresa,  during  her  life  the  income 
of  all  the  remainder  and  at  her  death  the  remainder  to  Theresa's 
heirs. 

Theresa  died  leaving  no  child  or  descendant,  no  parent,  no 
brother  or  sister  nor  a  descendant  of  a  deceased  brother  or  sister, 
of  the  whole-blood,  but  left  said  Katie,  her  half-sister  (different 
mothers),  and  the  court  held,  that  Katie,  half-sister,  was  the  heir 
of  Theresa  and  took  the  property  under  the  4th  paragraph  of 
said  will  to  the  exclusion  of  the  brothers  and  sisters  of  Mary 
Gannon  and  that  section  90  was  not  applicable. 

In  Pond  V.  Erwin  (113  Ind.  243),  intestate,  having  inher- 
ited an  interes't  in  land  from  her  mother,  left  no  descendants 
nor  brother  or  sister  of  the  whole-blood,  but  left  maternal  uncles 
and  aunts  and  a  half-brother,  child  by  the  marriage  of  her  father 
to  a  second  wife,  and  the  court,  in  construing  a  statute  similar  to 
section  90,  held,  that  if  the  deceased  had  also  left  surviving  her  a 
whole-blood  or  half-blood  brother  or  sister  on  her  mother's  side, 
that  is,  of  the  blood  of  the  mother,  he  or  she  would  have  taken 
the  estate  which  descended  from  the  mother  to  the  exclusion 
of  one  who  was  not  of  the  same  maternal  blood,  but  that  as  the 
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deceased  left  no  brother  or  sister,  either  of  the  whole-blood  or 
half-blood,  on  the  mother's  side,  her  entire  estate  descended  to 
kindred  of  the  half-blood,  her  half-brother,  the  same  as  if  he  was 
of  the  whole-blood. 

Descent  and  distribution  among  kindred  of  the  half-blood 
are  discussed  at  length  in  the  note  to  Anderson  v.  Bell  (29 
L.  R.  A.  541),  and  also  discussed  in  the  note  to  Stockton  v. 
Frazier  (26  L.  R.  A.  [X.  S.]  603). 

I  am  of  the  opinion,  that  this  inheritance  descends  to  both 
of  these  maternal  whole  and  half-blood  cousins  and  a  decree 
may  be  prepared  accordingly. 

Decreed  accordingly. 


Matter  of  Charlotte  Potteb,  Deceased. 
(Will  of  May  8,  1912.) 

Matter  of  Charlotte  Potter,  Deceased. 
(Will  of  September  8,  1913.) 

{Surrogate's  Court,  Rensselaer  County,  February,  1916.) 
Wnxs — Probate  op — Consolidation  op  two  pboceedinos — When   jubt 

TBIAL  granted. 

Where  in  both  of  two  proceedings  for  the  probate  of  distinct  instru- 
ments executed  on  different  dates  as  a  last  will  and  testament  the  parties 
are  identical  and  no  issues  have  been  tried  in  either  proceeding,  an  order 
for  the  consolidation  of  both  proceedings  may  be  granted  in  the  discre- 
tion of  the  surrogate. 

Where  in  the  proceeding  for  the  probate  of  the  earlier  dated  will  a 
written  demand  for  trial  jury  was  made  by  the  proponents  and  in 
the  proceeding  for  the  probate  of  the  will  of  later  date  a  demand  for  a 
jury  trial  in  the  objections  was  filed  on  the  return  day  of  the  citation, 
and  the  demand  in  each  proceeding  was  made  before  any  party  had  begun 
to  try  any  controverted  question  of  fact,  the  demands  in  both  proceed- 
ings were  seasonable,  and  an  order  will  be  granted  consolidating  both 
proceedings  and  granting  a  jury  trial  of  the  issues. 
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Pboceedinos  upon  the  probate  of  a  will. 

Douglas  &  (Jordon,  for  petitioner,  for  probate  of  will  of  May 
8,  1912. 

Shaw,  Bailey  &  Murphy,  for  party  opposed  to  probate  of  will 
of  May  8,  1912. 

Shaw,  Bailey  &  Murphy,  for  petitioner  for  probate  of  will  of 
September  8,  1913. 

Douglas  &  Gordon,  for, party  opposed  to  probate  of  will  of 
September  8,  1913. 

Russell,  County  Judge  and  Acting  Surrogate. — Two  wills 
are  offered  for  probate  and  in  the  proceedings  relating  to  them 
there  are  two  motions  before  the  court,  one  relating  to  the  ques- 
tion whether  or  not  the  above  entitled  proceedings  should  be 
consolidated,  the  other  relating  to  the  question  of  granting  a 
jury  trial  in  the  proceeding  of  the  probate  of  the  will  dated 
May  8,  1912,  where  the  demand  for  said  jury  trial  was  made 
by  a  party  to  the  proceeding  in  behalf  of  the  probate  of  said 
will,  when  no  demand  was  made  by  a  party  to  the  proceeding 
in  the  objections  to  said  probate. 

The  petition  for  the  probate  of  the  will  dated  May  8,  1912, 
was  filed  October  7,  1914. 

The  petition  for  the  probate  of  the  will  dated  September  8, 
1913,  was  filed  November  24,  1914.  On  the  return  day  of  the 
citation,  November  9,  1914,  written  objections  to  the  probate  of 
the  will  dated  May  8,  1912,  were  filed  by  a  party  to  the  proceed- 
ing. An  adjournment  was  taken  and  a  written  demand  for  a 
jury  trial  was  filed  by  a  party  to  the  proceeding  in  favor  of  the 
probate  of  said  will,  December  19,  1914.  Written  objections 
were  again  filed  to  the  probate  of  the  will  dated  May  8,  1912, 
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by  a  party  in  interest  December  21,  1914.  An  appeal  was 
taken  and  a  written  demand  for  a  jury  trial  was  again  filed  by 
a  party  to  the  proceeding  in  behalf  of  said  probate  October  16^ 
1915.  A  written  answer  and  objections  to  the  probate  of  the 
\vill  dated  September  8,  1913,  and  a  demand  for  a  jury  trial 
in  the  objections  were  filed  December  17,  1914.  All  matters 
relating  to  both  proceedings  were  subsequent  to  September  1,. 
1914,  and  therefore  governed  by  the  new  Surrogate's  Practice 
Act  (Code  Civ.  Pro.,  chap.  18.) 

Section  2538  of  the  Code  of  Civil  Procedure  reads  as  fol- 
lows :  "  In  any  proceeding  in  which  any  controverted  question 
of  fact  arises,  of  which  any  party  has  constitutional  right  of 
trial  by  jury,  and  in  any  proceeding  for  the  probate  of  a  will 
in  which  any  controverted  question  of  fact  arises,  the  surrogate 
must  make  an  order  directing  the  trial  by  jury  of  such  contro- 
verted question  of  fact,  if  any  party  appearing  in  such  pro- 
ceeding seasonably  demands  the  same,  and  in  any  proceeding 
in  which  any  controverted  question  of  fact  arises,  of  which  any 
party  has,  or  has  not,  constitutional  right  of  trial  by  jury,  the 
surrogate  may,  in  his  discretion,  make  such  order  without  such 
demand." 

Section  2617  of  the  Code  of  Civil  Procedure  reads  as  follows: 
"  Such  objections  must  be  filed  at  or  before  the  close  of  the  testi- 
mony faken  before  the  surrogate  on  behalf  of  the  proponent, 
or  at  such  subsequent  time  as  the  surrogate  may  direct,  and  if  a 
jury  trial  of  any  issue  is  desired  the  same  shall  be  demanded  in 
the  objections." 

I  do  not  see  in  reading  sections  2538  and  2617  together,, 
that  any  meaning  can  be  gathered  to  the  effect  that  a  person 
who  makes  a  seasonable  demand  for  a  jury  trial  must  neces- 
sarily be  confined  to  the  person  or  persons  who  seeks  or  seek  to 
oppose  the  probate  of  the  will  and  must  make  such  demand  in 
his  or  their  objections,  but  on  the  contrary  I  am  of  the  opinion 
that  section  2538  gives  the  right  of  trial  by  jury  to  any  party 
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appearing  in  any  proceeding  in  which  any  controverted  ques- 
tion of  fact  arises,  whether  such  party  is  for  or  against  the 
probate  of  a  will. 

In  the  proceeding  of  the  will  dated  May  8,  1912,  written 
objections  to  the  probate  were  filed  November  9,  1914,  an  ad- 
journment was  taken  and  on  December  19,  1914,  a  written 
demand  for  a  jury  trial  was  made  by  the  proponent  of  the  will. 
In  the  proceeding  of  the  will  dated  September  8,  1913,  a  de- 
mand for  a  jury  trial  in  the  objections  was  filed  on  the  return 
day  of  the  citation.  The  demand  in  each  proceeding  was  made 
before  any  party  had  begun  to  try  any  controverted  question  of 
fact.     The  demands  in  both  proceedings  were  seasonable. 

It  was  evidently  not  the  intent  of  the  Legislature  to  limit  or 
deprive  any  party  to  any  proceeding  of  his  right  of  trial  by  jury 
by  the  language  embodied  in  section  2617,  in  case  he  made  the 
demand  under  section  2538  when  said  party  was  a  party  in 
interest  in  behalf  of  the  probate  of  a  will  and  not  in  the  objec- 
tions as  a  party  in  interest  opposed  to  the  probate  of  a  will. 

The  question  has  also  been  raised  by  counsel  that  the  amend- 
ment to  section  2538  made  April  13,  1915,  which  gave  the  sur- 
rogate power  in  his  own  discretion  when  no  seasonable  demand 
bad  been  made  by  either  party  to  order  a  jury  trial,  does  not 
reach  these  cases.  There  being  a  seasonable  demand  as  above 
stated,  it  was  unnecess-ary  for  the  court  to  consider  the  powers 
conferred  by  'the  amendment  made  April  13,  1915.  Even 
though  the  demand  were  not  made  in  the  proceedings  in  qu«- 
tion,  I  am  of  the  opinion  that  the  surrogate  could  order  a  jury 
Irial  under  the  amendment  to  section  2538  made  April  13, 
1915.  "  It  is  well  settled  that  the  Legislature  may  change  the 
practice  of  the  court  and  that  the  change  will  effect  pending 
actions  in  the  absence  of  words  of  exclusion.  *  *  *  It  is 
the  right  of  a  party  to  have  his  case  heard  and  decided  in  the 
orderly  course  of  l^al  procedure,  but  he  has-  no  right  to  demand 
that   the  procedure  prescribed   when   the   action   commenced 
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should  remain  unchanged."  (145  N.  Y.  581;  196  id.  169; 
215  id.  62.) 

The  question  of  consolidation  is  discretionary  with  the  court. 
In  both  of  the  above  entitled  proceedings,  the  parties  are  identi- 
cal. Xo  issues  have  been  tried  in  either  proceeding.  It, 
therefore,  would  be  an  unnecessary  expense  to  both  the  parties 
in  interest  and  the  county  and  an  unnecessary  delay  in  the  deter- 
mination of  both  proceedings  not  to  consolidate  them,  I  am 
therefore  of  the  opinion  that  a  seasonable  demand  was  made  for 
a  jury  trial  of  the  issues  raised  by  the  objections  filed  to  the  \ 

probate  of  the  will  dated  May  8,  1912,  and  that  the  proceedings 
should  be  consolidated,  and  also  that  the  issues  raised  in  said 
proceedings  can  be  more  speedily  and  conveniently  tried  before 
the  acting  surrogate  and  a  jury.  An  order  may  be  entered 
accordingly. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Horatio  Rowe^  Deceased. 

{ Burro ffat&8  Court,  Dutchess  County,  July  1015.) 

Wiixs — Pbovisions  op — ^Who  entitled  to  seabb  in  besiduabt  estate — 
Vesting. 

Where  by  the  will  of  a  testator  who  left  him  surviving  no  descendant 
hia  residuary  estate  was  given  in  equal  shares  to  such  of  the  grand- 
children of  two  deceased  uncles,  naming  them,  as  should  survive  testa- 
tor, on©  grandchild  of  each  uncle,  otherwise  provided  for  by  the  will, 
being  expressly  excluded  from  sharing  in  the  residuary  estate,  the  chil- 
dren of  any  of  the  grandchildren  of  either  of  said  uncles  are  not  entitled 
to  share  in  the  residuary  estate,  but  the  next  of  kin  of  a  grandchild  of 
one  of  the  uncleft,  who  survived  testator,  are  entitled  to  take  the  share 
which  vested  in  their  mother  upon  the  death  of  testator. 
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Fboceeding  for  the  construction  of  a  wilL 

A.  Lee  Wager  and  Gliarles  A.  Hopkins,  for  petitioning 
executors. 

Wm.  J.  &  Wm.  C.  Roche,  for  Garrett  M.  Rowe  and  others, 
grandchildren. 

Morchauser  &  Mack,  Harry  Arnold  and  C.  W.  H.  Arnold, 
for  Emma  White  and  others,  great-grandchildren. 

Gleason  S. — This  is  a  proceeding  by  the  executors  of  the 
will  of  Horatio  Rowe,  deceased,  under  section  2615  of  the  Code 
of  Civil  Procedure,  to  obtain  a  construction  of  the  last  will  and 
testament  of  Horatio  Rowe,  decased,  who  died  March  20,  1914, 
the  will  being  admitted  to  probate  June  16,  1914. 

The  will  is  dated  May  8,  1907.  There  are  four  codicils 
thereto,  dated  respectively  January  27,  1908,  March  24,  1910, 
May  5,  1911,  and  February  24,  1912. 

The  testator  did  not  leave  any  children  or  descendants  sur- 
viving him. 

The  personal  estate  amounts  to  about  $290,000,  and  the  real 
estate  $30,000.  Construction  is  sought  of  the  ninth  clause  of 
said  will  which  reads  as  follows : 

**  Ninth.  All  the  rest,  residue  and  remainder  of  my  estate 
and  property  both  real  and  personal  of  whatever  name  or  nature 
of  which  I  may  die  seized  or  possessed  I  give  devise  and  be- 
queath as  follows : 

"  One-half  thereof  I  give,  devise  &  bequeath  to  the  grand- 
children of  my  Uncle  Garrett  M.  Rowe  deceased  who  may  sur- 
vive me  in  equal  portions  share  and  share  alike.  And  the  other 
half  thereof  I  give,  devise  and  bequeath  to  the  grandchildren  of 
my  Fncle  William  M.  Rowe  deceased  who  may  survive  me  share 
and  share  alike. 
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"  Mary  Eowe  Lant  is  not  to  be  included  in  the  above  request 
to  the  grandchildren  of  my  Uncle  Garrett  M.  Eowe  deceased, 
and  William  Cookingham  is  not  to  be  included  in  the  above 
bequest  to  the  grandchildren  of  William  M.  Rowe,  deceased." 

It  is  contended  that  children  of  grandchildren  of  Garrett  M. 
Eowe,  deceased,  and  of  William  M.  Eowe,  deceased,  who  pre- 
deceased the  testator,  are  entitled  to  share  in  the  residue  dis- 
posed of  by  the  above  clause.  With  this  contention  I  am  unable 
to  agree.  The  language  of  the  ninth  clause  is  clear  and  explicit. 
There  is  nothing  in  any  other  part  of  the  will  or  of  the  codicil 
which  confuses  or  throws  any  doubt  upon  the  terms  of  that 
paragraph.  In  plain  words,  the  testator  gave  one-half  of  his 
residuary  estate  to  a  class  of  persons  whom  he  described  as  the 
grandchildren  of  his  uncle,  Garrett  M.  Eowe,  and  the  other  half 
to  a  class  of  persons  whom  he  described  as  grandchildren  of  his 
uncle,  William  M.  Eowe.  In  both  cases  the  persons  who  were 
to  take  were  those  who  survived  the  death  of  the  testator. 

The  gift  was  to  classes. 

At  the  time  of  the  making  of  the  vnll  and  at  the  time  of  the 
death  of  the  decedent  there  were  persons  in  existence  who 
answered  the  description  of  such  classes. 

I  have  studied  the  will  carefully  to  ascertain  an  intention  on 
the  part  of  the  testator  that  the  term  "  grandchildren  "  should 
include  greatrgrandchildren,  but  am  unable  to  discover  any  such 
intent,  either  in  the  will  itself,  or  the  codicils  thereto.  In  fact 
the  contrary  seems  to  be  the  fact. 

In  paragraph  third  of  said  will  he  provides  for  Mary  Eowe 
Lant,  a  grandchild  of  Garrett  M.  Eowe,  and  expressly  states 
that  she  shall  have  no  share  in  his  residuary  estate. 

In  paragraph  seventh,  he  provides  for  William  Cookingham, 
a  grandson  of  his  uncle  William  M.  Eowe,  deceased,  and  ex- 
pressly provides  that  he  is  not  to  be  included  in  the  residuary 
bequest. 

In  the  third  codicil,  which  is  to  me  a  significant  indication 
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of  testator's  intention,  it  provides  tliat  the  children  of  Albert 
R.  Carpenter,  who  was  a  grandson  of  Garrett  M.  Rowe,  who 
predeceased  the  testator. 

I  have  decided  and  determined  that  by  the  true  construction 
of  the  will  of  the  testator  such  persons  only  as  fall  within  the 
description  of  grandchildren  of  the  testator's  uncles,  Garrett 
M.  Rowe  and  William  M.  Rowe,  respectively,  and  who  survived 
the  testator,  are  qualified  and  are  entitled  to  take  under  the  pro- 
visions of  the  ninth  paragraph  of  said  will,  except  as  to 
Isapheme  Mott,  granddaughter  of  William  M.  Rowe,  who  sur- 
vived the  testator,  her  next  of  kin  are  entitled  to  take  the  share 
which  vested  in  their  mother  upon  the  death  of  the  testator. 

I  direct  that  a  decree  be  entered  in  accordance  with  the  above 
decision. 

Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  Henry 
Sherman  Redfield  and  Jean  Harold  Edward  Saint  Cyr 
as  Executors  of  the  Last  Will  and  Testament  of  Caroline  P. 
Saint  Cyr,  Deceased. 

{Surrogate's  Court,  Westchester  County,  February,  1918.) 

Guardians — Testamentary — Wills — Code  Civ.  Pro.,  §§  1210,  2534. 

A  "  party  "  for  whom  under  section  2534  of  the  Code  of  Civil  Proce- 
dure a  special  guardian  must  be  appointed  means  a,  party  to  be  cited 
under  and  pursuant  to  section  2610  of  said  code. 

An  infant  grandson  of  a  testatrix  and  a  cestui  que  trust  under  her 
will,  whose  father  is  living  is  neither  an  heir  at  law  nor  next  of  kin  of 
the  testatrix,  and  where  he  is  not  designated  in  the  will  as  an  executor, 
testamentary  trustee  or  guardian,  he  is  not  entitled  to  have  service  of 
the  citation  made  upon  him;  neither  is  he  a  party  to  a  proceeding  to 
have  the  will  admitted  to  probate. 

Where  on  the  probate  proceedings  said  infant  who  was  upwards  of 
eighteen  years  of  age  did  not  petition  for  the  appointment  of  a  apecial 
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guardian  and  his  general  guardian  did  not  appear  for  him,  but  due  and 
timely  service  of  the  citation  having  been  made  upon  his  father  as 
testamentary  trustee^  the  proper  party  to  be  served  on  behalf  of  said 
infant  and  who  appeared,  it  was  not  necessary  to  appoint  a  special  guar* 
dian  for  the  infant. 

Pboceeding  upon  the  judicial  settlement  of  the  accounts  of 
executors. 

Rumsey,  Sheppard  &  Ingalls,  for  executors, 

John  F.  Brennan,  special  guardian. 

Sawyer,  S. — This  is  a  proceeding  for  an  accounting. 

On  the  return  day  of  the  citation  this  court  appointed  John 
F.  Brennan,  Esq.,  special  guardian  of  the  infant,  Henry  Alex- 
ander Redfield.  On  January  29,  1916,  the  special  guardian 
filed  his  report,  and  among  other  things  reported  as  follows : 

"  I  further  report  that  there  is  no  valid  objection  why  the 
account  of  said  Henry  Sherman  Redfield  and  Jean  H.  E.  Saint 
Cyr,  as  executors  of  the  said  Caroline  P.  Saint  Cyr,  deceased, 
should  not  be  finally  judicially  settled  as  filed,  as  far  as  it 
affects  the  interests  of  said  infant,  providing  the  probate  pro- 
ceedings are  deemed  closed.  An  examination  of  the  proceed- 
ings had  upon  the  probate  of  the  will,  however,  makes  it  my 
duty  to  direct  the  attention  of  the  court  to  the  following  facts : 

"  By  the  fifth  clause  of  the  will  the  executors  are  directed 
to  pay  to  Henry  Alexander  Redfield,  grandson  of  the  testator, 
the  infant  herein,  the  sum  of  one  hundred  thousand  ($100,000) 
dollars  and  for  the  purpose  of  receiving  and  investing  this 
money  Henry  Sherman  Redfield,  father  of  the  infant  and  execu- 
tor herein,  is  made  trustee.  By  codicil  dated  May  13,  1914, 
the  amount  of  this  legacy  is  changed  to  fifty  thousand  ($50,000) 
dollars.  When  the  will  and  codicil  were  offered  for  probate  no 
guardian  was  appointed  for  the  infant.  It  may  be  that  no 
proper  objection  can  be  made  to  the  codicil  and  yet  due  regard 
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for  the  interests  of  the  infant  would  seem  to  require  that  some 
investigation  should  be  made  by  a  guardian  appointed  by  the 
court  into  the  circumstances  attending  the  execution  of  the 
instrument  which  took  away  from  the  infant  the  sum  of  fifty 
thousand  ($50,000)  dollars. 

"  I  respectfully  suggest  that  the  court  take  under  advise- 
ment the  wisdom  of  setting  aside  or  suspending  the  probate 
pending  an  examination  of  the  conditions  under  which  the  codi- 
cil was'  executed  by  a  guardian  to  be  appointed  by  the  court" 

The  decedent  left  a  last  will  and  testament  dated  June  18, 
1912,  a  first  codicil  dated  October  2,  1913,  and  a  second  codicil 
dated  May  13,  1914.  These  instruments  were  admitted  to 
probate  by  this  court,  and  letters  testamentary  duly  issued  to 
the  executors  therein  named. 

The  petition  for  probate  sets  forth  that  the  infant,  Henry 
Alexander  Redfield,  is  upwards  of  eighteen  years  of  age.  On 
the  probate  proceedings  the  said  infant  did  not  petition  for 
the  appointment  of  a  special  guardian,  his  general  guardian  did 
not  appear  for  him,  and  this  court  did  not  appoint  a  special 
guardian. 

The  question  to  be  determined  at  this  time  is,  should  a  special 
guardian  have  been  appointed  on  the  return  day  of  the  citation 
issued  in  the  probate  proceedings  ?  Section  2534  of  the  Code 
of  Civil  Procedure  prescribes  when  and  how  a  special  guardian 
may  be  appointed,  and  reads  as  follows : 

"  Where  a  party,  who  is  an  infant,  does  not  appear  by  his 
general  guardian;  or  where  a  party,  who  is  a  lunatic,  idiot,  or 
habitual  drunkard,  does  not  appear  by  his  committee ;  or  where 
any  party  is  an  infant,  or  an  habitual  drunkard,  or  for  any 
cause  is  mentally  incapable  adequately  to  protect  his  rights, 
although  not  judicially  declared  to  be  incompetent  to  manage  his 
affairs,  the  surrogate  must  appoint  a  competent  and  responsible 
person,  to  appear  as  special  guardian  for  that  party.  Where 
an  infant  appears  by  his  general  guardian  or  where  a  lunatic, 
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idiot;  or  habitual  drunkard^  appears  by  Ms  committee^  the  sur- 
rogate must  inquire  into  the  facts^  and  must,  in  like  manner^ 
appoint  a  special  guardian,  if  there  is  anjr  ground  to  suppose 
that  the  interest  of  the  general  guardian  or  committee  is  adverse 
to  that  of  the  infant^  or  incompetent  person;  or  that  for  any 
other  reason,  the  interests  of  the  latter  require  the  appointment 
of  a  special  guardian.  Where  there  are  unknown  persons,  or 
persons  whose  whereabouts  are  unknown,  the  surrc^ate  may,  in 
his  discretion,  appoint  a  special  guardian  for  such  persons.  A 
person  cannot  be  appointed  such  a  special  guardian  who  is^ 
nominated  by  any  party ;  but  this  prohibition  shall  not  preclude 
an  infant  over  fourteen  years  of  age  from  nominating  his  own 
special  guardian. 

"  Before  entering  upon  his  duties  such  special  guardian  shall 
file  his  consent  to  so  act." 

The  surrogate,  then,  must  appoint  a  special  guardian  where 
the  infant  is  a  party  to  the  proceeding.  Who,  then,  is  a  proper 
party  to  a  probate  proceeding  as  designated  in  section  2534?^ 

Section  2609  of  the  Code  of  Civil  Procedure  prescribes  who 
may  propound  a  will,  and  section  2610  designates  the  parties 
to  be  cited.     Said  last  mentioned  section  reads  as  follows : 

"The  following  persons  must  be  cited  upon  a  petition,  pre- 
sented as  prescribed  in  the  last  section : 

"  If  the  will  relates  exclusively  to  real  property,  the  husband 
or  wife,  if  any,  and  all  the  heirs  of  the  testator. 

"  If  the  will  relates  exclusively  to  personal  property,  the  hus- 
band or  wife,  if  any,  and  all  the  next  of  kin  of  the  testator. 

"  If  the  will  relates  to  both  real  and  personal  property,  the 
husband  or  wife,  if  any,  and  all  the  heirs,  and  all  the  next  of 
kin  of  the  testator. 

"  In  every  case  each  person  designated  in  the  will  as  executor, 
testamentary  trustee  or  guardian,  and  each  person  named  as 
executor,  testamentary  trustee  or  guardian,  or  beneficiary  in 
any  other  will  of  the  same  testator  filed  in  the  surrogate's  office. 
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"  In  addition  to  the  general  contents  contained  in  section 
2523  and  2524  of  this  chapter,  the  citation  must  also  set  forth 
the  name  of  the  person  by  whom  the  will  is  propounded; 
whether  the  will  relates  exclusively  to  real  property,  or  to  per- 
sonal property,  or  to  both ;  and  if  the  will  is  nuncupative,  that 
fact," 

That  section  defines  clearly  who.  shall  be  cited  or  made  parties 
in  a  probate  proceeding.  The  will,  in  this  case,  relates  to  real 
and  personal  property.  The  parties  and  persons  to  be  cited 
.are,  the  husband  or  wife,  if  any,  and  all  the  heirs,  and  all  the 
next  of  kin  of  the  testator,  and,  further,  "  In  every  case,  each 
person  designated  in  the  will  as  executor,  testamentary  trustee 
or  guardian." 

I  am  of  the  opinion  that  a  party  referred  to  under  section 
2534,  for  whom  a  special  guardian  must  be  appointed,  means  a 
party  to  be  cited  under,  and  pursuant  to,  the  provisions  of 
section  2610. 

Henry  Alexander  Redfield,  the  infant  grandson  of  the  dece- 
dent, since  his  father,  decedent's  son  Henry  Sherman  Redfield, 
is  living,  is  not  either  an  heir  at  law  or  next  of  kin  of  the  tes- 
tatrix (see  sections  81  and  98  of  the  Decedent  Estate  Law; 
nor  is  he  designated  in  the  will  as  an  executor,  testamentary 
trustee  or  guardian.  He  is,  therefore,  not  entitled  to  have 
service  of  the  citation  made  upon  him.  Neither  is  he  a  party 
to  the  proceeding. 

I  do  not  think  that  a  special  guardian  should  have  been  ap- 
pointed. This  works  no  hardshi]>  to  the  infant,  as  his  inter- 
ests were  represented,  and  assumedly  protected  by  the  father, 
who  was  the  testamentary  trustee  under  the  will  of  the  decedent. 
As  such  trustee  he  was  before  the  court.  Due  and  timelv  serv- 
ice  of  the  citation  had  been  made  upon  him.  He  was  the 
proper  party  to  be  served  on  behalf  of  the  infant.  Section  2610, 
above  referred  to,  prescribes  that  service  must  be  made  upon 
the  testamentary  trustee.       Why  should  service  be  so  made, 
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unless  it  is  to  protect  the  interests  of  the  cestui  que  trust  f 
That  is  the  sole  purpose  of  the  appointment  of  a  trustee.  In 
every  case  of  a  testamentary  trustee  he  is  appointed  to  repre- 
sent the  beneficiary  under  the  trust  by  what  is  considered  the 
most  sacred  of  instruments,  viz.,  the  last  will  and  testament  of 
the  testator. 

Xo  doubt  the  trustee  could  have  filed  objections  to  the  last 
codicil,  if  he  had  so  desired,  as  the  representative  of  the  infant. 

Under  section  2617  of  the  Code,  ''  Any  person  interested  in 
the  event  as  devisee,  legatee  or  otherwise,  in  a  will  or  codicil 
offered  for  probate ;  or  interested  as  heir  at  law,  next  of  kin  or 
otherwise,  in  any  property,  any  portion  of  which  is  disposed  of 
or  affected,  or  any  portion  of  which  is  attempted  to  be  disposed 
of  or  affected,  by  a  will  or  codicil  offered  for  probate  •  *  *  *  * 
may  file  objections  to  any  will  or  codicil  so  offered  for  probate." 

In  Matter  of  Nelson  (89  Misc.  Rep.  25),  in  construing  sec- 
tion 2617,  I  wrote  as  follows:  "  If  the  first  clause  of  the  new 
section  omitted  the  words  *  interested  in  the  event,'  then  from  a 
literal  interpretation  of  the  section  I  should  be  compelled  to 
decide  that  any  devisee  or  legatee  could  file,  objections.  But, 
in  construing  any  portion  of  a  section,  we  must  read  the  whole 
section  together,  and  the  words  '  interested  in  the  event '  show 
conclusively  to  my  mind  that  there  must  be  a  pecuniary  and  not 
a  sentimental  interest  to  protect. 

"In  construing  the  old  section,  in  Matter  of  Davis  (182 
N.  Y.  468),  the  court,  in  interj[)ertating  the  words  'who  is 
otherwise  interested  in  defeating  or  sustaining  the  will,'  said 
at  page  472 :  ^The  statute  in  authorizing  a  person  who  is  other- 
wise interested  in  sustaining  or  defeating  a  will '  to  appear  at 
his  election  to  support  or  oppose  its  probate,  means  only  a  per- 
son who  has  a  pecuniary  interest  to  protect,  either  as  an  'indi- 
vidual or  in  a  representative  capacity.  An  interest  resting  on 
sentiment  or  sympathy,  or  on  any  basis  other  than  the  gain  or 
loss  of  money  or  its  equivalent,  is  not  sufficient,  but  any  one  who 
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would  be  deprived  of  property  in  the  broad  sense  of  the  word, 
or  who  would  become  entitled  to  property  by  the  probate  of  a 
will  is  authorized  to  appear  and  be  heard  upon  the  subject. 

"  The  old  section  was  further  construed  in  Matter  of  Hoyt 
(55  Misc.  Rep.  159).     , 

'*  The  person  there  who  wished  to  contest  the  will  was  given 
a  legacy  of  $15,000.  Under  a  prior  will  the  same  person  was 
given  a  legacy  of  only  $10,000. 

"  The  court,  at  page  161,  said:  '  It  cannot  be  conceived  that 
this  section  (2617)  was  enacted,  except  for  the  express  purpose 
of  permitting  one  to  intervene  to  secure  a  benefit  or  to  protect 
a  threatened  right,  certainly  not  for  the  purpose  of  changing 
the  status  qwo  of  the  estate  by  decreasing  an  interest  therein  to 
the  extent  of  $5,000,'     *     *     * 

"  It  is  obvious  that  the  person  who  would  have  a  right  to 
intervene  under  this  section  must  have  an  interest  to  protect — 
one  that  is  threatened.  Here  the  interest  of  Mr.  Hoyt  is  pro- 
tected, and  it  is  only  by  his  successful  intervention  that  he  would 
become  a  loser." 

There  are  numerous  other  authorities  to  the  same  effect  and 
it  seems  to  me,  after  a  careful  comparison  of  the  old  section 
•with  the  new,  that  the  words  in  the  old  section  "  or  who  is  other- 
wise interested  in  sustaining  or  def  ating  the  will "  are  now 
embodied  in  the  words  "  any  person  interested  in  the  event " 
in  the  new  section. 

In  this  case  the  codicil  reduced  the  bequest  to  the  trustee  on 
behalf  of  the  infant  from  $100,000  to  $50,000.  Here  might 
be  an.  interest  to  protect,  and  the  trustee,  if  he  had  valid  and 
sufficient  reasons,  might  file  objections. 

But  the  trustee  did  not  file  any  objections  to  the  probate  of 
the  codicil  nor  does  he  desire  to  file  any  at  this  time.  The 
infant,  who  is  eighteen  years  of  age,  has  no  desire  to  file  any 
objections.  This  is  evidenced  by  the  fact  that  the  special 
guardian  received  the  following  letter  from  the  trustee  and  the 
beneficiarv  under  the  trust : 
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"  Our  attention  has  been  called  by  the  newspapers  to  the  fact 
that  you  have  been  appointed  guardian  dd  litem  of  the  under- 
signed^ Henry  Alexander  Eedfield,  minor  beneficiary  under  the 
will  and  codicils  of  Mrs.  Caroline  Eedfield  Saint  Cyr,  in  matter 
of  accounting  of  her  executors. 

"  We  are  also  informed  by  said  newspaper  articles  that  the 
question  before  you,  is,  whether  or  not,  in  view  of  the  fact  that 
no  notice  was  given  to  the  undersigned,  Henry  Alexander  Eed- 
field, of  the  probate  of  said  instruments,  it  is  your  duty  to 
investigate  the  testamentary  capacity  of  Mrs.  Caroline  Eedfield 
Saint  Cyr  and  if  possible  undue  influence  in  respect  to  her 
second  codicil. 

^*  The  undersigned  do  not  desire  to  raise  any  question  in  that 
regard.  We  are,  at  the  time  of  the  probate  of  said  will  and 
codicils,  and  are  still,  satisfied  to  accept  the  provisions  thereof. 
It  is  suflScient  for  us  that  said  instruments  were?  signed  by  Mrs. 
Saint  Cyr  and  that  she  was  the  mother  of  one  of  us  and  the 
grandmother  of  the  other." 

The  will  and  codicils  of  decedent  have  been  duly  admitted 
to  probate.  The  proper  parties  have  been  served  vdth  citation 
and  the  proceedings  completed.  Of  course,  if  facts  are  brought 
to  the  attention  of  the  trustee,  and  he  has  sufficient  grounds  to 
warrant  his  intervention  in  the  probate  proceedings,  he  may 
move  to  open  the  same,  agreeable  to  the  provisions  of  section 
2490,  subdivision  6,  of  the  Code  of  Civil  Procedure.  That  sub- 
division ^ves  the  surrogate  power :  "  To  open,  vacate,  modify, 
or  set  aside,  or  to  enter  as  of  a  former  time,  a  decree  or  order 
of  his  court ;  or  to  grant  a  new  trial  or  a  new  hearing  for  fraud, 
newly  discovered  evidence,  clerical  error,  or  other  sufficient 
cause.  The  powers  conferred  by  this  subdivision  must  be 
exercised  only  in  a  like  case,  and  in  the  same  manner,  as  a 
court  of  record  and  of  general  jurisdiction  exercises  the  same 
powers." 

After  carefully  considering  the  suggestion   of  the  learned 
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special  guardian,  '^  that  the  court  take  under  advisement  the 
wisdom  of  setting  aside  or  suspending  the  probate  pending  an 
examination  of  the  conditions  under  which  the  codicil  was 
executed  by  a  guardian  to  be  appointed  by  the  court,"  I  have 
come  to  the  conclusion  that  it  was  not  necessary  to  appoint  a 
special  guardian  on  the  original  probate  proceedings. 

The  interests  of  the  infant  were  duly  represented  by  the 
trustee. 

The  accounts  of  the  executors  as  filed  are  hereby  approved. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Phebe  Willis,  Deceased. 

{Surrogate's  Court,  Bronx  County,  February,   1916.) 

EXECUTOBS  AND  ADMINISTRATORS — RbJECTION  OF  CLAIM  AQAINST  DECEDENT'S 
ESTATE  PRESENTED  BT  HUDSON  RiVEB  STATE  HOSPITAL  FOR  MAINTENANCE 
OF  DECEDENT'S  DAUGHTER — LIABILITY  OF  MOTHER'S  ESTATE  UNDER  IN- 
SANITY Law,  §  86. 

The  decedent,  the  mother  of  an  incompetent  confined  in  the  Hudson 
River  State  Hospital,  died  leaving  an  estate  of  $4,990.40.  A  claim  for 
$1,386.50  alleged  to  be  the  fair  and  reasonable  value  of  the  maintenance 
of  decedent's  daughter  from  July  1,  1908  to  July  31,  1910,  was  preeenied 
by  said  hospital  to  the  executor  of  decedent's  estate  and  was  rejected. 
On  the  hearing  on  the  settlement  of  the  executor's  account,  the  claimant 
contended  that  the  mother's  estate  was  liable  for  the  indebted-ness  under 
section  86  of  the  Insanity  Law  and  section  914  of  the  Code  of  Criminal 
Procedure.     In  dismissing  the  claim  it  was 

Beld,  (1)  that,  if  a  liability  for  the  maintenance  of  the  incompetent 
attached  to  the  mother,  it  was  purely  statutory  and  that  it  is  incumbent 
upon  the  claimant  before  it  can  recover  to  show  that  it  has  taken  all  the 
steps  required  by  statute  to  create  and  fix  such  liability; 

(2)  That  the  scheme  of  the  law  is  to  require  primarily  that  the  sup- 
port  of  the  indigent  insane  shall  devolve  upon  relatives;  that  only 
upon  refusal  to  assume  that  duty  is  care  assumed  by  the  State,  and 
before  any  relative  can  be  legally  charged  with  liability  for  the  support 


MATTER  OF  WILLIS.  239 

of  the  patient  in  a  State  institution,  an  order  must  be  made  establishing 
the  remissness  of  such  relative  and  directing  the  confinement  of  the 
patient  at  auch  relative's  charge  and  expense. 

Pboceeding  on  judicial  settlement  of  an  executor's  account. 
Charles  P.  Hallock,  for  executor. 

r 

Morris  Schector,  Deputy  Attorney-General,  for  claimant. 

Thomas  IM.  Simonton,  for  legatee. 

Louis  A.  Moskowitz,  special  guardian  for  incompetent. 

ScHULz^  S. — This  proceeding  is  brought  for  the  judicial 
settlement  of  the  account  of  the  executor  of  the  last  will  and  * 
testament  of  the  decedent.  The  latter  left  her  surviving  two 
sons  and  one  daughter,  and  the  gross  amount  of  her  estate  at 
the  time  of  her  death  was  $4,990.40.  It  appears  uncontra- 
dicted that  the  daughter  has  been  confined  in  the  Hudson  River 
State  Hospital  for  the  Insane  since  April  23,  1894. 

A  claim  has  been  presented  to  the  executor  verified  by  the 
executive  officer  of  the  Hudson  River  State  Hospital  for  the 
sum  of  $1,385.50  alleged  to  be  the  fair  and  reasonable  value 
of  the  maintenance  of  this  daughter  of  the  decedent  from  July 
1,  1908,  to  July  31,  1910,  stated  to  be  108  5/7  weeks  at  $3.50 
per  week  and  for  the  period  of  201  weeks  from  August  1,  1910, 
June  7,  1914,  at  the  rate  of  $5  per  week.  This  claim  was  re- 
jected by  the  executor.  There  was  some  reference  upon  the 
trial  to  an  alleged  amended  claim  but  counsel  for  the  claimant 
states  that  he  seeks  to  rely  upon  the  original  claim  heretofore 
referred  to  in  the  sum  (jf  $1,385.50  and  it  is  this  claim  which 
has  been  tried  and  is  now  to  be  determined.  (Code  Oiv.  Pro., 
§  2681.) 

The  decedent  died  March  1,  1914.     It  is  evident  that  the 
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alleged  claim  against  lier^  which  is  now  urged  against  her  estate 
cannot  be  for  any  maintenance  or  care  of  her  daughter  beyond 
said  date,  so  that  if  any  recovery  at  all  may  be  had  upon  the 
claim,  that  recovery  must  be  for  maintenance  between  July  1, 
1908,  and  March  1,  1914,  and  not  up  to  June  7,  1914,  the  date 
fixed  in  the  claim. 

The  evidence  offered  by  the  claimant  consists  of  a  copy  of  a 
certificate  of  the  county  judge  of  Westchester  county  made  on 
Aj>ril  23,  1894,  by  which  he  certifies  to  his  approval  of  the 
medical  certificate  of  lunacy  upon  which  it  is  indorsed  and 
states  that  it  is  being  represented  to  him  that  it  is  intended  to 
commit  the  said  daughter  to  the  Hudson  River  State  Hospital 
for  the  Insane  for  care  and  treatment.  This  certificate  is  re- 
ferred to  by  counsel  as  the  commitment.  In  addition  to  this 
certificate  there  was  received  in  evidence  a  copy  of  a  resolution 
'  adopted  at  a  meeting  of  the  State  Commission  in  Lunacy  by 
jvhich  the  said  commission  fixed  the  rate  to  be  paid  for  the  sup- 
port of  inmates  of  State  hospitals,  "  for  a  reimbursing  rate  '* 
so-called,  "  as  provided  by  the  Insanity  Law,"  at  five  dollars 
per  week,  which  resolution  was  to  take  effect  from  August  1, 
1910,  and  continue  in  force  until  further  action  by  the  commis- 
sion. This  action  also  provided  that  the  action  taken  should 
not  apply  to  patients  admitted  imder  special  agreements  and 
reserved  the  right  to  the  commission  to  modify  the  rate  as  to 
individual  patients  in  particular  cases.  Two  witnesses  were 
called  by  the  claimant  whose  testimony  shows  that  the  daughter 
of  the  decedent  has  been  an  inmate  of  the  institution  in  ques- 
tion during  the  time  for  which  the  claim  is  made.  It  also 
appears  that  the  daughter  was  over  twenty-one  years  of  age 
and  unmarried  at  the  time  she  entered  the  institution  and  had 
no  property  of  any  kind.  Upon  this  evidence  claimant  con- 
tends that  the  institution  in  question  is  entitled  to  recover  upon 
the  claim  presented. 

There  was  no  duty  imposed  upon  the  decedent  under  the 
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common  law  to  support  the  daughter  in  question.  If,  there- 
fore, such  a  liability  attached  to  the  mother,  it  must  have  been 
one  imposed  upon  her  by  some  statute.  (Matter  of  St.  Law- 
rence Hospital,  13  App.  Biv.  436;  Matter  of  Condon, 
198  Fed.  Rep.  947.)  The  claimant  contends  that  such  statu- 
tory liability  is  created  by  section  86  of  the  Insanity  Law, 
being  Laws  of  1909,  chap.  32,  and  constituting  chapter  XXVII 
of  the  Consolidated  Laws,  and  by  section  914  of  the  Code  of 
Criminal  Procedure. 

Section  86  of  the  Insanity  Law  so  far  as  material  provides: 
"  The  father,  mother,  husband  wife  and  children  of  an  insane 
person,  if  of  sufficient  ability,  *  *  *  shall  cause  him  to 
be  properly  and  suitably  cared  for  and  maintaineed.  *  *  * 
In  the  city  of  New  York,  the  commissioners  of  public  charities 
may  inquire  into  the  manner  in  which  any  such  person  is  cared 
for  and  maintained;  and  if,  in  the  judgment  of  any  of  them, 
he  is  not  properly  or  suitably  cared  for,  may  apply  to  a  judge 
of  a  court  of  record  for  an  order  to  commit  him  to  a  State 
hospital  under  the  provisions  of  this  article,  but  such  order  shall 
not  be  made  unless  the  judge  finds  and  certifies  in  the  order 
that  such  insane  person  is  not  properly  or  suitably  cared  for 
by  such  relative  or  committee." 

Section  914  of  the  Code  of  Criminal  Procedure  contained 
in  part  VI  thereof  embracing  special  proceedings  of  a  criminal 
nature,  so  far  as  material,  provides:  "  The  father,  mother,  hus- 
band, wife  or  children  of  a  poor  insane  person  l^ally  com- 
mitted to  and  confined  to  an  institution  supported  in  whole  or 
in  part  by  the  State,  shall  be  liable,  if  of  sufficient  ability,  for 
the  support  and  maintenance  of  such  insane  person  from  the 
time  of  his  reception  in  such  institution."  Section  915  pro- 
vides that  if  a  relative  of  a  poor  person  fails  to  relieve  and 
maintain  him,  as  provided  in  the  last  section,  the  commissioners 
of  public  charities  in  the  city  of  New  York  may  apply  to  the 
court  of  general  sessions  of  the  county  of  New  York,  or  to  the 
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Supreme  Court  of  the  State  of  ^evr  York,  or  to  the  county  court 
of  any  other  county  where  the  poor  person  dwells  for  an  order 
to  compel  such  relief  upon  at  least  five  days^  written  notice 
served  personally  or  by  leaving  it  at  the  last  place  of  residence 
to  the  person  to  whom  it  is  directed,  and,  if  such  poor  person 
be  insane  and  l^ally  committed  to  and  confined  in  an  institu- 
tion supported  in  whole  or  in  part  by  the  State,  and  his  relatives 
refuse  or  neglect  to  pay  for  his  support  and  maintenance 
therein,  application  may  be  made  by  the  treasurer  of  such 
institution  in  the  manner  provided  in  this  section,  for  an  order 
directing  the  relatives  liable  therefor  to  make  such  payment 
Section  916  provides  that  at  the  time  appointed  in  the  notice, 
the  court  or  a  judge  thereof  must  proceed  summarily  to  hear 
the  allegations  and  proofs  of  the  parties,  and  must  order  such 
of  the  relatives  of  the  poor  person  mentioned  in  section  914 
as  were  served  with  the  notice  and  are  of  suflScient  ability  to 
relieve  and  maintain  him,  and,  if  the  application  is  made  to 
secure  an  order  compelling  relatives  to  pay  for  an  insane  poor 
person  confined  in  an  institution  supported  by  the  State,  such 
order  shall  specify  the  sum  to  be  paid  for  his  maintenance. 
The  section  also  contains  a  final  provision  to  the  effect  that 
relatives  who  are  served  with  the  notice  shall  be  deemed  of 
sufiicient  ability  unless  the  contrary  shall  affirmatively  appear. 
Such  an  order  would  be  a  final  determination  and  has  been 
held  to  be  in  effect  a  judgment  (Aldridge  v.  Walker,  73 
Hun,  281.) 

In  the  matter  before  me,  although  the  incompetent  was  an 
inmate  of  the  hospital  in  question  for  over  nineteen  years,  there 
is  no  proof  that  any  claim  was  ever  made  upon  the  mother  foi^ 
any  moneys  to  defray  the  former's  support  and  maintenance. 
It  does  not  appear  that  any  order  was  ever  made  upon  notice 
to  her  or  otherwise  fixing  her  liability  or  directing  that  she 
pay  any  fixed  sum  for  the  maintenance  of  the  incompetent, 
nor  is  there  any  evidence  to  show  that  the  decedent  ever  had 
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notice  of  the  resolution  fixing  the  rate  of  compensation  upon 
which  the  present  demand  is  at  least  partially  based.  It  does 
appear  from  exhibits  in  evidence  that  from  time  to  time  the 
decedent  was  notified  by  the  superintendent  of  the  hospital 
that  her  daughter  was  in  need  of  specified  articles  of  clothing 
and  requesting  that  the  same  be  sent  and  there  was  evidence 
tending  to  show  that  twice  a  year  the  decedent  did  send  articles 
of  clothing,  and  that  she  also  sent  small  amounts  of  money  for 
luxuries  for  her  afflicted  child,  but  thbre  is  nothing  to  show  that 
she  was  ever  requested  to  do  any  more.  The  question  presented, 
therefore,  is  whether  without  any  order  such  as  is  referred  to  in 
the  sections  of  the  Criminal  Code  above  cited,  and  without  any 
opportunity  to  be  heard  upon  the  question  of  ability  and  with- 
out any  notice  of  the  resolution  referred  to,  the  decedent  at 
the  time  of  her  death  was  nevertheless  liable  for  an  amount 
which,  if  it  had  been  collected  at  that  time,  would  have  taken 
from  her  over  twenty-seven  per  cent,  of  her  entire  property. 

I  am  of  the  opinion  that  as  the  liability  for  the  maintenance 
of  the  incompetent  was  purely  a  statutory  one,  it  is  incumbent 
upon  the  claimant  in  question  before  it  can  recover  to  show 
that  it  has  taken  all  the  steps  required  by  statute  to  create  and 
fix  the  liability  (Herendeen  v.  De  Witt,  49  Hun,  53),  and  it 
must  be  enforced  in  the  manner  provided  by  the  statute. 
(County  of  Oneida  v.  Bartholomew,  82  Hun,  80,  aflfd.,  151 
U.  Y.  655 ;  Edwards  v.  Davis,  16  Johns.  281.)  In  Long  Island 
State  Hospital  v.  Stuart  (22  Misc.  Rep.  48),  there  was  under 
consideration  section  66  of  chapter  445  of  the  Laws  of  1896, 
which,  with  the  exception  of  a  slight  change  not  material  to  the 
present  controversy,  is  now  embodied  iij  section  86  of  the  In- 
sanity Law.  In  that  case  the  learned  justice  writing  the 
opinion  says :  "  It  seems  to  me  that  the  scheme  of  the  law  is 
to  require  primarily  that  the  support  of  the  indigent  insane 
shall  devolve  upon  the  relative ;  that  only  upon  failure  or  refusal 
to  discharge  that  duty  is  care  assumed  by  the  State;  and  that 
before  any  relative  can  be  legally  charged  with  liability  for  the 
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board  of  the  patient  in  the  State  institution  an  order  must  be 
made  establishing  the  remissness  of  such  relative,  and  directing 
the  confinement  of  the  patient  at  his  charge  and  expense." 
This  is  my  view  of  the  law.  I  do  not  read  Matter  of  Wesley 
(156  App.  Div.  403),  cited  by  counsel  for  the  claimant,  as  hold- 
ing to  the  contrary.  In  that  case  the  question  involved  was 
whether  the  claim  against  the  estate  of  an  incon^ietent  was  a 
preferred  claim.  The  matter  now  at  issue  does  not  appear  to 
have  been  under  consideration. 

At  the  time  when  this  claim  is  stated  to  have  begun  to  run, 
the  decedent  was  about  eighty-four  years  of  age.  She  had  no 
property  except  the  sum  of  $1,500  in  a  savings  bank  and  about 
$3,000,  which  was  the  amount  she  had  received  when  she  sold 
her  home.  The  evidence  is  that  she  liad  no  other  source  of 
income.  Assuming  that  her  whole  estate  amounted  in  round 
figures  to  $5,000,  her  income  under  normal  conditions  would 
have  been  $250  per  year.  I  seriously  question  whether  under 
such  circumstances  any  court  or  judge  would  have  required  her 
to  use  up  a  part  of  the  principal  of  her  estate  in  maintaining 
her  afflicted  daughter  and  in  this  way  gradually  impoverish 
herself.  There  is  nothing  before  me  to  show  that  her  daughter 
was  committed  to  the  asylum  upon  the  application  of  the  dece- 
dent or  with  her  consent,  and  no  evidence  of  the  reasonable 
value  of  the  former'€>  maintenance  in  the  institution  in  question 
or  the  fixing  of  a  rate  therefor  prior  to  the  resolution  referred 
to  which  became  operative  in  August,  1910.  Under  such 
circumstances,  I  should  be  inclined  upon  the  facts  to  hold  that 
no  case  was  made  out  if  I  were  not  of  the  opinion  above  ex- 
pressed that  no  liability  existed. 

It  follows  from  the  above  observations  that  the  claim  must 
be  dismissed  and  the  account  be  permitted  to  proceed  to  Settle- 
ment as  filed.  Enter  decree  accordingly  as  provided  by  Rule 
XVI. 

Decreed  accordingly. 


MATTER  OF  HAMMER.  246 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Ernest  E.  L.  Hammeb,  Public  Administrator,  as  Adminis- 
trator of  the  Estate  of  Giovaxni  Molino,  Deceased. 

{8urrogate^8  Cow^,  Bronx  County,  February,  1916.) 

EXISCUTOBS     AND     ADHINISTBATOBfi — OBJECTIONS     TO     ACCOUNT     OF — ^PUBUO 
ADMINISTBATOB — ^BBONX    CoUNTT    ACT,    LawS    1912,    CHAP.    548,    §    3»    AS 

AMSNDED— Code  of  Civil  Pbocedube,  §§  2667,  2668. 

On  the  judicial  settlement  of  an  account  of  the  public  administrator 
of  Bronx  county^  the  respondent  filed  objections,  first,  to  a  credit  for 
"miscellaneous  expenses  necessarily  incurred  in  connection  with  the 
administration  of  the  estate,"  which  credit  did  not  set  forth  the  items 
that  made  up  the  total  statement,  and  second,  to  a  claim  of  the  public 
administratior  for  commissions  fixed  by  the  so-called  Bronx  County  Act 
(Laws  of  1912,  dhap.  548,  §  3),  as  amended  by  Laws  of  1913,  chapter 
825,  which  provided  'that  he  should  retain  to  himseli  the  same  allow- 
ance for  his  services  and  expenses  incurred  as  were  allowed  to  a  county 
treasurer  under  section  2667  of  the  Code  of  Civil  Procedure.  The  last 
mentioned  section  did  not  fix  this  amount,  but  section  2668  did,  and 
provided  that  the  county  treasurer  should  be  allowed  on  the  settlement 
of  his  accounts  for  his  expenses  as  other  administrators  and  for  "jiis 
services  double  the  commissions  allowed  them  by  law.  Section  2668  of 
the  Code  of  Civil  Procedure  was  repealed  by  the  Laws  of  1914,  chapter 
443,  and  section  2593  enacted,  which  provided  that  the  county  treasurer 
should  be  allowed  the  same  fee^  for  his  services  as  are  allowed  by  law 
to  administrators.  The  public  administrator  contended  that  under  the 
Bronx  County  Act  he  was  entitled  to  double  commissions. 

Held,  (1),  on  sustaining  the  first  objection  with  leave  to  correct  the 
same  within  a  time  limited,  that  it  did  not  set  forth  the  items  making 
lip  the  total  stated  so  as  to  enable  the  respondent  to  ascertain  the  necea- 
•ity  or  reasonableness  of  the  charges. 

(2)  That  the  Legislature  in  mentioning  section  2667,  in  said  chapter 
548,  section  3,  as  amended  by  Laws  of  1913,  chapter  825,  doubtless 
intended  section  2668. 

(3)  That  when  the  Bronx  County  Act  was  passed,  it  by  reference 
adopted  the  provisions  granting  double  commissions  to  the  county 
treasurer  and  made  them  applicable  to  the  public  administrator  of  Bronx 
county;  that  the  effect  was  the  same  as  though  the  provision  for  double 
commissions  had  been  in-corporated  in  the  Bronx  County  Act;  that  the 
latter  must  be  read  as  though  it  contained  the  words:  "Must  be  allowed 
on  the  settlement  of  his  accounts  for  his  expenses  as  other  administra- 
tors and  for  his  services  double  the  commissions  allowed-  them  by  law  " ; 
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and  that  the  subsequent  repeal  of  section  2668  of  the  Code  of  Civil  Proce- 
dure did  not  in  any  way  affect  the  enactment  contained  in  the  Bronx 
County  Act. 

(4)  That  if  there  has  been  a  repeal  or  an  amendment  of  any  part 
of  the  Bronx  County  Act  resulting  from  the  passage  of  chapter  443  of 
the  Laws  of  1914,  such  repeal  would  be  by  implication,  but  a  repeal  by 
implication  is  not  favored  by  the  courts  and-  they  will  not  declare  such 
a  rtisuil  i'xeept  in  a  ca«^e  reasonably  clear  and  where  all  the  conditions 
necessary  to  such  conclusion  are  present. 

(5)  That  the  public  administrator  is  entitled  to  double  commissions 
and  the  second  objection  must  be  overruled  in  so  far  as  it  is  directed 
to  the  amount  of  the  commissions  to  which  the  public  administrator 
claims  to  be  entitled^ 

Proceedings  for  the  judicial  settlement  of  the  administra- 
tor's account. 

Ernest  E.  L.  Hammer,  public  administrator,  in  person, 
petitioner. 

Messrs.  Daly,  Hoyt  &  Mason,  for  respondent. 

Sc^HULz,  S. — The  public  administrator  of  the  county  of 
Bronx  has  brought  this  proceeding  for  a  judicial  settlement 
of  his  account  as  administrator  of  the  goods,  etc.,  of  the  dece- 
dent. The  secretary  and  chancellor  of  the  consulate  general 
of  Italy  at  New  York  filed  objections  to  two  items;  one  set  forth 
in  schedule  C  of  the  account  and  stated  to  be  for  "  miscellaneous 
expenses  necessarily  incurred  in  connection  with  the  administra- 
tion of  the  estate,"  and  the  other  contained  in  schedule  E  of  tJre 
account  as  to  which  the  objection  is  that  it  includes  "  a  charge 
of  $39.73  for  administrator's  commissions "  and  that  "  this 
item  is  not  a  proper  part  of  said  account  and  should  be  allowed 
only  by  decree,  and  that  in  any  event  it  is  not  the  correct  amount 
allowable  as  administrator's  commissions." 

Upon  the  oral  argument  I  gained  the  impression  that,  so  far 
as  the  objection  to  the  item  in  schedule  C  was  concerned,  the 
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petitioner  and  respondent  would  agree  before  final  submission 
to  me.  This,  however,  has  not  been  done  and  in  the  memoran- 
dum submitted  by  the  respondent  the  objection  vas  pressed. 
It  is  fair  to  assume  that  if  the  objection  had  been  urged  upon 
the  argument  the  administrator  would  have  applied  for  leave 
to  amend  which,  under  the  circumstances,  I  would  have  been 
inclined  to  grant. 

The  credit  claimed  is  objectionable  in  its  present  form 
because  it  does  not  set  forth  the  items  which  make  up  the  total 
there  stated,  so  as  to  enable  the  respondent  to  ascertain  the  neces- 
sity or  reasonableness  of  any  specific  expenditure.  (Matter  of 
Jones,  1  Redf.  263.)  This  objection  will  therefore  be  sus- 
tained with  leave,  however,  to  the  accounting  party  to  file  an 
amended  account  correcting  the  schedule  in  question  within  five 
days  from  the  date  hereof,  and  with  leave  to  the  respondent  to 
file  objections  thereto  if  he  so  desires  within  eight  days  after 
notice  to  him  of  the  filing  of  such  amended  account.  If  an 
amended  account  is  not  filed  within  the  time  fixed,  the  account- 
ing administrator  will  be  surcharged  with  the  amount  thus 
objected  to. 

Schedule  E  embracing  the  item  to  which  the  second  objection 
relates  is  alleged  to  contain  a  statement  of  all  the  other  facts 
affecting  the  administration  of  the  accountant  and  of  his  rights 
and  those  of  others  interested  therein.  This  schedule  among 
other  averments  contains  the  following:  "  The  total  amount  of 
the  estate  which  has  come  into  my  hands  is  the  sum  of  $397.31, 
and  the  commissions  to  which  I  am  entitled  as  administrator 
amount  to  $39.73,"  to  which  the  objection  referred  to  is  made. 
The  summary  statement  of  the  account  shows  that  the  adminis- 
trator has  not  credited  himself  with  the  commissions.  The  law 
is  well  settled  that  the  allowance  of  commissions  to  an  admin- 
istrator is  a  matter  to  be  determined  by  the  surrogate  and  that 
an  executor  has  neither  the  power  nor  the  right  to  pay  or  reserve 
the  same  to  himself  until  they  have  been  ascertained  and  allowed 
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in  the  maimer  provided  by  statute.  (Code  Civ.  Pro.,  §  2753; 
Matter  of  Furniss,  86  App.  Div.  96 ;  Matter  of  Ziegler,  168  id. 
735;  Matter  of  Worthington,  141  N.  Y.  9.)  The  accountant, 
however,  has  not  charged  the  estate  with  the  item  in  question 
and  hence  the  objection  must  be  overruled  in  so  far  as  it  is 
made  against  the  alleged  charge.  The  statement,  however, 
does  all^e  the  right  of  the  accountant  as  administrator  to 
the  amount  of  commissions  there  stated  and,  so  far  as  the  ob- 
jection  controverts  that  right,  it  should  receive  further  con- 
sideration. 

The  contention  of  the  respondent  is  that  the  amount  of  com- 
missions to  which  the  public  administrator  claims  to  be  entitled 
and  which  he  will  presumably  urge  should  be  awarded  to  him 
by  the  decree  is  double  the  amount  to  which  he  is  in  fact  entitled 
by  law.  It  can  readily  be  seen  that  a  solution  of  this  question 
is  of  importance,  not  so  much  because  of  the  amount  involved 
in  this  particular  case,  which  is  trivial,  but  by  reason  of  the 
fiact  that  a  decision  of  the  matter  will  in  all  likelihood  affect  a 
large  number  of  estates  which,  from  time  to  time,  pass  through 
the  public  administrator's  office.  As  the  question  has  now  been 
raised  in  this  proceeding  and  would  at  all  event  have  to  be 
determined  shortly  when  the  decree  is  made,  I  can  see  no  reason 
why  I  should  avoid  expressing  my  views  in  the  matter  at  this 
time. 

The  amount  of  commissions  to  which  administrators  in  gene- 
ral are  entitled  is  set  forth  in  section  2753  of  the  Code  of  Oivil 
Procedure.  The  commissions  of  the  public  administrator  of 
Bronx  county  were  fixed  by  the  so-called  Bronx  County  Act 
(Laws  of  1912,  chap.  548,  §  3)  as  amended  by  Laws  of  1913, 
chapter  825.  This  section  so  far  as  material  provides  as  fol- 
lows :  "  He  shall  *  *  *  receive  and  retain  to  himself  the 
same  allowance  for  his  services  and  expenses  incurred  as  are 
allowed  to  a  county  treasurer  under  section  twenty-six  hundred 
and  sixty-seven  of  the  code  of  civil  procedure."     An  examina- 
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tion  of  section  2667  of  the  Code  of  Civil  Procedure  as  it  was 
at  the  time  of  this  enactment  discloses  the  fact  that  this  section 
does  not  fix  the  amount  of  the  allowance  to  which  the  county 
treasurer  is  entitled.  *  Section  2668,  however,  does  this  and  it 
was  doubtless  the  intention  of  the  Legislature  to  refer  in  the 
statute  to  section  2668  and  not  to  section  2667.  Authority  for 
this  assumption  is  found  in  the  opinion  in  People  ex  rel. 
McDonnell  v.  Prendergast  (167  App.  Div.  140),  where  th« 
court  says:  "There  was  no  provision  in  section  2667  of  the 
Code  of  Civil  Procedure  referred  to  in  the  statute,  with  respect 
to  an  allowance  to  a  county  treasurer  for  services  and  expenses ; 
but  section  2668  as  it  then  existed  (now  Code  Civ.  Pro.,  259'3, 
as  amd.  by  Laws  of  1914,  chap.  443)  contains  such  a  provision 
and  doubtless  that  is  the  section  intended  by  the  Legislature." 

Section  2668  of  the  Code  referred  to,  so  far  as  material, 
provided  as  follows:  "On  receiving  letters  of  administration 
the  county  treasurer  shall  be  vested  with  all  the  powers  and 
rights  of  other  administrators,  and  subject  to  the  same  duties 
and  obligations,  except  as  herein  otherwise  provided.  *  *  * 
He  must  be  allowed  on  the  settlement  of  his  accounts  for  his 
expenses  as  other  administrators,  and  for  his  services  double  the 
commissions  allowed  them  by  law." 

By  the  recent  revision  of  chapter  XVIII  of  the  Code  of  Civil 
Procedure  (Laws  of  1914,  chap.  443)  section  2668  of  the  Code 
of  Civil  Procedure  was  repealed,  and  there  was  enacted  section 
2593  which,  so  far  as  material  to  this  controversy,  provides: 
^'  A  county  treasurer  appointed  administrator  of  an  estate  shall 
*  *  *  be  allowed  the  same  fees  for  his  services  as  are  now 
allowed  by  law  to  administrators  *  *  *."  The  public 
administrator  contends  that  under  the  provisions  of  the  Bronx 
Countv  Act  he  is  entitled  to  double  commissions,  whereas  the 
respondent  claims  that  when  section  2688  of  the  Code  was  re- 
pealed by  the  revision  of  1914  the  public  administrator  ceased 
to  be  entitled  to  double  commissions  and  that  by  the  enactment 
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of  section  2593  he  became  entitled  only  to  the  commissions  to 
which  any  other  administrator  is  entitled. 

When  the  Bronx  County  Act  was  passed  it  by  reference 
adopted  the  provisions  granting  double  commissions  to  the 
county  treasurer  and  made  them  applicable  to  the  public  admin- 
istrator of  Bronx  county.  The  effect  was  the  same  as  though 
the  provision  for  double  commissions  had  been  incorporated 
in  the  Bronx  County  Act  and  the  latter  must  be  read  as  though 
instead  of  the  words  "  He  shall  receive  and  retain  to  himself 
the  same  allowance  for  his  services  and  expenses  incurred  as 
are  allowed  to  a  county  treasurer  under  section  twentv-six 
hundred  and  sixty-seven  (2668)  of  the  Code  of  Civil  Proce- 
dure," it  contained  the  words  "  He  must  be  allowed  on  the 
settlement  of  his  accounts  for  his  expenses  as  other  administra- 
tors and  for  his  services  double  the  commissions  allowed  them 
by  law." 

In  my  opinion  no  subsequent  repeal  of  section  2668  could  in 
any  way  affect  the  enactment  contained  in  the  Bronx  County 
Act.  If  the  language  of  the  Bronx  County  Act  had  been  to  the 
effect  that  the  compensation  to  the  public  administrator  should 
be  the  same  as  that  of  county  treasurers  exercising  the  functions 
of  adminstrators,  there  might  be  ground  for  the  contention  that 
this  meant  as  such  compensation  might  be  fixed  from  time  to 
time,  but  such  was  not  the  language  employed.  I  believe  the 
conclusion  which  I  reach  is  supported  by  abundant  authority. 
(Suth.  Stat.  &  Stat.  Const.  [2d  ed.,  Lewis]  787;  Endlich 
Interp.  Stat.,  §  492 ;  Dwarris  Stat.  &  Const  [Potter  Edition] 
192;  Knapp  v.  City  of  Brooklyn,  97  N.  Y.  520;  Matter  of 
Alterg  [Main  Street],  98  IST.  Y.  454;  Wick  v.  Fourth  Plain  & 
E.  S.  R.  R.  Co.,  27  App.  Div.'  577 ;  Carling  v.  Purcell,  3  Misc. 
Eep.  55  ;  Matter  of  Leroy,  1  Conn.  .491 ;  People  ex  rel.  Thomp- 
son v.  Webster,  8  Misc.  Rep.  133.) 

It  is  not  contended  that  any  act  has  been  passed  which  in 
specific  language  repeals  section  3  of  the  Bronx  County  Act 
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above  referred  to,  the  contention  being  limited  to  the  claim  that 
this  repeal  was  effected  by  the  revision  of  chapter  XVIII  of 
the  Code.  (Laws  of  1914,  chap.  443.)  Section  2771  of  the 
Code  of  Civil  Procedure  which  sets  forth  the  effect  of  chapter 
XVIII  of  the  Code  as  thus  enacted  specifically  states  that 
nothing  in  said  chapter  **  shall  repeal,  amend  or  modify  any 
existing  law  specifically  applying  to  any  county,  which  is  incon- 
sistent with  any  section  of  this  chapter,"  and  the  repealing 
clause  of  the  statute  in  question  contains  no  reference  or 
allusion  to  the  Bronx  County  Act  or  any  part  thereof.  If, 
therefore,  there  has  been  a  repeal  or  an  amendment  of  any  part 
of  the  Bronx  County  Act  resulting  from  the  passage  of  chapter 
443  of  the  Laws  of  1914,  such  repeal  must  be  by  implication. 
A  repeal  by  implication,  however,  is  not  favored  by  the  courts, 
and  they  will  not  declare  such  a  result  in  a  case  reasonably  clear 
and  where  all  the  conditions  necessary  to  such  a  conclusion  are 
present.  See  note  to  People  v.  Wells  (15  N.  Y.  Ann.  Cas. 
125),  collating  a  large  number  of  cases  in  which  this  doctrine 
has  been  repeatedly  enunciated  by  the  courts. 

If  my  conclusions  are  correct,  it  follows  that  the  objection  to 
the  item  in  schedule  E  must  be  overruled  also,  in  so  far  as  it 
is  directed  to  the  amount  of  the  commission  to  which  the  public 
administrator  claims  to  be  entitled.  Settle  decree  in  accord- 
ance herewith  upon  the  determination  of  the  objection  to  the 
item  in  schedule  C  as  indicated. 

Decreed  accordingly. 
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In  the  Matter  of  the  Construction  of  the  Last  Will  and  Testa- 
ment of  Nicolas  Althaus. 

{Surrogate's  Court,  Bronx  County,  December,   1915.) 

Wills — Pbovi signs  op — Specific  legacies — ^Mqbtoaoes — ^Whew  speodto 
legatees  abe  entitled  to  intebb8t  fbom  date  of  decedent's  death. 

A  will  duly  admitted  to  probate  contained  the  following  provisicm: 
**  Thirteenth.  I  give  and  bequeath  the  mortgage  now  held  by  me  on 
premises  East  17th  Street,  Borough  of  Manhattan,  City  of  New  York, 
on  which  there  is  now  unpaid  the  sum  of  Forty-five  thousand  ($45,000) 
Dollars,  to  my  daughters  Lena  Smith  and  Elizabeth  Ochse,  absolutely, 
in  equal  shares,  and  share  alike."  Interest  had  accrued  upon  this 
mortgage  at  the  date  of  the  decedent's  death,  and  the  question  was  as 
to  the  method  of  the  distribution  of  the  interest  which  accrued  between 
the  interest  date  prior  and  that  subsequent  to  the  death  of  the  decedent. 

Held,  that  the  legacy  of  the  mortgage  was  a  specific  legacy  and  that 
the  specific  legatees  are  entitled  to  interest  from  the  date  of  the  dece- 
dent's death  instead  of  from  a  date  one  year  thereafter;  that  if  a  legacy 
is  expressed  in  an  amount,  even  though  that  amount  be  payable  out  of 
a  sum  secured  by  a  bond  and  mortgage  or  evidenced  by  some  other 
security,  the  accrued  interest  does  not  pass,  but  if  the  security  itself  is 
bequeathed  the  specific  legatee  is  entitled  to  sucn  interest;  and  that  the 
specific  legacy  of  the  mortgage  mentioned  accordingly  carried  with  it 
the  unpaid  interest  that  accrued  prior  to  decedent's  death  as  well  as 
that  which  accrued  thereafter. 

Peoceeding  for  the  construction  of  a  will. 

Frederick  J.  Smith,  a3  executor,  petitioner,  in  person. 

Adam  Wiener,  attorney  for  respondent. 

ScHULz,  S. — The  will  of  the  decedent  which  has  been  duly 
admitted  to  probate  in  this  court  among  other  provisions  con- 
tains the  following :  Thirteenth.  I  give  and  bequeath  the  mort- 
gage now  held  by  me  on  premises  East  17th  Street,  Borough  of 
Manhattan,  City  of  New  York,  on  which  there  is  now  unpaid 
the  sum  of  Forty-five  thousand    ($45,000.)   Dollars,   to   my 
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daughters  Lena  Smith  and  Elizabeth  Ochse,  absolutely,  in 
equal  shares,  and  share  alike." 

It  appears  to  be  conceded  that  interest  upon  the  principal  of 
the  mortgage  in  question  was  payable  on  May  first  and  Xovem- 
ber  first  of  each  year.  The  decedent  died  on  September  25, 
1915,  so  that,  on  the  day  of  her  death,  interest  from  May  1, 
1915,  to  September  25,  1915,  had  accrued  but  was  not  then 
payable.  A  question  has  arisen  between  the  executors  as  to 
the  proper  and  lawful  method  of  distribution  of  the  interest 
which  accrued  between  the  interest  date  prior  and  that  subse- 
quent to  the  date  of  the  death  of  the  decedent. 

The  parties  are  all  before  th-e  court  and  have  filed  a  written 
consent  that  the  will  be  construed.  There  appears  to  be  no 
reason  why  the  document  should  not  be  construed  at  this  time. 
(Matter  of  Heller,  86  Misc.  Rep.  148.)  The  legacy  of  the 
mortgage  is  a  specific  legacy.  (Roper  Legacies,  191 ;  Schouler 
Wills  &  Adm.  [1915],  §  1461;  Thomas  Laws  of  Estates 
Created  by  Wills,  1494;  Underbill  Law  of  Wills  [1900],  §§ 
408-409;  Matter  of  King,  122  App.  Div.  354.)  Being  a 
specific  legacy,  the  specific  legatees  are  entitled  to  interest  from 
the  date  of  the  death  of  the  decedent  instead  of  from  a  date 
one  year  thereafter.  (Murphy  v.  Marcellus,  1  Dem.  288; 
Piatt  V.  Moore,  id.  191.) 

It  follows  that  so  much  of  the  interest  as  accrued  after  Sep- 
tember 25,  1915,  is  payable  to  the  specific  legatees,  and  I  so 
conclude. 

Whether  the  interest  which  accrued  on  the  mortgage  prior 
to  the  date  of  death  is  payable  to  the  specific  legatees,  or  to  the 
residuary  legatees,  presents  a  question  which  apparently  has 
not  been  directly  passe<l  upon  in  this  State  in  any  reported 
cases  that  I  have  been  able  to  find  or  to  which  my  attention 
has  been  drawn.  There  have,  however,  been  numerous  cases 
in  which  other  securities  than  mortgages  have  been  under  con- 
sideration, and  if  the  principles  enunciated  in  those  cases  are 
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applicable  to  mortgages  I  think  the  conclusion  at  which  I  have 
arrived  is  not  without  judicial  support  in  this  State. 

If  I  were  to  consider  the  question  without  any  prior  decisions 
to  guide  me,  I  should  unhesitatingly  say  that  it  was  not  the  in- 
tention of  this  testator  to  make  a  distinction  between  the  prin- 
cipal and  the  accrued  interest,  both  secured  by  the  mortgage, 
when  he  bequeathed  the  latter.  It  is  the  duty  of  the  court  to 
search  out  the  intent  of  the  testator  and  give  to  it  effect  if  pos- 
sible. (Robinson  v.  Martin,  200  N.  Y.  159),  and  courts  have 
gone  very  far,  even  to  the  extent  of  omitting  or  inserting  words 
and  phrases  to  give  effect  to  such  intent  when  once  ascertained. 
(Phillips  V.  Davies,  92  X.  Y.  199,  204;  Roe  v.  Vingut,  117  id. 
204;  Dreyer  v.  Reisman,  202  id.  476,  480.) 

There  are  a  number  of  cases  such  as  Murphy  v.  Marcellus, 
and  Piatt  v.  Moore  (s^pm)  which  held  that  the  legatee  is 
entitled  to  interest  which  accrued  on  a  bond  and  mortgage 
from  the  date  of  death,  but  in  all  of  those  cases  the  question 
presented  was  whether  the  legatee  was  entitled  to  the  interest 
from  the  date  of  death  or  from  a  date  one  year  subsequent 
thereto.  The  matter  now  under  consideration  was  not  dis- 
cussed or  determined  therein.  The  cases  which  hold  that  where 
income  is  given  to  a  life  tenant  the  latter  is  entitled  to  income 
from  the  date  of  death  only  have  no  bearing  upon  the  matter 
in  controversy.  Xor  do  I  believe  that  the  case  at  bar  is  con- 
trolled  by  the  decisions  which  hold  that  dividends  on  shares  of 
stock,  declared  prior  to  the  decedent's  death,  belong  to  the  tes- 
tator and  do  not  pass  to  a  specific  legatee  of  the  shares  of  stock, 
as  was  held  in  Matter  of  Osborne  (209  N.  Y.  450),  and  in 
Matter  of  Leavitt  (86  Misc.  Rep.  609).  The  dividends  de- 
clared upon  shares  of  stock  are  no  part  of  the  shares  themselves. 
A  share  of  stock  is  not  a  security  for  the  payment  of  dividends 
but  rather  "  a  right  which  its  owner  has  in  the  management, 
profits  and  ultimate  assets  of  the  corporation."  (Lamkin  v. 
Palmer,  24  App.  Div.  255;  affd.,  164  K  Y.  201.) 
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Looking  to  other  States,  a  case  apparently  directly  in  point 
is  Fleming  v.  Carr  (22  Atl.  Rep.  197,  2  Dick.  549).  The 
clause  there  under  consideration  was  "  I  give  and  bequeath  to 
my  brother,  David  Fleming,  a  bond  and  mortgage  of  six  thou- 
sand five  hundred  dollars,  which  I  now  hold  against  him; 
*  *  *  ."  It  appeared  that  the  mortgage  was  only  for 
$5,600  and  that  at  the  date  of  death  interest  had  accrued  on  the 
mortgage.  The  court  held  that  the  bequest  carried  the  $5,600 
mortgage  and  also  the  interest  accrued  and  unpaid."  The  de- 
cision in  this  case  was  based  upon  the  English  cases  therein 
cited,  an  examination  of  which  is  both  interesting  and  instruc- 
tive. In  Roberts  v.  Kuffin  (2  Atk.  112  [1740]),  the  clause  in 
question  was  "  I  give  to  my  son  Thomas  Roberts  200£  secured 
by  a  mortgage  on  the  estate  of  Mrs.  Marriot  *  *  *  "  and 
the  Lord  Chancellor  said :  '^  This  entitles  the  devisee  to  the 
principal  only  of  the  mortgage  and  not  to  the  interest  from  the 
time  of  the  execution  of  the  will,  nor  from  the  death  of  the 
testator,  or  any- other  time  whatever. 

"  If  a  man  give  300  pounds  due  upon  a  bond  by  his  will,  this 
does  not  carrv  the  interest  incurred  in  the  lifetime  of  the  testa- 
tor,  because  it  is  quite  doubtful  what  it  might  amount  unto, 
from  the  imcertainty  of  the  time  the  testator  might  live  after 
making  his  will     *     *     *." 

In  Hawley  v.  Cutts  (Fr.  23  [1742] )  A  was  indebted  to  B  in 
the  sum  of  $300.  B  by  his  will  gave  A  "  £300  in  money  which 
he  oweth  me  upon  bond."  At  the  time  of  B's  death  there  was 
due  nearly  £200  for  interest  besides  the  £300  principal  and  the 
question  was  whether  or  no  the  words  gave  the  interest  as  well 
as  the  principal  to  A.  It  was  agreed  that  if  the  words  had  been, 
*'  I  give  or  forgive  to  A,  the  debt  of  £300  which  he  oweth  me  " 
and  would  have  carried  the  interest  as  an  appendant  to  the  debt, 
and  it  was  decreed,  "  that  A.  should  have  only  the  £300  for  that 
the  interest  is  a  fruit  fallen  from  the  tree  of  life  of  the  testator, 
and  he  shall  have  the  £300  barely  as  he  gave  it  him."     A  note 
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to  this  case  states :  "  The  difference  is,  certainly  rather  a  tech- 
nical one;  but  the  distinction  though  refused,  may  be  main- 
tained, on  the  ground  that,  in  the  one  case,  the  bond-debt  itself 
is  formally  and  specifically  given ;  but,  in  the  other,  the  legacy 
may  be  construed  as  a  mere  pecuniary  one  with  a  subsequent 
reference  to  the  bond  as  a  convenient  mode  of  payment." 

In  Harcourt  V.  Morgan  (2  Keen,  274  [1838]),  testator  pro- 
vided in  a  codicil  as  follows :  "  I  give  and  bequeath  to  my  good 
friends,  William  Hall  and  his  sister  Martha  Hall,  in  equal 
shares,  ^he  amount  of  the  bond  I  hold  from  Sir  James  Hoare, 
Bart,  for  £1,300."  The  Master  of  the  Rolls  held  that  the 
legatees  were  entitled  to  the  arrears  of  interest  on  the  bond  as 
well  as  to  the  principal 

In  Kent  v.  Tapley  (11  Jur.  940  [1847])  the  bequest  was 
of  bonds  enumerated  and  the  court  held  that  the  gift  was  speci- 
fic and  carried  arrears  of  interest  due  at  the  death  of  the 
testator. 

The  distinction  which  the  English  cases  make  appear  to  be 
that  if  a  legacy  is  expressed  in  an  amount,  even  though  that 
amount  be  payable  out  of  a  sum  secured  by  the  bond  and  mort- 
gage or  evidenced  by  some  other  security,  the  accrued  interest 
does  not  pass,  but  if  the  security  itself  is  bequeathed  the  specific 
legatee  is  entitled  to  such  interest.  Such,  I  think,  is  also  the 
effect  of  the  opinions  in  this  State  although  the  specific  question 
in  so  far  as  interest  on  debts  secured  by  mortgage  is  concerned, 
has  apparently  not  been  passed  upon. 

♦  In  Matter  of  Solomon  (165  App.  Div.  276),  the  court  said: 
"  The  bequest  to  the  appellant  was  not  money  or  the  proceeds 
of  property,  but  of  a  certain,  definite,  specified  thing,  viz : — The 
mortgage  and  bond  for  $10,000  *  *  *."  The  thing  given 
could  be  distinguished  from  all  other  property  belonging  to  the 
testatrix  at  the  time  of  her  death,  could  be  readily  identified  if 
it  existed,  and  delivered  to  the  legatee  as  the  particular  thing 
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given.  This  made  it,  within  all  the  authorities  to  which  my 
attention  has  been  called,  a  specific  legacy." 

In  the  matter  before  me  for  determination  the  thing  given 
and  set  apart  and  to  be  delivered  to  the  specific  legatee  was  the 
mortgage,  not  merely  the  principal  sum  secured  by  it  but  also 
the  interest  moneys  appendant  to  it,  (Fleming  v.  Oarr,  supra; 
Parkinson  v.  Parkinson,  2  Bradf.  77.)  See,  also,  Underbill 
Law  of  W'ills  (§  409),  as  follows:  "A  legacy  of  a  bond  or  of  a 
note  carries  with  it,  in  the  absence  of  a  statute  requiring  appor- 
tionment, all  the  interest  which  has  accrued  to  the  death  of  the 
testator." 

That  aqcrued  interest  passes  with  specific  requests  of  some 
securities  has  been  held  in  this  State.  Thus  in  Matter  of 
Hastings  (6  Dem.  307),  it  was  held  that  dividends  declared 
after  death  which  had  been  earned  before  death  went  to  the 
specific  legatees  of  the  stock.  In  Estate  of  William  H.  Boyer 
(X.  Y.  L.  J.,  Jime  12,  1915),  a  bequest  of  bonds  was  held  to 
carry  with  it  the  interest  due  and  evidenced  by  attached  cou- 
pons. In  Matter  of  Gans  (60  Misc.  Rep.  282,  286,  modified 
in  other  respects  suh  nom.  Matter  of  Frankenheimer  (130  App. 
Div.  454;  affd.,  105  N.  Y.  346),  it  was  held  that  a  bequest  of 
a  $10,000  policy  of  insurance  carried  with  it  all  its  accretions, 

I  am  in  accord  with  the  reasoning  in  the  cases  referred  to 
and  eonstnie  the  clause  in  q^iestion  to  contain  a  specific  legacy 
of  the  mortgage  mentioned,  which  carried  with  it  the  interest 
remaining  unpaid  at  the  time  of  the  death  of  the  decedent  aa 
well  as  such  interest  as  accrued  thereafter. 

Decreed  accordingly. 
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Matter  of  the  Estate  of  Louise  TiLLiNaHAST,  Deceased. 

{Surrogate's  Court,  New  York  County,  February,  1W6.) 

Taxes — Tbansfeb  taxes — When  t&ansfeb  tax  mat  be  iicposei>— Doubu 
TAXATION — ^Tax  Law,  §  220(6). 

Under  section  220(6)  of  the  Tax  Law,  which  provides  that  whenever 
a  person  shall  exercise  a  power  of  appointment  such  appointment  shall 
l>e  deemed  a  transfer  taxable  in  the  same  manner  as  if  the  property 
belonged  absolutely  to  the  donee  of  the  power,  a  transfer  tax  may  be 
imposed  upon  property  passing  under  a  power  of  appointment  exercised 
Dy  a  life  tenant. 

The  fact  that  such  property  was  taxed  as  part  of  the  estate  of  the 
donor  of  the  power  cannot  prevent  its  taxation  under  said  section  of 
the  Tax  Law;  the  remedy  of  those  interested  in  preventing  double 
taxation  is  by  a  modification  of  the  order  entered  in  the  estate  of  the 
donor  of  the  power. 

Appeal  from  an  order  entered  upon  appraiser's  report, 

Dixon  &  Holmes  (Jabish  Holmes,  of  counsel),  for  executors 
et  al. 

Lafayette  B.  Gleason  (Schuyler  C.  Carlton  and  Alexander 
Otis,  with  him  on  the  brief,  of  counsel),  for  state  conifptroller. 

T'owLER,  S. — This  is  an  appeal  by  the  executors  of  decedent's 
•estate  from  the  order  entered  upon  the  appraiser's  report  The 
'decedent  was  given  a  power  of  appointment  under  the  will  of 
her  husband.  She  exercised  the  power  over  property  valued 
by  the  appraiser  at  the  sum  of  $95,000.  This  sum  was  taxed 
in  the  proceeding  brought  to  assess  a  tax  upon  the  estate  of  the 
donor  of  the  power  and  the  executors  contend  that  it  should 
not  be  taxed  in  the  estate  of  the  decedent  herein. 

Subdivision  6  of  section  220  of  the  Tax  Law  provides  that 
whenever  a  person  shall  exercise  a  power  of  appointment  such 
appointment  shall  be  deemed  a  transfer  taxable  in  the  same 
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manner  as  though  the  property  belonged  absolutely  to  the  donee 
of  the  power.  The  appraiser,  therefore,  was  correct  in  report- 
ing as  part  of  the  taxable  assets  of  decedent's  estate  the  value  of 
the  property  over  which  she  exercised  the  power  of  appointment. 
The  fact  that  this  property  was  taxed  as  part  of  the  estate  of 
the  donor  of  the  property  cannot  prevent  its  taxation  under  the 
section  of  the  Tax  Law  above  referred  to.  The  remedy  of  those 
interested  in  preventing  double  taxation  of  the  property  pass- 
ing by  virtue  of  the  exercise  of  the  power  of  appointment  is  by 
a  modification  of  the  order  entered  in  the  estate  of  the  donor 
of  the  power  as  indicated  in  my  decision  in  Matter  of  Estate 
of  William  H.  Tillinghast  (post  76).  Order  fixing  tax 
affirmed. 

Order  affirmed. 


Matter  of  the  Estate  of  Fannie  M.  Lothobp,  Deceased  (Claim 

of  E.  Ruth  Vabney). 

{Surrogate's  Court,  New  York  County,  February,  1M6.) 

Eytdence — Upon  hearing  of  disputed  claim  pob  services — When  claim 
dismissed. 

Where,  upon  the  hearing  of  a  disputed  claim  for  services  in  assisting 
a  trained  nurse  who  was  in  attendance  upon  decedent,  there  is  no  cor- 
roboration of  claimant's  testimony  that  decedent  told  her  that  she  would 
be  paid  for  her  services,  and  the  conclusion  that  neither  intended  that 
any  service  rendered  by  claimant  who  was  on  a  "^isit  to  decedent  should 
be  the  subject  of  monetary  remuneration  receives  added  force  from  the 
fact  that  claimant  who  was  a  music  teacher  and  was  not  a  trained 
nurse  did  not  present  a  claim  afi^ainst  the  estate  until  nearly  two  years 
after  decedent's  death,  the  claim  will  be  dismissed  except  as  to  the 
amount  of  railroad  expenses  incurred  by  claimant  which,  as  the  evi- 
dence tended  to  show,  decedent  intended  to  pay. 

Peoceedino  to  determine  the  validity  of  a  claim. 
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Sutro  &  Wright  (Boardman  Wright  of  counsel),  for  claimant 
E.  Ruth  Varney. 

Uterhart  &  Graham  (Alfred  M.  Schaffer,  of  counsel),  for 
executor. 

FowLEB,  S. — This  is  a  proceeding  to  determine  the  validity 
of  a  claim  filed  by  E.  Ruth  Varney  against  the  estate  of  the 
decedent  for  the  sum  of  $332.  The  alleged  claim  is  for  rail- 
road fare  expended  by  the  claimant  in  coming  from  Oshkosh, 
Wis.,  to  New  York,  and  services  rendered  by  her  to  the  dece- 
dent. For  some  time  prior  to  the  date  of  decedent's  death  she 
had  corresponded  with  the  claimant,  and  in  September,  1912, 
when  acknowledging  the  receipt  of  flowers  sent  to  her  by  the 
claimant,  she  suggested  that  the  claimant  come  to  New  York. 
The  claimant  came  here  about  the  middle  of  October,  1912,  and 
lived  at  the  home  of  the  decedent  for  about  nine  weeks.  She 
had  visited  the  decedent  in  1910  and  remained  with  her  about 
a  month.  The  claimant  alleges  that  she  assisted  the  trained 
nurse  who  was  in  attendance  upon  the  decedent  and  that  the 
decedent  told  her  she  would  be  repaid  for  her  services.  The 
claimant  is  a  music  teacher  and  not  a  trained  nurse.  There  is 
no  corroboration  of  the  alleged  conversation  between  the  claim- 
ant and  the  decedent  in  regard  to  paying  claimant  for  her  serv- 
ices. The  friendly  relations  existing  between  the  decedent  and 
the  claimant,  as  evidenced  by  the  latter's  visit  at  the  home  of  the 
decedent  in  1910,  as  well  as  the  fact  that  the  claimant  did  not 
render  any  services  in  a  professional  capacity,  lead  me  to  believe 
that  neither  the  decedent  nor  the  claimant  intended  tliat  any 
service  performed  by  the  latter  while  visiting  at  the  home  of  the 
decedent  should  be  the  subject  of  monetary  remuneration.  This 
conclusion  receives  additional  force  from  the  fact  that  the 
claimant  did  not  present  her  claim  against  the  decedent's  estate 
until  nearly  two  years  after  decedent's  death.     While  I  feel 
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tliat  the  claimant  is  not  entitled  to  recover  compensation  for 
any  services  alleged  to  have  been  rendered  to  the  decedent,  I 
think  it  was  the  intention  of  the  decedent  to  compensate  her 
for  the  railroad  expenses  incurred  in  coming  to  New  York. 
This  amounted  to  $62,  and  I  will  allow  the  claim  to  that  extent, 
but  dismiss  it  as  to  the  balance 

Decreed  accordingly. 


Matter  of  the  Estate  of  Fannie  M.  Lothrop,  Deceased  (Claim 

oi  F.  D.  Mack). 

{Surrogatei'a  Court,  New  York  Oouwty,  February,  1016.) 

Dboedbnt'8  estate — ^Disputed  claim  against,  when  disallowed— Con- 
tbaots — ^evidenob. 

When  the  evidence  as  to  a  disputed  claim  against  decedent's  estate 
shows  that  it  was  agreed  between  claimant  and  decedent  that  upon  the 
death  of  her  husband  claimant  should  be  reimbursed  out  of  the  proceeds 
of  a  policy  of  life  insurance  issued  to  the  husband  for  any  advances  made 
by  claimant  in  paying  the  premiums,  the  claim  must  be  disallowed  as  an 
indebtedness  of  decedent's  estate. 

Hearing  upon  a  disputed  claim. 

TJterhart  &  Graham   (Alfred  M.  SchaflFer,  of  counsel),  for 
executor. 


Paul  M.  Crandall,  for  claimant  F.  D.  Mack. 

Sutro  &  Wright,  for  E.  Ruth  Vamey. 

Fowler,  S. —  Franklin  D.  Mack,  a  brother  of  the  decedent, 
filed  a  claim  with  the  executors  of  decedent's  estate  for  the  sum 
of  $1,694.02.     The  claim  is  based  upon  moneys  alleged  to  have 
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been  loaned  by  the  claimant  to  the  decedent  for  the  purpose  of 
paying  premiums  upon  a  policy  of  insurance  issued  to  Ira  M. 
Lothrop,  the  husband  of  the  decedent,  and  payable  to  the  de- 
cedent or  such  other  person  as  might  be  the  beneficiary  at  the 
date  of  the  maturity  of  the  policy.  The  claimant  attempted 
to  prove  that  he  loaned  the  decedent  the  sum  of  $34.60  in  June, 
1902,  for  the  purpose  of  paying  the  bi-monthly  premium  on  the 
policy,  and  that  thereafter  he  continued  to  pay  sueh  premiums 
until  1907,  when  the  company  which  issued  the  policy  was 
dissolved. 

Xo  competent  evidence  was  adduced  before  me  to  prove  that 
the  decedent  agreed'  with  the  claimant  to  pay  him  any  of  the 
amounts  alleged  to  have  been  advanced  by  him  in  settlement  of 
the  premiums,  and  no  competent  evidence  was  adduced  to  prove 
that  the  claimant  paid  any  of  such  premiums  at  the  request  of 
the  decedent.  The  testimony  which  was  submitted  by  the 
claimant  would  seem  to  indicate  the  existence  of  an  agreement 
between  the  claimant  and  the  decedent  that  upon  the  death  of 
the  insured  the  claimant  should  be  reimbursed  out  of  the  pro- 
ceeds of  the  policy  of  insurance  for  any  advances  made  by  him 
in  paying  the  premiums.  This  is  the  only  conclusion  that  can 
be  deduced  from  claimant's  exhibit  No.  9.  It  also  seems  to  be 
the  theory  of  the  claimant's  counsel,  as  he  stated  upon  the  hear- 
ing before  me,  that  "  the  purport  of  these  letters  is  to  the  effect 
that  he  (claimant)  was  to  be  repaid  when  the  brother-in-law 
died  out  of  the  proceeds  of  the  policy."  As  the  claimant  has 
failed  to  sustain  the  burden  of  proving  the  validity  of  his  claim 
as  an  indebtedness  of  the  decedent's  estate,  the  claim  is  dis- 
allowed. 

Decreed  accordingly. 
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Matter  of  the  Estate  of  Fredebicke  E.  Wienholz,  Deceaseds 

{Surrogates  Court,  New  York  County,  February,  1916.) 

Wills — Dibections  contained  in — Division  among  "  issue  '*  per  stirpes. 
Where  a  will  directs  that  upon  the  death  of  testator's  son,  the  life 
beneficiary  of  the  income  of  her  residuary  estate,  the  estate  in  remainder 
shall  be  divided  among  his  "  issue  "  per  stirpes ,  it  mu&t  be  held  that  it 
was  the  intention  of  testatrix  that  the  issue  of  any  of  the  children  of 
her  son  who  predeceased  him  should  take  their  parent's  share,  as  had 
testatrix  intended  to  limit  the  distribution  of  the  remainder  to  the  chil- 
dren of  her  son  who  survived  until  the  time  of  distribution  it  was  rea- 
sonable to  assume  that  she  would  have  used  the  word  "  children  **  instead 
of  "  issue  "  and  there  would  have  been  no  occasoin  for  the  use  of  **  per 
stirpes." 

Action  for  construction  of  a  will. 

William  Carl,  for  petitioner, 

Robert  Gray,  for  Lillian  E.  Webb,  administratrix. 

Robert  H.  Bergman,  special  guardian. 

FowLEE,  S. —  The  testamentary  trustees  have  filed  their 
account,  and  now  ask  the  surrogate  to  construe  that  part  of  the 
-mil  which  disposed  of  the  residuary  estate.  The  testatrix 
directed  her  trustees  to  pay  the  income  of  her  residuary  estate 
to  her  son,  John  D  Wienholz,  during  his  natural  life,  and  dis~ 
posed  of  the  remainder  as  follows :  "  TTpon  his  death,  I  give 
and  devise  said  real  and  personal  property  to  the  lawful  issue 
of  my  said  son,  to  be  divided  among  said  issue  per  stirpes/* 

The  testatrix  died  in  1906  and  was  survived  by  her  son,  John 
D.  Wienholz.  At  the  date  of  the  death  of  testatrix  John  D. 
Wienholz  had  five  children  living.  One  of  these  children, 
Herman  E.  Wienholz,  died  on  the  28th  of  December,  1912,. 
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leaving  two  children,  Gladys  Tillotson  and  Herbert  F.  Wien- 
liolz.  The  life  tenant  died  on  the  24th  of  June,  1915,  and  the 
trust  fund  then  became  distributable  among  those  entitled 
thereto  under  the  provisions  of  the  will  of  the  testatrix.  The 
•question  to  be  determined  is  whether  the  administratrix  of 
Herman!  F.  Wienholz  takes  that  share  in  the  estate  to  which  he 
would  be  entitled  if  he  had  survived  the  life  tenant,  or  whether 
such  share  should  be  paid  to  his  two  children  who  survived  him. 

The  decision  in  the  will  to  make  distribution  among  the  issue 
of  her  son  per  stirpes  would  seem  to  indicate  that  it  was  not  the 
intention  of  the  testatrix  to  limit  the  right  to  share  in  the  re- 
mainder to  such  of  the  children  of  John  !>.  Wienholz  as  sur- 
vived until  the  time  of  distribution  had  arrived,  but  that  she  in- 
tended to  provide  for  a  stirpital  distribution  among  the  issue 
of  any  of  the  children  of  John  D.  Wienholz  who  died  before  the 
termination  of  the  life  estate.  There  is  nothing  in  the  will  to 
indicate  that  the  testatrix  did  not  use  the  word  "  issue  "  in  its 
primary  sense  of  descendants  generally ;  and  the  direction  that 
distribution  should  be  made  among  such  issue  per  stirpes  shows 
that  the  testatrix  contemplated  the  possible  decease  of  some  of 
the  children  of  her  son,  John  D.  Wienholz,  before  the  time  of 
distribution  had  arrived,  and  intended  by  the  use  of  these  words 
to  provide  that  the  share  of  the  child  so  dying  should  go  to  his 
or  her  children.  If  she  had  intended  to  limit  the  distribution 
of  the  remainder  to  the  children  of  her  son  who  survived  until 
the  time  of  distribution,  it  is  reasonable  to  assume  that  she 
would  have  used  the  word  "  children  "  instead  of  "  issue,"  and 
there  would  have  been  no  occasion  for  the  use  of  the  words  "  per 
stirpes."  It  seems  to  me  that  the  direction  for  distribution 
among  the  issue  per  stirpes  manifests  an  intention  on  the  part 
of  the  testatrix  that  the  issue  of  any  of  the  children  of  Jphn  D. 
Wienholz  who  predeceased  the  life  tenant  should  take  their 
parent's  share.      (Matter  of  Brown,  93  N".  Y.  295.) 

I  will  therefore  hold  that  the  trust  fund  is  to  be  divided  into 
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£ve  parts,  and  one  of  these  parts  paid  to  each  of  the  children 
who  survived  the  life  tenant,  and  one  part  divided  between 
Gladys  Tillotson  and  Herbert  F.  Wienholz,  the  children  of 
Herman  F.  Wienholz,  deceased. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Anna  T.  E.  Kibtland,  Deceased. 

{ Surrogate's  Court,  New  York  County,  February,  1916.) 
Taxes— Tbansfeb  tax — Repobt  of  tax  afpbaiseb  as  to  bate  of  taxtion 

UPON  LEGACY — DEDUCTIONS — ^EVIDENCE — ^TAX   LAW,    §   221a. 

Where  a  transfer  tax  appraiser  reported  that  a  legatee  under  the  will 
was  a  grandniece  of  decedent  and  that  the  legacy  should  be  taxed  at  the 
rate  of  five  per  cent.,  but  the  evidence  shows  that  decedent  foY  more 
than  ten  years  immediately  prior  to  her  death  etood  in  the  mutually 
acknowledged  relation  of  parent  to  the  legatee  within  the  meaning  of 
section  221a  of  the  Tax  Law,  the  legacy  to  her  is  taxable  at  the  rate  of 
one  per  cent. 

The  tax  appraiser  should  have  deducted  from  the  assets  of  decedent 
within  the  State  of  New  York  the-  expenses  of  administration  and  com- 
missions allowed  by  the  laws  of  this  State  and  also  the  proportion  of 
the  debts  due  to  non-residents  and  administration  expenses  incurred  in 
the  State  of  decedent's  domicile  which  the  net  New  York  assets  bore  to 
the  entire  assets  of  the  estate. 

Appeal  from  an  order  assessiing  the  transfer  tax, 

Morgan,  Morgan  &  Carr   (Reid  L.  Carr,  of  counsel),  for 
executor. 

Manley  &  Grand,  for  beneficiary. 

J.  T.  Durham  (A.  O.  Briggs,  of  counsel),  for  state  comp- 
troller. 
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FowLEB^  S. —  The  tran&fer  tax  appraiser  reported  tliat  Anna 
Himloke  Manley,  a  legatee  under  the  will  of  the  decedent,  was 
the  grandniece  of  the  decedent,  and  the  order  entered  upon  his 
report  assessed  a  tax  upon  her  legacy  at  the  rate  of  five  per  cent. 
The  executor  and  trustee  has  appealed  from  the  order,  and  con- 
tends that  the  decedent  stood  in  the  mutually  acknowledged  rela- 
tion of  parent  to  Anna  Hunloke  Manley  for  more  than  ten  years 
immediately  prior  to  her  death,  within  the  meaning  of  that 
phrase  in  section  221a  of  the  Tax  Law,  and  that  therefore  the 
value  of  her  legacy  should  be  taxed  at  the  rate  of  one  per  cent* 
The  evidence  adduced  before  thfe  appraiser  shows  that  the  de- 
cedent had  her  domicile  in  New  Jersey  and  died  on  the  23d  day 
of  October,  1912;  that  Anna  Hunloke  Manley  was  her  grand- 
niece,  and  that  she  came  to  live  with  the  decedent  when  she  was 
less  than  two  years  of  age ;  that  she  was  clothed,  supported  and 
educated  by  the  decedent ;  that  she  continued  to  live  in  the  home 
of  the  decedent  until  she  was-  married;  that  the  decedent  fre- 
quently introduced  her  to  strangers  as  her  daughter,  and  ad- 
dressed her  as  "  daughter  "  orally,  as  well  as  in  written  com- 
munications. From  all  the  evidence  taken  before  the  appraiser 
I  find  that  the  decedent  stood  in  the  mutually  acknowledged 
relation  of  parent  to  Anna  Hunloke  Manley ;  that  this  relation- 
ship commenced  before  her  fifteenth  birthday  and  was  con- 
tinuous for  more  than  ten  years  thereafter,  and  that  it  continued 
until  the  death  of  the  decedent.  (Matter  of  Davis,  184  X.  T. 
299.)  Her  legacy,  therefore,  is  taxable  at  the  rate  of  one  per 
cent. 

The  executor  and  trustee  also  appeals  from  the  order  fixing 
tax  upon  the  ground  that  the  appraiser  refused  to  deduct  from 
the  assets  in  this  State  the  proportion  of  debts  and  administra- 
tion expenses  in  !N'ew  Jersey  which  the  New  York  assets  bore  to 
the  entire  assets  of  the  estate.  The  appraiser  merely  deducted 
from  the  New  York  assets  the  expenses  of  administration  and 
commissions  allowed  by  the  laws  of  this  State.     He  should  also 
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have  deducted  the  proportion  of  the  debts  due  to  nonresidents, 
and  administration  expenses  incurred  in  the  State  of  decedent's 
domicile,  which  the  tet  New  York  assets  bore  to  the  entire  assets 
of  the  estate  wherever  situated.  (Matter  of  Porter,  67  Misc. 
Rep.  19 ;  aflFd.,  148  App.  Div.  896.)  The  order  fixing  tax  will 
be  reversed  and  the  appraiser's  report  remitted  to  him  for  cor- 
rection as  indicated. 

Order  reversed. 


Matter  of  the  Estate  of  Nellie  M.  Noe,  Deceased. 

{Surrogate's  Coitrt,  New  York  County ^  February,  1916.) 

EXECUTOBS    AND    ADMINISTRATOBS — POWER    OP    SALE    CONTAINED    IN    WIIX — 

When  order  directinq  sale  op  real  estate  denied — Code  Crv.  Pro., 
§§  2701-2718. 

Where  executors  may  dispose  of  the  real  estate  of  their  decedent  under 
a  valid  power  contained  in  the  will,  the  procedure  prescribed  by  sectionfl 
2701-2718  of  the  Code  of  Civil  Procedure  is  neither  necessary  nor  proper, 
and  an  application  for  an  order  directing  a  sale  of  said  real  efftate  will 
be  denied. 

Where  there  is  a  power  of  sale  contained  in  a  will  the  executors  have 
a  right  to  sell  the  real  estate  of  their  decedent  and  the  proceeds  will  be 
regarded  as  personalty  for  the  payment  of  debts  and  legacies. 

Procceding  upon  the  accounting  of  executors. 

Edward  M.  Burghard    (Louis  V.   Ebert,  of  counsel),   for 
executors. 

Harrison,  Elliot  &  Byrd  (Robert  W.  B.  Ellott,  of  counsel), 
for  Rev.  Henry  Lubeck  and  Rev.  Joseph  Rushton. 

Rorke  &  Kane,  for  Anna  and  Margaret  Healy,  legatees. 
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Lesser  Brothers  (William  Lesser,  of  counsel),  for  Marion. 
Noe  and  Pierre  A.  Noe,  legatees. 

De  Forest  Brothers,  for  Presbyterian  Hospital. 

Bonynge  &  Bonynge,  for  Eliza  H.  McLeod. 

Charles  C.  Cormany,  for  Robert  Caterson. 

Moen  &  Dwight,  for  Woodlawn  Cemetery. 

Stewart  &  Shearer,  for  New  York  Society  for  Relief  of  the 
Ruptured  and  Crippled. 

Edward  V.  Farley,  for  St.  Benedict's  Home. 

George  W.  Curry,  for  S.  T.  B.  Nichols. 

Strauss,  Reich  &  Boyer,  for  Dr.  Joseph  Byrne. 

FowLEE,  S. —  The  executors  have  filed  their  accounts  and 
ask  that  they  be  authorized  to  sell  the  real  estate  of  which  the 
testatrix  died  seized  in  accordance  with  the  provisions  of  chap- 
ter 18,  title  4,  article  3,  Code  of  Civil  Procedure,  and  that  the 
alleged  claim  of  Dr.  Byrne  for  $99,568  be  determined  by  this 
court. 

The  testatrix  gave  her  residuary  estate,  which  included  all  the 
real  estate  of  which  she  died  seized,  to  her  executors  in  trust  to 
sell  and  convert  the  same  into  money  as  soon  as  could  be  con- 
veniently done  after  her  decease,  and  to  divide  the  proceeds  of 
sale  and  the  entire  residuary  estate  into  two  parts  or  shares  and 
pay  each  of  such  shares  to  the  legatees  mentioned  in  her  will. 
Subdivision  5  of  section  2703,  Code  of  Civil  Procedure,  pro- 
vides that  real  property  may  be  sold  for  the  payment  of  legacies 
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charged  thereon.  In  a  proceeding  to  construe  the  will  of  the 
testatrix  I  decided  that  the  general  pecuniary  legacies  were  in- 
tended by  the  testatrix  to  be  charged  upon  the  real  estate.  Sec- 
tion 2702  of  the  Code  provides  that  real  estate  of  which  the 
decedent  died  seized  may  be  sold  as  prescribed  in  title  4  of 
article  8  of  chapter  18  of  the  Code,  except  where  it  can  be  dis- 
posed of  under  a  valid  power  contained  in  a  will  for  the  purpose 
for  which  the  same  might  be  disposed  of  under  that  title.  The 
executors  are  given  a  valid  power  of  sale ;  therefore  article  3  of 
title  4  of  chapter  18  of  the  Code  has  no  application,  and  the 
procedure  prescribed  by  that  article  is  neither  necessary  nor 
proper  in  disposing  of  the  real  estate  of  which  the  testatrix  died 
seized.  The  real  estate  is  not  devised  to  a  particular  devisee ; 
it  is  given  to  the  executors  for  the  purpose  of  selling  it  and 
dividing  the  proceeds  among  the  legatees  entitled  thereto. 
"When  there  is  a  power  of  sale  contained  in  a  will  the  executors 
have  a  right  ta  sell  the  real  estate,  and  the  proceeds  will  be 
regarded  as  personalty  for  the  payment  of  debts  and  legacies. 
(Cahill  V.  Russell,  140  N.  Y.  402 ;  Matter  of  Bolton,  146  id. 
257.)  The  executors  in  this  matter  having  been  authorized  and 
directed  by  the  will  to  sell  the  real  estate,  the  application  to  the 
surrogate  for  an  order  directing  a  sale  in  accordance  with  the 
provisions  of  chapter  18,  title  4,  article  3  of  the  Code  is  denied. 
I  will  appoint  Peter  B.  Olney,  Esq.,  referee  to  hear  and  de- 
termine the  claim  of  Dr.  Byrne  for  the  sum  of  $99,668.  The 
judicial  settlement  of  the  account  of  the  executors  will  be  ad- 
journed until  the  determination  of  this  claim. 

Decreed  accordingly. 
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Matter  of  Estate  of  Nellie  M.  Xoe,  Deceased. 

{Surrogate's  Court,  New  York  County,  February,  1&16.) 

Wills — Construction    of — ^Devise   to   executors   in    trust — Lbgact — 
Residuary  estate — Application  under  CJode  Civ.  Pro.,  §  2615. 

Where  executors  allege  that  it  is  impossible  for  them  to  pay  any  of 
the  general  legacies  until  it  is  determined  whether  they  are  a  charge 
upon  the  real  estate,  the  surrogate  will  entertain  an  application  under 
section  2616  of  the  Code  of  Civil  Procedure  for  a  construction  of  the  will. 
Where  at  the  making  of  her  will  by  one  who  had'  no  immediate  rela- 
tives and  no  one  9he  would  be  under  obligation  to  support  the  difference 
between  the  value  of  her  personal  property  and  the  value  of  the  pecuniary 
legacies  bequeathed  by  her  was  so  great  as  to  render  reasonably  certain 
the  conclusion  that  she  then  knew  that  her  personal  property  waa  in- 
sufficient to  pay  the  legacies,  and  she  devises  her  real  eetate  to  her 
executors  in  trust  to  sell  and  divide  the  proceeds  and  the  entire  reaiduary 
estate  into  two  equal  shares  one  of  which  was  given  to  a  charitable 
corporation  and  the  other  to  a  friend,  it  will  be  held  that  it  was  the 
intention  of  testatrix  that  the  general  legacies  should,  so  far  as  necessary, 
be  paid  out  of  the  proceeds  realized  from  the  sale  of  the  real  estate  of 
which  she  died  seized. 

Application  for  construction  of  a  will  under  section  2615, 
Code  of  Civil  Procedure. 

Edward  M.   Burghard    (Louis  V.   Ebert,  of  counsel),   for 
executors. 

Harrison,  Elliott  &  Byrd  (Robert  W.  B.  Elliott,  of  counsel), 
for  Rev.  Henry  Lubeck  and  Rev.  Joseph  Rushton. 

Rorke  &  Kane,  for  Anna  and  Margaret  Healy,  legatees. 

Lesser  Brothers  (William  Lesser,  of  counsel),  for  Marion 
Noe  and  Pierre  A.  ItToe,  l^atees. 

De  Forest  Brothers,  for  Presbyterian  Hospital. 
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Bonynge  &  Bonynge,  for  Eliza  H.  i^cLeod. 

Charles  C.  Cormany,  for  Robert  Caterson. 

Moen  &  Dwight,  for  Woodlawn  Cemetery. 

Stewart  &  Shearer,  for  New  York  Society  for  Relief  of  the 
Ruptured  and  Crippled. 

Edward  V.  Farley,  for  St.  Benedict's  Home. 

George  W.  Curry,  for  S.  T.  B.  Nichols. 

Alfred  E.  Hinrichs,  special  guardian. 

Theall  &  Beam,  for  Emily  Kos'ter. 

James  A.  Speer,  for  Anna  J.  Hilton. 

Charles  W.  Boote,  for  William  N,  Barlow. 

F0W1.ER,  S. —  This  is  an  application  by  the  executors  of  the 
estate  of  Nellie  M.  Noe,  deceased,  under  section  2615,  Code  of 
Civil  Procedure,  for  a  construction  of  her  will.  The  particular 
reason  which  the  executors  allege  in  justification  of  their  appli- 
cation is  that  it  is  impossible  for  them  to  pay  any  of  the  general 
l^acies  given  by  the  will  until  it  is  determiu'cd  whether  such 
legacies  are  a  charge  upon  the  real  estate.  Under  these  cir- 
cumstances I  will  entertain  the  application  and  construe  tie 
will. 

The  value  of  the  personal  property  owned  by  the  testatrix  at 
the  date  of  the  execution  of  her  will  was  $20,249  and  the  real 
estate  $230,000.  The  total  value  of  the  cash  legacies  bequeathed 
by  her  was  $97,000.  At  the  date  of  her  death  the  value  of  her 
personal  property  was  about  $29,050  and  of  her  real  estate 
$100,000. 
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In  the  first  paragraph  of  her  will  the  testatrix  directed  her 
executors  to  pay  and  dischai^  all  her  debts,  funeral  and  ad- 
ministration expenses.  She  then  proceeded  to  bequeath  a  num- 
ber of  specific  and  general  legacies,  and  in  the  thirty -second  para- 
graph of  her  will  she  provided  as  follows:  "All  the  rest, 
residue  and  remainder  of  my  propeitj  of  every  kind,  nature  and 
description,  real,  personal  and  mixed^  *  *  *  including  all 
lapsed  legacies,  if  any,  and  all  legacies  hereinabove  given  which 
for  any  reason  may  prove  to  be  invalid,  I  give,  devise  and  be- 
queath unto  my  executors  hereinafter  named,  *  *  *  in  trust, 
however,  to  sell  and  convert  the  same  into  money  as  soon  after 
my  decease  as  they  conveniently  can  *  *  *  and  to  divide 
the  proceeds  of  sale  and  my  entire  residuary  estate  into  two  (2) 
equal  parts  or  shares,  and  I  give,  devise  and  bequeath  one  of 
said  equal  parts  or  shares  unto  the  corporation  known  as  the 
Presbyterian  Hospital  in  the  City  of  New  York,  and  the  other 
said  equal  part  or  share  unto  my  old  friend  Robert  Caterson,  of 
Woodlawn^  'New  York,  *  *  *  and  I  hereby  authorize  and 
empower  my  executors  *  *  *  to  sell  and  convey  any  and  all 
real  estate  of  which  I  shall  die  seized  at  public  or  private  sale 
*  *  *  and  to  make,  execute  and  deliver  good  and  sufficient 
deed  or  deeds  of  conveyance  for  the  same." 

The  difference  between  the  value  of  the  personal  property 
owned  by  the  testatrix  at  the  time  she  executed  the  will  and  the 
value  of  the  pecuniary  legacies  bequeathed  by  her  was  so  great 
as  to  render  reasonably  certain  the  conclusion  that  she  knew  at 
the  time  of  the  execution  of  her  will  that  her  personal  property 
was  insufficient  to  pay  the  pecuniary  bequests  which  she  had 
made.  She  had  no  immediate  relatives  who  would  be  the 
natural  objects  of  her  bounty;  there  was  no  one  dependent  upon 
her  whom  she  would  be  under  an  obligation  to  support.  Her 
legatees  were  personal  friends,  charitable  or  religious  corpora- 
tions and  persons  remotely  related  to  her.  There  would  there- 
fore be  no  controlling  reason  for  the  discrimination  in  favor  of 


MATTER  OF  NOE.  27a 

the  residuary  legatees  which  a  oanstruction  limiting  the  pay- 
ment of  the  pecuniary  legacies  to  the  personal  estate  would  neces- 
sarily imply.  She  expressly  provided  that  the  real  estate 
should  be  sold;  it  was  given  to  the  executors  in  trust  for  the 
purpose  of  selling  it  and  dividing  the  proceeds  among  the 
legatees.  Her  failure  to  specifically  devise  it  is  a  further  indi- 
cation of  her  intention  that  it  should  not  go  to  the  residuary 
legatees  exclusively.  Neither  of  the  residuary  legatee^  was  the 
natural  object  of  her  'bounty;  one  was  a  corporation,  the  other 
merely  a  friend.  There  is  nothing  in  the  will  which  would  indi- 
cate an  intention  on  the  part  of  the  testatrix  to  prefer  these 
legatees  to  the  thirty  other  legatees  to  whom  she  had  bequeathed 
various  sums,  and  there  is  no  reason  extrinsic  of  the  will  whidi 
would  justify  or  explain  such  a  preference.  The  testatrix  must 
therefore  have  intended  that  the  pecuniary  bequests  should  be 
paid  in  full,  and  that  in  addition  to  the  personal  property  so 
much  of  the  proceeds  of  the  sale  of  the  real  property  as  was 
necessary  to  pay  these  legacies  should  be  used  by  the  executors 
for  that  purpose. 

The  decisions  bearing  on  the  question  now  under  considera- 
tion were  so  exhaustively  considered  by  Justice  Clarke  in  Ely 
V.  Ely  (163  App..  Div,  320),  that  it  is  unnecessary  for  me  to 
discuss  those  decisions  or  to  state  the  principles  which  have 
been  settled  by  them;  but  it  seems  to  me  that  the  application 
of  those  principles  to  the  matter  under  consideration  necessarily, 
results  in  a  determination  that  it  was  the  intention  of  the  testa- 
trix that  the  general  legacies  should,  in  so  far  as  necessary,  be 
paid  out  of  the  proceeds  realized  from  the  sale  of  the  real  estate 
of  which  the  testatrix  died  seized.  (Briggs  v.  Carroll,  117 
X.  Y.  288;  Hogan  v.  Kavanaug'h,  138  id.  417;  McManus  v. 
McManus,  179  id.  338.)  A  decree  may  be  entered  upon  notice 
construing  the  will  in  accordance  with  this  decision. 

Decreed  accordingly. 
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Matter  of  the  Estate  of  Henbt  Knabe^  Deceased. 

(8urroffat€*8  Court,  New  York  County,  February,  1916.) 

DowEB — When  widow  entitled  to  testamentaby  pbovisionb  in  addition 
TO  DOWEB — Wnxs — Devise  to  tbustees  of  beal  and  personal  fbofkbtt 
without  poweb  to  sell  OB  mobtgage. 

A  widow  is  entitled  to  dower  in  addition  to  testamentary  provisiona 
in  her  favor  unless  it  is  clear  from  the  will  that  she  should  not  have  both. 
Where  testator  gave  his  real  and  personal  property  to  trustees  without 
power  to  sell  or  mortgage  the  realty,  but  directed  them  to  pay  the  net 
profits  of  the  estate  to  his  widow  during  her  life  or  until  her  remarriage 
and  the  will  expressly  provides  that  in  the  event  of  her  remarriage  her 
interest  in  testator's  estate  shall  be  limited  to  dower,  she  is  entitled  .both 
to  dower  and  the  testamentary  provisions  for  her  benefit. 

Appeal  from  an  order  assessing  transfer  tax. 

Amend  &  Amend  (John  E,  Donnelly  and  Alfred  J.  Am^d, 
of  counsel),  for  executrix. 

Lafayette  B.  Gleason  (Schuyler  0.  Carlton,  Alexander  Otis, 
with  him  on  the  brief,  of  counsel),  for  state  comptroller. 

FowLBK,  S. —  The  question  presented  by  the  appeal  of  the 
executrix  is  whether  the  widow  of  the  decedent  is  entitled  to 
dower  in  addition  to  the  provisions  contained  in  the  will  for 
her  benefit. 

The  testator  gave  his  real  and  personal  property  to  trustees 
and  directed  them  to  pay  the  net  rents  and  profits  to  his  widow 
during  her  natural  life,  or  until  such  time  as  she  remarried. 
He  also  provided :  "  In  case  she  remarries,  I  hereby  limit  her 
to  the  dower  right  grantedi  to  her  by  law." 

The  widow  is  entitled  to  dower  in  addition  to  the  testament- 
ary provisions  for  her  benefit  unless  it  is  clear  from  the  terms 
of  the  will  that  the  testator  did  not  intend  that  she  should  have 
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both.     It  has  been  held  that  if  a  testator  gives  all  his  real  estate 
to  trustees,  with  power  to  make  repairs  and  to  sell  or  mortgage 
the  real  estate,  tte  widow  is  not  entitled  to  dower  in  addition 
to  the  testamentary  provisions  for  her  benefit.      ( Asche  v.  Asche 
113  X.  Y.  334;  Matter  of  Gordon,  172  id.  25.)     In  this  matter 
however,  the  testator  does  not  give  his  trustees  the  power  to  sel 
or  mortgage.      The  reference  to  "  dower  right  granted  her  »b^ 
law"  shows  that  he  differentiated  between  the  right  of  dowe 
which  the  law  gave  to  his  widow  and  the  right  to  the  rents  and 
profits  of  the  remainder  of  the  estate  which  he  gave  to  her  so 
long  as  she  remained  his  widow.     He  was  evidently  aware  that 
he  could  not  deprive  her  of  dower  even  if  she  remarried,  but  he 
expressly  provided  that  she  should  be  deprived  of  the  rents  and 
profits  of  the  remainder  of  his  estate  upon  the  happening  of 
that  event. '    He  could  not  give  her  dower  by  his  will,  neither 
could  he  deprive  her  of  it ;  and  his  expressed  intention  of  limit- 
ing her  to  dower  in  the  event  of  her  remarriage  shows  that  until 
such  remarriage  he  intended  that  she  should  have  dower  in 
addition  to  the  other  provisions  contained  in  the  will  for  her 
benefit.      To  hold  that  the  widow  is  not  entitled  to  dower  in 
addition  to  the  testamentary  provisions  for  her  benefit  would 
necessitate  her  making  an  election,  as  provided  in  section  201 
of  the  Real  Estate  Law.     If  she  elected  to  take  the  testamentary 
provisions  and  afterwards  remarried  she  would  be  deprived  of 
all  interest  in  the  estate  of  the  testator,  because  he  has  provided 
that  in  the  event  of  her  remarriage  she  would  be  limited  "  to 
the  dower  right  granted  to  her  by  law,"  and  having  elected  to 
take  the  testamentary  provisions  she  could  not  thereafter  claim 
dower.      But  the  testator  expressly  provides  that  in  the  event 
of  her  remarriage  her  interest  in  his  estate  will  be  limited  to 
dower;  consequently  a  construction  of  the  will  which  would 
put  her  to  an  election  would  rjesult  in  nullifying  the  express 
terms  of  the  testator's  will. 

As  the  appraiser  failed  to  deduct  the  value  of  the  widow's 
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dower  from  the  taxable  assets  of  decedent's  estate,  the  order 
fixing  tax  will  be  reversed  and  the  appraiser's  report  remitted 
to  him  for  correction. 
Order  reversed. 


Matter  of  the  Estate  of  Aethur  S.  Drake,  Deceased. 

(Surrogates  Court,  Neto  York  County,  February,  1916.) 
Taxes — Assessing  transfer  tax — When   Surrogate's   Court  without 

JURISDICTION  TO  DECLARE  ESTATE  OF  DECEDENT  EXEMPT  UNDER  TRANSFEB 

Tax  Law. 

By  the  will  of  his  father  who  died  a  resident  of  the  State  of  New 
York  the  decedent  herein  who  died  a  resident  of  New  Jersey  was  given 
a  power  of  appointment  which  he  partly  exercised.  Under  the  Tax  Law 
in  force  at  the  father's  death  property  over  which  a  life  tenant  had  a 
power  of  appointment  was  not  taxable  until  the  power  was  exercised  or 
the  remainder  otherwise  vested  in  possession  when  it  was  taxable  as 
part  of  the  estate  of  the  donor  of  the  power.  The  Surrogate's  Court,  in 
which  a  proceeding  to  assess  a  tax  upon  the  estate  of  the  father  was 
brought,  ascertained  the  value  of  the  remainder  after  the  life  estate  of 
decedent  herein  in  the  fund  set  apart  for  him  by  the  will  of  his  father 
and  over  which  decedent  had  a  power  of  appointment,  and  suspended 
taxation  upon  said  remainder.  After  the  death  of  decedent  herein  a 
proceeding  was  brought  in  the  Surrogate's  Court  of  the  county  in  which 
decedent's  father  died,  in  the  matter  of  the  transfer  tax  upon  the  re 
mainder  of  the  trust  created  for  the  benefit  of  decedent  herein,  his 
appointees  and  remaindermen,  and  an  order  was  entered  assessing  a  tax 
upon  that  part  of  the  remainder  which  was  transferred  to  the  appointees 
by  virtue  of  the  power  of  appointment  exercised  by  decedent  herein  as 
well  as  that  part  which  passed  under  the  will  of  his  father.  The  state 
comptroller  appeared  in  said  proceeding,  consented  to  the  entry  of  such 
order,  accepted  payment  of  the  tax  assessed  thereby  and  issued  his  receipt 
therefor.  Held  that  this  court  was  without  jurisdiction  on  an  applica- 
tion to  declare  the  estate  of  decedent  herein  exempt  from  taxation  under 
the  Transfer  Tax  Law. 

Application   to  declare   estate  of  decedent   in   this    State 
exempt  from  taxation  under  the  Transfer  Tax  Law. 
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Miller,  King,  Lane  &  Trafford  (William  G.  Barr,  of  coun- 
sel), for  petitioner. 

Lafayette  B.  Gleaaon  (Schuyler  C.  Oarlton  and  Alexander 
Otis,  with  him  on  the  brief,  of  counsel),  for  state  comptroller. 

PowLEK,  S. —  This  is  an  application  to  declare  the  estate  of 
the  decedent  in  this  State  exempt  from  taxation  under  the 
Transfer  Tax  Law.  The  state  comptroller  appears  in  opposi- 
tion and  contends-  that  the  value  of  the  property  transferred  by 
virtue  of  a  power  of  appointment  exercised  by  the  decedent 
should  be  ascertained  and  taxed. 

The  decedent,  who  w-as  a  resident  of  New  Jersey,  died  on 
the  20th  of  May,  1911.  He  was  given  a  power  of  appointment 
by  the  will  of  his  father,  John  H.  Drake,  who  died  a  resident 
of  Orange  county,  N,  Y.,  on  the  20th  of  October,  1896,  and  this 
power  was  partially  exercised  by  the  decedent.  Under  the 
tax  law  in  force  at  the  date  of  the  death  of  John  H.  Drake, 
property  over  which  a  life  tenant  had  a  power  of  appointment 
was  not  taxable  until  the  power  was  exercised  or  the  remainder 
otherwise  vested  in  possession,  when  it  was  taxed  as  part  of  the 
estate  of  the  donor  of  the  power. 

The  Surrogate's  Court  in  which  the  proceeding  to  assess  a 
tax  upon  the  estate  of  John  H.  Drake  was  brought  ascertained 
the  value  of  the  remainder  after  the  life  estate  of  Arthur  S. 
Drake  in  the  fund  set  apart  for  him  by  the  will  of  his  father 
and  over  which  he  had  a  power  of  appointment,  and  suspended 
taxation  upon  that  remainder.  After  the  death  of  Arthur  S. 
Drake,  the  decedent  herein,  a  proceeding  was  brought  in  the 
Surrogate's  Court  of  Orange  county,  N.  T.,  entitled  "  In  the 
matter  of  the  transfer  tax  upon  the  remainder  of  the  trust 
created  by  the  will  of  John  H.  Drake,  deceased,  for  the  benefit 
of  Arthur  S.  Drake,  his  appointees  and  remaindermen."  It 
seems  to  me  that  this  title  was  sufficiently  comprehensive  to  em- 
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brace  any  tax  which  could  be  assessed  upon  the  remainder,  either 
through  the  exercise  of  the  power  of  appointment  by  Arthur  S. 
Drake  or  under  the  will  of  the  donor  of  the  power.  An  order 
was  entered  in  that  proceeding  asses-sing  a  tax  upon  that  part 
of  the  remainder  which  was  transferred  to  the  appointees  by 
virtue  of  the  power  of  appointment  exercised  by  the  decedent, 
as  well  as  that  part  which  passed  under  the  will  of  John  H. 
Drake.  Whether  this  was  the  proper  procedure,  or  whether 
the  order  entered  by  the  Surrogate's  Court  of  Orange  county  in 
that  proceeding  was  correct,  or  whether  that  court  had  juris- 
diction to  assess  a  tax  upon  the  transfer  of  the  property  passing 
under  the  power  of  appointment  exercised  by  the  decedent,  can- 
not be  considered  by  this  court.  The  statute  provides  the  ap- 
propriate method  of  reviewing  an  order  entered  in  a  transfer 
tax  proceeding.  But  the  state  comptroller  appeared  in  the 
proceeding  and  consented  to  the  entry  of  the  order.  He  also 
accepted  payment  of  the  tax  assessed  by  the  order  and  issued 
his  receipt  therefor.  This  receipt  stated  that  the  state  comp- 
troller had  received  $660.67  transfer  tax  assessed  "  upon  the 
remainder  of  the  Arthur  S.  Drake  trust,  as  transferred  by  ap- 
pointment of  Arthur  S.  Drake."  The  right  of  the  state  comp- 
troller to  claim  another  tax  on  the  same  transfer  because  of  the 
alleged  lack  of  jurisdiction  of  the  court  which  assessed  the  tax 
that  he  accepted  and  still  retains  may  be  determined  in  a  tri- 
bunal having  the  necessary  jurisdiction,  but  cani^ot  be  passed 
upon  under  the  limited  jurisdiction  granted  to  this  court  The 
record  before  me  shows  that  the  Surrogate's  Court  of  another 
county  in  this  State  assessed  a  tax  upon  the  property  over  which 
the  decedent  herein  exercised  a  power  of  appointment,  and  that 
the  net  personal  property  of  the  decedent  in  this  State,  exclusive 
of  the  property  which  passed  by  virtue  of  the  exercise  of  the 
power  of  appointment,  is  $223.92.  This  amount  is  subject  to 
a  tax  in  this  State.  But  as  the  property  which  was  transferred 
by  virtue  of  the  power  of  appointment  exercised  by  the  decedent 
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must  be  regarded,  for  the  purpose  of  the  transfer  tax,  as  his 
property  (Tax  Law,  §  220),  and  the  Surrogate's  Court  of 
Orange  county  assumed  and  exercised  jurisdiction  over  the 
proceeding  to  assess  a  tax  upon  that  property,  this  court  is  ex- 
cluded from  the  exercise  of  such  jurisdiction  (§  2514),  and  for 
that  reason  must  deny  the  application  to  exempt  the  estate. 

Application  denied. 


Matter  of  the  Estate  of  Royal,  L.  Wolcott,  Deceased. 

{8u-rrogate*8  Court,  New  York  County,  February,  1916.) 

Taxes — Transfer  tax — ^When  propertt  in  foreign  State  not  subject  to 
transfer  tax  in  this  state.  ' 

Where  decedent  at  the  time  of  his  death  held  the  legal  title  to  certain 
real  estate  situated  in  the  State  of  New  Jersey  neither  it  nor  the  money 
unpaid  upon  contract?  for  the  sale  thereof  is  subject  to  a  transfer  tax  in 
this  State. 

Appeal  from  order  entered  upon  appraiser's  report. 

Rounds,  Hatch,  Dillingham  &  Debevoise,  for  petitioner. 

Lafayette  B.  Gleason  (Schuyler  C.  Carlton,  of  counsel)',  for 
state  comptroller. 

Fowler,  S. —  The  decedent  at  the  time  of  his  death  held  the 
l^al  title  to  certain  unimproved  real  estate  situated  in  Passaic 
county,  N".  J.  He  had  entered  into  contracte  to  sell  the  various 
lots  or  parcels  into  which  tie  land  had  been  divided.  These 
contracts  provided  that  each  purchaser  s^hould  pay  a  certain 
amount  at  the  time  of  the  execution  of  the  contract  and  that 
the  balance  should  be  paid  by  installments  until  the  entire  pur- 
chase price  had  been  paid,  when  the  purchaser  would  be  en- 
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titled  to  a  deed  conveying  the  property  to  liim.  TEe  amount 
remaining  unpaid  on  these  contracte  at  the  time  of  decedent's 
death  was  $28,955,  and  the  appraiser  included  this  amount  in 
the  taxable  asset®  of  decedent's  estate.  The  executors  contend 
that  this  was  error,  and  they  have  appealed  to  the  surrogate 
from  the  order  entered*  upon  the  appraiser's  report.  The  de- 
cedent had  his  domicile  in  this  State.  When  real  estate  situ- 
ated in  a  foreign  State  is  owned  by  a  resident  of  this  State  at 
the  time  of  his  death  it  is  not  subject  to  a  transfer  tax  in  this 
State.  (Matter  of  Swift,  137  N.  Y.  77;  Keeney  v.  City  of 
New  York,  222  U.  S.  525.)  The  ques-tion  presented  by  this 
appeal,  therefore,  is  whether  the  contract  of  sale  into  which 
decedent  had  entered  for  the  sale  of  the  real  estate  in  Passaic 
county,  N.  J.,  modified  or  changed  his  title  to  the  real  estate  so 
as  to  make  his  interest  personal  property  for  the  purpose  of 
taxation  in  this  State. 

No  proof  of  the  statute  law  of  New  Jersey  in  its  application 
to  real  estate  held  under  a  contract  of  sale  was  submitted  to  the 
appraiser.  In  this  State  the  vendor  is  deemed  in  equity  to 
stand  seized  of  the  land  for  the  benefit  of  the  purchaser  (Wil- 
liams V.  Haddock,  145  N.  Y.  144),  but  it  has  been  held  that 
the  question  of  the  jurisdiction  of  this  State  to  impose  a  tax  is 
one  of  fact  and  cannot  be  made  to  depend  upon  theories  or 
fictions.  (Matter  of  Swift,  supm,  86.)  The  actual  farm  or 
character  of  the  property  at  the  date  of  a  decedent's  death  deter- 
mines its  liability  to  taxation  under  the  provisions  of  the  Tax 
Law.  (Matter  of  Offerman,  25'  App.  Div.  98.)  It  has  been 
held  that  where  there  is  an  equitabte  conversion  of  testator's 
real  estate  because  of  directions  contained  in  the  will  the  prop- 
erty will  be  regarded  as  real  estate  for  the  purpose  of  the  transfer 
tax.      (Matter  of  Sutton,  3  App.  Div.  208.) 

A  question  almost  similar  to  that  presented  by  this  appeal 
was  decided  by  the  surrogate  of  Kings  county  in  Matter  of 
Baker  (67  Misc.  Eep.  360),  and  I  should  follow  that  decision 
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^without  further  discussion  were  it  not  that  the  State  comptroller 
contends  that  the  learned  surrogate  who  wrote  the  opinion  in 
l^atter  of  Baker  overlooked  that  part  of  subdivision  9  of  section 
2672  of  the  Code  which  provides  that  "  moneys  unpaid  on  con- 
tracts for  the  sale  of  land  "  shall  go  to  the  executors  and  admin- 
istrators to  bt  applied  and  distributed  as  part  of  the  personal 
property  of  the  testate  or  intestate.  In  the  matter  under  con- 
sideration the  testator  specifically  devised  to  his  children  the 
various  parcels  of  land  in  Passaic,  N.  J.,  which  he  had  con- 
tracted to  sell.  As  the  legal  title  to  the  land  was  in  the  decedent 
at  the  time  of  his  death,  his  will  transferred  that  title  to  his 
children.  Our  statutes  can  have  no  application  to  real  estate 
situated  in  a  foreign  State ;  they  cannot  prescribe  that  the  in- 
terest of  the  owner  of  real  estate  in  a  foreign  State  shall  be 
personal  property  after  such  owner  has  executed  a  contract  for 
the  sale  of  the  real  estate.  The  section  above  referred  to  has 
reference  to  the  administration  of  estates  in  this  State  and  is 
designed  to  assist  the  executor  or  administrator  in  determining 
what  part  of  the  property  of  the  decedent  may  be  applied  in 
liquidation  of  his  indebtedness  or  distributed  to  the  legatees  or 
next  of  kin.  While  it  may  govern  the  action  of  an  executor  or 
administrator  in  the  course  of  his  administration  of  an  estate, 
it  can  have  no  effect  upon  the  nature  of  a  decedent's  title  to  real 
estate  in  a  foreign  State.      (Matter  of  Swift,  supra,  86.) 

As  the  decedent  held  the  legal  title  to  the  real  estate  in  New 
Jersey  at  the  time  of  his  death,  and  as  real  estate  situated  in  a 
foreign  State  is  not  subject  to  the  provisions  of  our  Tax  Law, 
the  appeal  is  sustained.  Settle  order  on  notice,  reversing  the 
order  fixing  tax  and  remitting  the  report  to  the  appraiser  for 
the  purpose  of  excluding  from  the  taxable  assets  of  the  estate 
the  amount  remaining  unpaid  on  contracts  entered  into  by  the 
decedent  for  the  sale  of  his  real  estate  in  Passaic  county,  N.  J. 

Order  reversed. 
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Matter  of  the  Estate  of  William  H.  Tillinghast,  Deceased. 

{Surrogates  Courts  New  York  County,  February,  1916.) 

Taxes — Tbansfeb  tax — Pbopebty  passing  under  exercise  of  foweb  of 
appointment — refund  op  taxes — estate  in  bemaindeb. 

Upon  the  death  of  testator's  widow  the  property  passing  by  virtue  of 
her  exercise  of  a  power  of  appointment  by  will  given  by  his  will  con- 
tingent upon  her  remaining  his  widow  is  subject  to  a  transfer  t-ax  as  a 
part  of  her  estate. 

Where  it  appears  that  the  contingent  power  of  appointment  has  been 
exercised,  the  surrogate  has  power  to  modify  an  order  fixing  a  tax  upon 
the  property  as  a  part  of  the  estate  of  the  donor,  but  he  has  no  juris- 
diction to  direct  the  state  comptroller  to  refund  the  difference  between 
tho  amount  of  tax  assessed  by  the  original  order  and  the  amount  assessed 
by  the  modified  order. 

The  remainder  estate  passing  as  it  did  under  the  power  of  appoint- 
ment and  not  under  the  original  will  was  not  subject  to  a  transfer  tax. 

Application  to  modify  an  order  assessing  a  transfer  tax. 

Dixon  &  Holmes  (Jabish  Holmes,  of  counsel),  for  executors 
et  al. 

Lafayette  B.  Qleason  (Schuyler  C.  Carlton  and  Alexander 
Otis,  with  him  on  the  brief,  of  counsel),  for  state  comptroller. 

Fowler,  S. —  This  is  an  application  to  modify  an  order 
assessing  a  transfer  tax  upon  the  estate  of  the  decedent.  The 
order  was  entered  on  the  1st  day  of  February,  1904.  The  de- 
cedent died  on  the  9th  of  December,  1902,  and  at  the  time  of 
his  death  he  was  a  resident  of  this  State.  In  paragraph  seventh 
of  his  will  he  directed  that  his  residuary  estate  be  held  by  his 
trustees;  that  the  rents  and  profits  should  be  paid  to  his  wife 
during  her  life,  and  that  upon  her  death  the  sum  of  $100,000 
should  be  paid  by  the  trustees  to  such  persons  as  she  during  her 
widowhood  by  her  last  will  and  testament  should  direct  and 
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appoint.  He  directed  his  trustees  to  pay  certain  legacies  out 
of  the  remainder  after  the  life  estate  of  his  wife,  and  to  divide 
the  balance  among  certain  of  his  nephews  and  nieces. 

The  transfer  tax  appraiser  appointed  by  this  court  to  ap- 
praise the  estate  of  the  decedent  ascertained  the  value  of  the 
widow's  life  estate  in  the  entire  residuary,  and  of  the  remainder 
after  such  life  estate.  The  order  entered  on  this  report  as- 
sessed a  tax  upon  the  remainder  (including  the  remainder  in 
the  $100,000,  over  which  she  had  a  power  of  appointment), 
against  beneficiaries  of  the  five  per  cent  class.  The  widow 
exercised  the  power  of  appointment  over  the  sum  of  $100,000 
and  this  application  is  made  by  the  trustees  to  modify  the  order 
fixing  tax  so  as  to  exclude  from  taxation  the  property  over  which 
the  widow  exercised  the  power  of  appointment. 

It  is  conceded  by  the  state  comptroller  in  the  brief  filed  by 
him  in  this  matter  that  the  power  of  appointment  given  to  the 
widow  of  the  decedent  was  not  absolute,  but  was  contingent 
upon  her  remaining  the  widow  of  the  testator.  The  property 
over  which  such  a  power  may  be  exercised  is  presently  taxable. 
(Matter  of  Burgess,  204  X.  Y.  265.)  The  life  tenant  having 
since  died,  and  having  exercised  the  power  of  appointment,  the 
property  passing  by  virtue  of  the  exercise  of  the  power  is  taxa- 
ble as  part  of  her  estate.  The  trustee  contends  that  the  death 
of  the  widow  and  the  exercise  by  her  of  the  power  of  appoint- 
ment removed  the  contingency  which  warranted  the  taxation  of 
the  property  subject  to  the  power  in  the  proceeding  brought  to 
assess  a  tax  upon  the  estate  of  the  decedent,  and  that  the  surro- 
gate has  jurisdiction  under  section  230  of  the  Tax  Law  to 
modify  the  order  assessing  tax  so  as  to  exclude  from  taxation 
the  property  over  which  the  widow  had  the  power  of  appoint- 
ment. That  part  of  section  230  which  the  trustee  relies  upon 
as  authority  for  his  contention  reads  as  follows :  "  On  the  hap- 
pening of  any  contingency  whereby  the  said  property,  or  any 
part  thereof,  is  transferred  to  a  person  or  corporation  exempt 
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from  taxation  under  the  provisions  of  this  article,  or  to  any 
person  taxable  at  a  rate  less  than  the  rate  imposed  and  paid, 
such  person  or  corporation  shall  be  entitled  to  a  return  of  so 
much  of  the  tax  imppsed  and  paid  as  is  the  difference  between 
the  amount  paid  and  the  amount  which  said  person  or  corpora- 
tion should  pay,  with  interest  thereon  at  the  rate  of  three  per 
cent.  (3%)  per  annum  from  the  date  of  payment." 

It  is  clear  that  this  statute  is  limited  in  its  application  to  the 
cases  therein  mentioned,  namely,  where  the  property  is  actually 
transferred  to  a  person  or  corporation  that  is  exempt  from 
taxation,  or  where  it  is  transferred  to  persons  who  are  taxable 
at  a  lower  rate  than  that  imposed  by  the  order.  In  the  matter 
under  consideration  the  property  over  which  decedent's  widow 
had  a  power  of  appointment  was  not  transferred  by  the  will 
of  the  decedent  to  a  person  or  corporation  exempt  from  taxation 
or  to  a  person  taxable  at  a  lower  rate  than  that  imposed  by  the 
order  fixing  tax;  that  property  was  not  transferred  to  any 
person  or  corporation  by  the  will  of  the  decedent  He  gave  to 
his  widow  a  power  to  transfer  it,  and  as  she  exercised  the  power 
there  was  no  transfer  of  the  property  under  his  will.  There- 
fore that  part  of  section  230  which  provides  for  a  refund  when 
the  transfer  is  made  to  persons  taxable  at  a  rate  less  than  that 
imposed  in  the  original  order  does  not  apply  to  this  matter. 

An  examination  of  the  transfer  tax  statute  shows  that  it  does 
not  provide  a  specific  remedy  for  a  case  where  the  facts  are 
similar  to  those  in  the  matter  under  consideration.  The  Court 
of  Appeals  in  Matter  of  Burgess  (supra)  ^  expressly  refrained 
from  indicating  the  procedure  to  be  followed  for  the  purpose 
of  recovering  the  excess  tax  in  a  case  where  the  property  over 
which  a  power  of  appointment  may  be  exercised  was  taxed  in 
the  estate  of  the  donor  of  the  power  and  was  subsequently  trans- 
ferred by  the  exercise  of  the  power  and  taxed  as  part  of  the 
estate  of  the  donee. 

It  seems  to  me,  however,  that  the  surrogate  has-  power  to 
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modify  the  original  order  fixing  tax  where  it  is  made  to  appear 
that  the  contingent  power  of  appointment  has  been  exercised. 
In  such  a  case  there  has  been  no  transfer  of  the  property  under 
the  will  of  the  donor  of  the  power,  and  as  the  jurisdiction  of 
the  surrogate  to  impose  a  tax  is  dependent  upon  a  transfer  of 
property,  having  been  effected  in  the  manner  provided  by  sec- 
tion 220  of  the  Tax  Law,  if  there  is  no  transfer  of  the  prop- 
erty there  is  no  jurisdiction  to  impose  a  tax.  As  there  was  no 
transfer  under  the  will  of  the  decedent  of  the  remainder  after 
the  life  estate  of  his  widow  in  the  sum  of  $100,000,  the  surro- 
gate had  no  jurisdiction  to  impose  a  tax  upon  that  remainder, 
and  he  may  now  modify  his  order  so  as  to  exclude  the  value  of 
such  remainder  from  the  taxable  assets  of  decedent's  estate. 
(Matter  of  Morgan,  164  App.  Div.  854,  affd.  215  K  Y.  703.) 
The  surrogate,  however,  has  no  power  to  direct  the  state  comp- 
troller to  refund  the  difference  between  the  amount  of  tax  as- 
sessed by  the  original  order  and  the  amount  assessed  by  the 
modified  order;  resort  must  be  had  to  another  tribunal  if  the 
state  comptroller  refuses  to  make  the  refund. 

The  petitioner  contends  that  the  original  order  should  be 
modified  by  deducting  from  the  taxable  interests  of  the  residu- 
ary legatees  the  sum  of  $100,000.  This  is  incorrect,  as  the 
value  of  the  widow's  life  estate  in  the  sum  of  $100,000  was 
transferred  under  the  will  of  the  decedent,  and  the  value  of 
that  life  interest  was  therefore  taxable.  The  amount  which 
was  taxed  in  the  original  order  and  upon  which  the  surrogate 
did  not  have  jurisdiction  to  assess  a  tax  was  the  value  of  the 
remainder  after  the  widow's  life  estate  in  the  sum  of  $100,000. 
The  value  of  this  remainder  should  be  ascertained  by  the  state 
superintendent  of  insurance,  and  the  order  fixing  tax  will  then 
be  modified  by  deducting  the  value  so  ascertained  from  the 
taxable  interest  of  the  residuary  legatees. 

Decreed  accordingly. 
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Matter  of  the  Transfer  Tax  upon  the  Estate  of  Fbederick 

TowNSEND  Mabtin,  Deceased. 

(8urrogat&8  Court ,  New  York  County,  February,  1916.) 

Taxes — Transfer  tax — Distinction   between   residence   and.  nonresi- 
DENCB — Domicile — Declarations  bt  decedent — Proceeding  before  tax 

APPRAISER  NOT   A   "  TRIAL  '* — CoiiMON   LAW  RULES   OF  EVIDENCE. 

While  the  Transfer  Tax  Law  makes  a  distinction  between  residence 
and  nonresidence  it  does  not  employ  the  term  "  domicile/' 

Domicile  and  residence  are  sometimes  synonyms  and  sometimes  contra- 
distinguished. When  synonymous,  rules  regulating  domicile  are  not 
irrelevant  in  a  determination  of  a  man's  legal  residence  for  purposes  of 
taxation.  But  residence  is  sometimes  regarded  as  a  looser  term  than 
domicile.      The  authorities  reviewed. 

On  an  issue  of  domicile  or  residence  declarations  of  the  deceased  are 
competent  proof  of  intention,  but  not  all  such  declarations  are  of  equal 
weight. 

Where  a  domicile  of  origin,  or  of  choice,  is  once  firmly  established  by 
evidence  it  is  presumed  to  continue,  and  the  burden  is  on  those  asserting 
a  change. 

Declarations  to  be  competent  or  of  great  weight  should  ordinarily  be 
part  of  a  relevant  res  gestae.  Apostrophes  and  declamations  contained 
in  a  book  published  or  written  by  decedent  are  of  light  weight  as  evi- 
dence of  the  author's  intention  in  respect  of  his  domicile. 

A  proceeding  before  an  appraiser  designated  under  the  Transfer  Tax 
Law  is  an  inquisition  rather  than  a  trial  at  law,  and  common  law  rules 
of  evidence  cannot  in  strictness  apply  to  such  an  inquisition  which 
requires  only  that  substantial  justice  be  done. 

•  Pboceeding  to  fix  transfer  tax. 


John  B.  Pine,  for  executor. 

John  B.  Gleason,  for  state  comptroller. 

FowLEK,  S. —  This  is  a  proceeding  under  the  Transfer  Tax 
Law.  The  decedent  died  in  London,  Eng.,  March  8,  1914.  In 
this  proceeding  to  fix  the  transfer  tax,  commenced  upon  the 
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petition  of  the  state  oomptroller,  the  Metropolitan  Trust  Com- 
pany, executor  under  the  testator's  will,  contends  that  the  in- 
tangible property  belonging  to  the  estate  is  tax  exempt,  for  the 
reason  that  the  decedent  died  domiciled'  abroad.  The  tangible 
property  belonging  to  the  decedent  in  this  jurisdiction  is  less 
than  $600  and  consists  of  wearing  apparel  and  personal  effects, 
paintings,  some  books  and  house  furnishings. 

The  proceeding  was  originally  referred  to  Mr.  John  F.  Mar- 
tin, appraiser,  and  affidavits  were  filed  with  him.  Thereafter, 
upon  his  retirement  from  office,  the  proceeding  was  continued 
before  Mr.  William  J.  Campbell,  appraiser,  and  it  was  stipu- 
lated that  the  proceedings  already  taken  should  be  deemed  to 
be  taken  before  the  new  appraiser.  In  June,  1916,  appraiser 
Campbell  referred  the  matter  to  the  surrogate  for  determina- 
tion of  the  issue  of  decedent's  last  domicile  or  residence. 
Thereafter  and  on  October  22,  1915,  the  executor,  who,  in  the 
petition  for  probate,  had  allied  that  the  decedent  was  resident 
in  Paris,  France,  and  who  up  to  that  time  in  this  proceeding 
had  made  the  contention  of  a  domicile  or  residence  in  France, 
procured  an  order  for  the  taking  of  depositions  of  four  wit- 
nesses, residents  of  London,  in  order  to  prove  that  the  decedent 
at  the  time  of  his  demise  was  domiciled  or  resided  in  London. 
These  depositions  have  beeii  returned.  The  matter  now  comes 
on  before  the  surrogate  for  hearing  upon  these  depositions  and 
the  testimony  taken  before  the  appraiser.  Before  entering  on  a 
consideration  of  the  facts  I  will  briefly  refer  to  the  law  govern- 
ing this  matter. 

The  Transfer  Tax  Law  classifies  taxable  transfers  primarily 
according  to  residency:  "(1)  Where  the  transfer  is  *  *  * 
from  any  person  dying  seized  or  possessed  thereof  while  a  resi- 
dent of  the  State;  (2)  *  *  *  from  a  nonresident."  The 
government  in  this  matter  claims  that  Mr.  Martin,  deceased, 
was  at  the  moment  of  death  a  resident  of  this  State.  The  con- 
troversy before  me  concerns  Mr.  Martin's  last  residence,  not  his 
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last  domicile,  except  in  so  far  as  domicile  and  residence  are 
convertible  terms  of  law. 

The  matter  is  a  somewhat  complicated  one  by  reason  of  the 
extreme  mobility  of  modem  times.  As  Sir  William  Vernon 
Harcourt  once  said  (Foreign  Relations  U.  S.,  12431) :  "  Of 
all  questions  of  law  those  which  concern  domicile  are  the  most 
complicated  and  obscure,  because  they  ultimately  depend  on 
the  intention  which  is  necessarily  of  all  things  the  most  diffi- 
cult to  determine."  But  perhaps  we  ought  to  note  that  at  the 
time  this  was  so  said  the  books  of  the  law  were  less  clear  than 
they  are  now  on  rules  regulaing  proof  of  intention  when  re- 
garded as  an  issuable  fact.  At  the  present  day  intention  may 
be  proved  just  as  any  other  fact  is  proved,  by  any  relevant  evi- 
dence. Intention  is  no  longer  regarded  as  hermetically  sealed 
up  in  a  man's  inner  consciousness  and  as  incapable  of  proof. 
In  other  words,  intent  is  no  longer  a  "  hidden  mystery."  A 
state  of  mind  is  now  provable  in  the  same  manner  as  a  state  of 
health.  (Phipson  Ev.  52,  133,  and  cases  there  cited.)  Dec- 
larations of  the  person  whose  domicile  is  disputed  are  one  mode 
of  proving  intention.  Such  declarations  are  always  competent 
to  prove  animiis  or  a  state  of  mind  or  intent.  '  (Matter  of  !If ew- 
comb,  192  N.  Y.  238.)  Any  other  proof  of  intention,  if  legally 
relevant,  is  equally  competent  But  not  all  declarations  of  one 
deceased  are  of  the  same  weight.  Declarations  are  relevant 
when  made  under  some  circumstances  and  irrelevant  or  of 
trifling  value  when  made  under  others.  I  agree  with  the  state- 
ment of  Mr.  Dicey  (Conf.  L.  139)  that:  "  Any  circumstance 
may  be  evidence  of  domicile  which  is  evidence  of  residence 
(factum)  or  of  intention  to  reside  permanently  (animus) 
within  a  particular  country."  The  limitations  on  the  rules  of 
evidence  on  domicile  I  shall  discuss  further  when  I  come  to 
consider  the  nature  of  the  evidence  submitted  to  me  in  this 
matter. 

Before  entering  on  the  consideration  of  the  facts  in  this  par- 
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tieular  caae^  let  me  ref  er^  also,  to  the  rules'  regulating  the  weight 
of  evidence  in  such  matters  as  this.  Where  a  domicile  of 
origin  or  a  later  domicile  of  choice  is  once  firmly  established 
by  the  evidence,  in  the  absence  of  further  proof  such  domicile 
so  established  is  presumed  to  continue,  and  the  onus  of  proving 
the  contrary  is  then  on  those  asserting  a  change  of  such  domicile 
or  residence.  (Matter  of  Newcomb,  192  N.  Y.  238.)  In  thia 
matter  the  domicile  of  origin  of  the  deceased,  as  well  as  hia 
original  residence,  were  established  to  be  in  this  State.  It  is 
now  alleged  by  the  executors  of  Mr.  Martin  that  his  domicile 
of  origin,  or  original  residence  if  you  please,  was  subsequently 
twice  changed  by  Mr.  Martin  to  a  new  domicile  of  his  choice^ 
The  onus  of  making  out  this  allegation  undoubtedly  rests  a» 
before  stated  on  his  executors  in  this  case. 

It  will  be  observed  that  the  Transfer  Tax  Act  now  under  con- 
sideration does  not  speak  of  the  domicile  of  taxable  persons,  but 
of  their  residence.  In  some  of  the  books  of  the  law  "  domicile  '' 
and  "  residence  "  are  treated  as  convertible  legal  terms,  but,  as 
pointed  out  in  Matter  of  Newcomb  (192  N.  Y.  250),  domicile 
is  a  more  exclusive  term  of  art  than  residence.  I  observe  that 
Matter  of  Xewcomb  was  a  succession  case,  and  in  some  respects 
there  is  a  distinction  between  a  domicile  when  r^arded  for  the 
purposes  of  succession  and  a  domicile  for  the  purpose  of  taxa- 
tion. In  the  latter  class  of  cases  I  apprehend  that  a  change  of 
domicile  or  nonresidence  may  be  more  easily  established  than 
in  a  case  where  the  rules  of  succession  in  a  new  or  old  domicile 
are  invoked.  I  am  confirmed  in  this  distinction  by  several 
adjudications.  (Somerville  v.  Lord  Somerville,  5  Ves.  750.) 
It  is  said,  for  example,  in  later  cases  that:  "Domicile  has 
many  meanings^  according  as  it  is  used  with  reference  to  suc- 
cession or  for  determining  rights  of  belligerents  or  for  ascer- 
taining trading  privileges.  (Per  J.  O.,  Yelverton  v.  Yelverton^ 
29  L.  J.  P.  &  M.  40,  1  Sw.  &  Tr.  574,  cited  I  Stroud,  566.) 
Tlip  difference  between  a  domicile  for  the  purposes  of  a  succes- 
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sion  cJ)  intestato  and  a  domicile  for  taxation  is,  I  think,  ob- 
served  in  United  States  Trust  Co.  v.  Hart  (150  App.  Div.  413, 
affd.  on  this  point  208  N.  Y.  615)." 

In  some  instances  domicile  and  residence  are  convertible 
terms.  In  Lower  Canada,  where  article  63,  Civil  Code,  re- 
quires a  marriage  to  be  solemnized  at  the  domicile  of  one  of  the 
parties,  the  term  "  domicile  "  is  held  to  mean  residence,  and  not 
to  refer  to  an  international  domicile.  (McMullen  v.  Wads- 
worth,  59  L.  J.  P.  C.  7,  14  App.  Cas.  631.)  But  on  the  other 
band,  Lord  Westbuby  in  Bell  v.  Kennedy  (L.  R.  1  Sc.  App. 
320),  said:  "Residence  and  domicile  are  two  perfectly  dis- 
tinct things.  Domicile  is  an  idea  of  law;  it  is  the  relation 
which  the  law  creates  between  an  individual  and  a  particular 

■ 

locality  or  country."  Dicey  (Conf.  Laws,  83,  notes)  makes 
some  discriminating  comments  on  the  confusion  of  the  term 
*^  residence  "  as  contradistinguished  from  domicile.  In  Matter 
of  Newcomb  (192  X.  Y.  238),  the  Court  of  Appeals  said: 
"  Residence  means  living  in  a  particular  locality,  but  domicile 
means  living  in  that  locality  with  intent  to  make  it  a  fixed  and 
permanent  home.  Residence  simply  requires  bodily  presence 
as  an  inhabitant  in  a  given  place,  while  domicile  requires  bodily 
presence  in  that  place  and  also  an  intention  to  make  it  one's 
domicile." 

In  Matter  of  Grant  I  referred  to  the  principle  that  domicile 
Always  refers  to  territoriality,  not  to  a  particular  place  in  a 
political  territory.  (83  Misc.  Rep.  262.)  In  this  regard 
Savigny  properly  says :  "  The  principle  of  domicile  is  to  be 
regarded  as  determining,  in  the  ordinary  case,  the  peculiar 
territorial  law  to  which,  as  his  personal  law,  every  individual  is 
subject."  So  Dicey's  Conflict  of  Laws  (69)  says:  "  Les 
domicilii  means  the  law  of  the  country  where  a  person  is  domi- 
ciled. The  Scotch  judge.  Lord  Jefpry,  made  the  proper  dis- 
tinction in  Arnott  v.  Groom  (Ct.  Sessions. Cas.,  1846,  9  D.,  p. 
150)  :    "I  cannot  admit  that  in  order  to  make  a  domicile  it  is 
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necessary  to  have  some  particular  spot  within  the  territory  of 
a  law.  *  *  *  If  the  purpose  of  remaining  in  the  territory  be 
clearly  proved,  aliter,  a  particular  home  is  not  necessary."  In 
my  judgment  domicile  is  in  law  that  principle  which  permits  a 
person  to  invoke  the  law  of  a  particular  country  rather  than 
that  of  another  to  which  he  was  formerly  subject  either  by  rea- 
son of  nativity  or  by  subsequent  choice.  I  shall  not  waste 
more  time  in  demonstrating  that,  in  the  idea  of  all  publicists, 
domicile  relates  to  territory  and  not  to  locality  within  the 
territory  of  a  particular  state.  An  invocation  of  domicile  is 
always  an  invocation  of  the  law  of  a  country,  not  of  the  law  of 
a  city  or  town.  A  man  is  domiciled  in  a  State,  e.  g.,  France, 
England  or  New  York.  He  resides  in  London,  Paris  or  Al- 
bany. This  matter  on  the  statute  now  before  me  involves  more 
strictly  an  application  of  the  legal  meaning  of  the  term  "  resi- 
dent "  than  an  application  of  the  legal  meaning  of  the  term 
"  domicile." 

Whether  or  not  the  term  residence  is  or  is  not  held  to  be 
equivalent  to  domicile  at  the  present  stage  of  l^al  development 
in  this  State,  the  adjudications  on  domicile  are  certainly  highly 
instructive  of  the  principles  which  ought  to  govern  a  legal  resi- 
dence. Therefore  I  have  not  hesitated  in  different  adjudica- 
tions to  apply  such  principles  in  a  proper  case.  (Matter  of 
Grant,  83  Misc.  Rep.  257 ;  Matter  of  W^se,  84  id.  665 ;  Matter 
of  Riley,  86  id.  628 ;  Matter  of  Rothschild,  id.  364 ;  Matter  of 
Mesa  V.  Hernandez,  87  id.  242 ;  Matter  of  Rutherford,  88  id. 
414.)  In  the  interpretation  of  statutes  in  England  I  observe 
that  the  courts  of  that  countiy  frequently  regard  residence  and 
domicile  as  convertible  terms.  A  joint  stock  company  is,  for 
example,  "  domiciled  "  only  where  it  "  resides."  (Jonas  v. 
Scottish  Ace.  Ins.,  55  L.  J.  Q.  B.  415;  17  Q.  B.  D.  42.) 

If  there  is  any  distinction  to  be  drawn  between  the  terms 
domicile  and  legal  residence,  I  take  it  that  the  looser  term  is 
residence,  and  that  a  change  of  residence  is  much  more  easily 
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made  out  tbftn  a  change  of  domicile.  In  the  application  of 
these  abstractions  to  this  concrete  case  I  shall  assume  that  Mr. 
Martin's  change  of  residence  could  be  more  easily  made  out 
than  his  change  of  domicile. 

There  is  another  principle  to  be  considered.  The  main  rule 
governing  taxation  as  applied  to  a  State  of  our  American  Union 
is  that  its  taxes  must  fall  on  subject  matter  within  its  territorial 
jurisdiction.  Of  course,  personal  property  of  residents  of  the 
State  is  only  taxable  because  of  its  fictitious  relation  to  legal 
residency.  Personal  property  of  non-residents  is  theoretically 
not  within  the  jurisdiction  of  a  State  for  the  purposes  of  taxa- 
tion. The  adjudications  to  the  contrary  giving  an  independent 
situs  irrespective  of  the  domicile  of  the  owner  for  taxing  pur- 
poses only  is  an  exception  to  a  general  rulte  of  law,  and  con- 
sequently, as  it  ought  to  be,  of  very  limited  application. 

In  cases  of  this  kind,  where  an  obvious  effort  is  made  to  escape 
taxation  in  the  domicile  of  origin  by  a  constructive  reference  to 
a  new  residence  of  choice  alleged  to  be  acquired  in  a  foreign 
country,  the  element  of  factum,  or  new  residence,  should  be 
clearly  established  by  the  proofs.  Such  an  instance  is  a  proper 
one  for  the  application  of  the  Anglo-American  rule  that  "  no 
person  can  be  without  a  domicile."  (Dicey  Conf.  Law,  97.) 
While  this  rule  last  mentioned  is  not  generally  admitted  to  be 
an  accurate  statement  of  public  law  by  the  publicists  of  Europe, 
such  as  Savigny,  as  I  attempted  to  show  in  Matter  of  Grant 
(83  Misc.  Rep.  264),  yet  this  rule,  if  ri;le  it  is,  is,  I  think,  a 
very  good  one  for  application  in  cases  of  this  character  relative 
to  the  proper  incidence  of  taxation.  Having  now  cleared  away, 
to  some  extent,  the  generalities  of  legal  discussion,  we  may  ap- 
proach with  more  accuracy  the  finite  question  now  submitted 
to  me  in  this  matter  for  adjudication:  Was  or  was  not  the 
deceased  Mr.  Martin  a  resident  of  this  State,  for  the  purpose 
of  taxation,  at  the  time  of  his  demise?  This  is  the  only  ques- 
tion now  here,  and  it  is  largely  a  question  of  fact      let  us 


MATTER  OF  MAETIK  293 

examine  this  unnecessarily  voluminous  record  and  ascertain, 
if  possible,  what  are  the  relevant  facta. 

The  decedent,  Mr.  Martin,  was  ibom  in  Albany,  N.  Y.,  in 
1849  and  was  educated  in  Albany.  He  never  married.  It 
appears  that  Mr.  Martin  at  one  period  became  a  member  of  the 
Tenth  Regiment,  National  Guard  of  the  State  of  New  York, 
and  was  promoted  to  the  rank  of  colonel  in  that. organization. 
About  1885  Mr.  Martin  removed  to  New  York  City,  and  there 
he  lived  in  a  house  on  Twenty-first  street,  which  was  furnished 
with  some  articles  taken  from  his  parents'  home  and  brought 
to  New  York  from  Albany  by  Mr.  Martin.  Later  it  seems  that 
Mr.  Martin  resided  with  his  sister  in  the  city  of  New  York, 
and  for  a  time  at  the  Murray  Hill  Hotel,  in  the  same  city. 
Upon  the  opening  of  the  Plaza  Hotel,  New  York  City,  in  Octo- 
ber, 1907,  Mr.  Martin  engaged  rooms.  From  that  time  on  Mr. 
Martin  occupied  a  suite  of  two  rooms  and  bath  in  the  Plaza 
Hotel,  and  upon  his  return  to  town  from  abroad  in  the  autumn 
of  each  year  always  occupied  the  same  rooms.  He  had  no 
definite  lease  of  this  particular  suite,  but  his  arrangement  with 
the  hotel  manager  was  that  he  should  always  have  the  same 
rooms,  and  that  while  he  was  absent  some  of  his  belongings, 
namely,  articles  of  "  bric-a-brac  "  and  four  or  five  small  paint- 
ings, should  be  removed  from  these  rooms  to  the  hotel  store- 
room. Mr.  Martin  did  not  pay  for  the  suite  of  rooms  during 
his  absence.  When  he  registered  at  the  Plaza  Hotel  he  gave 
New  York  as  his  residence. 

Mr.  Martin's  places  of  residence,  sojourn  and  itinerary  prior 
to  1904  are  not  so  clearly  set  forth  in  the  record  as  they  are 
for  the  period  subsequent  to  1904.  Mr.  Martin's  movements 
during  the  later  period  are  given  in  much  greater  detail  by  his 
man-servant,  one  Frederick  C.  Smith,  who  entered  Mr.  Martin's 
employment  in  the  autumn  of  1904.  Later  we  find  Mr.  Martin 
at  the  Berkeley  Hotel,  in  London,  after  coming  from  Paris, 
and  after  staying  in  London  for  a  week  he  came  to  New  York, 
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where  he  remained  for  about  four  months,  then  going  to  Palm 
Beach.     About  the  month  of  July,  1905,  Mr.  Martin  went  to 
England  and  stayed  there  six  weeks  and  then  went  to  Scotland, 
where  he  remained  about  two  months.      Then  after  a  stay  in 
London  Mr.  Martin  returned  to  ^ew  York  in  October,  1905. 
In  June,  1906,  Mr.  Martin  went  abroad  and  traveled  about  in 
England   and   Scotland  imtil  October,   1906,  when  he  again 
returned    to   New  York.       After    remaining   in   New   York, 
stopping  at  the  Murray  Hill  Hotel  until  the  end  of  April,  Mr. 
Martin  visited  Italy,  and  after  a  month's  sojourn  in  that  country 
he  went  to  Paris.      During  his  stay  in  Paris,  of  about  two 
months,    he   occupied   rooms    at    the   Palace   Hotel,    Champs 
Elysees.      From  Paris  Mr.  Martin  went  to  England  and  Scot- 
land and  returned  to  New  York  in  October,  1907,  and  occupied 
the  customary  rooms  in  the  Plaza  Hotel.     Except  for  about  six 
weeks  at  Paltn  Beach,  Mr.  Martin  remained  in  New  York  until 
May,  1908,  when  he  again  went  abroad.      This  time  when  in 
Paris  he  occupied  an  apartment  at  48  Avenue  Gabrielle.    After 
two  months  in  Paris  and  a  similar  period  in  England  and  Scot- 
land, Mr.  Martin  again  returned  to  New  York  in  October  or 
November,  1908.      Mr.  Martin  remained  in  New  York  until 
about  May,  1909,  except  for  a  short  run  to  Palm  Beach.      Mr. 
Martin  from  New  York  went  to  Paris,  where  he  "remained  for 
a  time  in  the  apartment  at  48  Avenue  Gabrielle,  and  then  went 
to  Scotland  and  England,  returning  to  New  York  again,  as  in 
the  prior  years,  in  about  the  month  of  October.     In  April,  1910, 
he  sailed  for  Spain,  where  he  remained  about  a  month,  then 
going  to  the  apartment  in  Paris.      After  remaining  in  Paris 
about  a  month,  he  went  to  England  and  Scotland  and   then 
returned  to  New  York  in  October.      Except  for  the  usual  visit 
to  Palm  Beach  Mr.  Martin  remained  in  New  York  until  May, 
1911,  when  he  went  for  a  two  months'  stay  to  the  apartment  at 
Paris,  and  from  there  he  proceeded  to  England  and  Scotland 
and  then  back  again  to  New  York.      This  winter  season  in- 
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eluded  not  only  a  trip  to  Palm  Beach,  but  also  a  few  days'  visit 
to  Lincoln,  Neb.  In  May,  1912,  he  went  to  the  apartment  in 
Paris  for  a  two  months'  stay,  then  to  England  and  Scotland,, 
again  returning  to  New  York  in  the  autumn  of  1912.  Upon 
the  death  of  Mr.  Bradley  Martin,  decedent's  brother,  in  Feb- 
ruary, 1913,  Mr.  Frederick  Townsend  Martin  proceeded  to 
England.  After  staying  there  for  about  a  month  he  went  to 
Paris  to  the  apartment  at  48  Avenue  Gabrielle,  where  he  spent 
about  a  month,  returning  to  New  York  in  April,  1913,  stopping 
en  route  for  a  short  time  in  England.  Again  after  a  three 
weeks'  stay  Mr.  Martin  went  to  England.  In  July,  1913,  he 
went  to  Baden  Baden,  Germany,  for  about  five  or  six  weeks, 
returning  to  England  via  Paris,  where  he  stopped  one  night. 
Mr.  Martin  remained  in  England  and  Scotland  during  the 
winter  of  1913-1914  at  the  Berkeley  Hotel,  London.  On 
March  8,  1914,  he  died  at  the  Berkeley  Hotel,  Picadilly,  Lon- 
don, W.,  still  unmarried. 

Thus  it  appears  that  from  1904  on  and  up  to  the  time  of  his 
brother's  death  in  February,  1913,  Mr.  Frederick  Townsend 
Martin  always  returned  to  the  Plaza  Hotel,  New  York  City. 
He  habitually  wintered  in  New  York,  making  a  short  trip  dur^ 
ing  the  season  to  Palm  Beach,  so  as  to  be  there  during  the  gaiety. 
Hs  usually  went  abroad  in  the  early  summer  to  England  and 
the  C<intinent  and  returned  to  New  York  to  the  Plaza  Hotel  in 
the  autumn  of  each  year. 

While  Mr.  Martin  was  in  England  he  ordinarily  stopped  at 
the  Berkeley  Hotel  in  Piccadilly.  In  December,  1913,  upon 
the  death  of  his  intimate  friend,  Mr.  Henry  M.  Sands,  Mr. 
Martin  was  bequeathed  all  Mr.  Sands'  jewelry  and  his  furniture, 
books,  paintings  and  household  effects  which  were  in  the  apart- 
ment at  No.  48  Avenue  Gabrielle,  and  he  was  also  bequeathed 
the  sum  of  $25,000.  Mr.  Martin  voluntarily  regarded  the 
pecuniary  bequest  as  one  intended  to  provide  a  place  where  the 
articles  left  by  Mr.  Sands  could  be  kept,  but  this  was  a  senti- 


296     SUBROGATES'  COURT  REPORTS. 

mental  reason  only.  It  appears  that  in  December,  1913,  Mr. 
Martin  made  the  first  payment  of  £3,000  on  the  purchase  of  a 
dwelling  house,  known  as  No.  6  Great  Cumberland  place,  Lon- 
don, agreeing  to  pay  the  balance  on  March  25,  1914. 

A  considerable  portion  of  the  last  few  months  of  decedent's 
life  was  devoted  to  acquiring  furniture,  paintings  and  other 
articles  suitable  for  fitting  up  the  house  at  No.  6  Great  Cum- 
berland place,  London,  as  a  residence.  In  the  course  of  the 
purchasing  of  such  articles  Mr.  Martin  made  various  declara- 
tions as  to  the  intended  use  to  which  this  house  was  to  be  put 
It  is  upon  the  conduct  of  the  decedent  in  these  last  few  months 
that  the  executor  predicates  a  London  domicile  or  last  residence. 

In  examining  the  contention  of  the  estate  in  this  proceeding 
and  in  determining  whether  or  not  the  residence  of  Mr.  Martin 
was  within  this  jurisdiction  at  the  time  of  his  death,  certain 
well  established  principles  must  be  applied.  It  is  well  settled 
that  "  domicile  "  includes  something  more  than  residence.  As 
the  decedent  was  born  in  this  State,  educated  in  this  State,  and 
until  1890  did  not  maintain  any  semblance  of  a  residence  with- 
out the  State,  his  domicile  up  to  1890  was  undoubtedly  within 
this  State.  As  the  executor  urges  a  domicile  outside  of  this 
jurisdiction,  that  domicile  must  be  deemed  to  be  one  of  choice. 
It  superseded  the  domicile  of  origin.  The  burden,  as  stated 
before,  is  upon  the  executor  to  establish  such  change.  ^Matter 
of  Newcomb,  192  N.  Y.  238.)  The  burden  is  not  upon  the 
state  comptroller  to  establish  a  New  York  residence,  as  seems 
to.  be  the  contention  of  the  learned  counsel  for  the«estate.  That 
contention  is  based  upon  the  assumption  that  a  residence  in 
Paris  was  established.  The  learned  counsel  for  the  state  comp- 
troller does  not  contend  that  the  New  York  domicile  originated 
only  when  the  Paris  residence  ceased  in  1915,  but  correctly 
urges  that  his  domicile  of  origin  was  within  this  jurisdictian 
and  that  it  continued  the  legal  domicile.  The  testator's  domi- 
cile is  deemed  to  continue  here,  in  the  absence  of  affirmative 
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proof  establishing  a  domicile  elsewhere.  The  only  facts  and 
-circumstances  which  are  relied  upon  to  point  to  a  domicile  in 
Paris  are  Mr.  Martin's  temporary  occupancy  ^of  the  apartment 
48  Avenue  Gabrielle,  and  various  declarations  of  Mr.  Martin. 
This  apartment  seems  to  have  been  leased  or  rented  in  the  name 
of  Mr.  Sands  and  not  in  the  name  of  Mr.  Martin.  Doubtless 
they  both  occupied  the  apartment  and  both  contributed  to  its 
upkeep  and  furnishing.  Mr.  Martin,  however,  lived  in  the 
apartment  only  about  two  months  of  each  year,  always  return- 
ing to  JSTew  York  after  an  annual  visit  to  Paris.  I  do  not, 
however,  consider  it  necessary  to  determine  whether  or  not  Mr. 
Martin's  legal  residence  ever  was  or  was  not  in  Paris.  The 
only  point  here  is  whether  his  subsequent  and  last  legal  resi- 
dence was  England  or  the  State  of  New  York.  The  moment  we 
postulate  that  any  one  is  now  free  by  the  public  law  to  change 
his  domicile  or  residence  of  origin,  the  question  is  not  whether 
he  once  did  so  at  some  remote  period,  but  whether  at  his  death 
he  bad  a  domicile  or  residence  of  choice  anj'ivhere  differing  from 
his  domicile  of  origin  or  the  domicile  of  some  prior  choice,  when 
that  is  once  established  as  a  fact.  In  this  matter  before  me  the 
question  then  is,  Where  in  law  and  in  fact  was  Mr.  Martin's 
last  domicile,  or  rather  his  last  legal  residence? 

A  good  deal  of  evidence  has  been  directed  to  Mr^^  Martin's 
declaration  contained  in  his  published  writings.  It  seems  to 
me  that  this  is  a  very  light  character  of  evidence.  Whatever 
Mr.  Martin  may  have  been,  it  is  evident  that  he  was  not  techni- 
cally or  professionally  "  a  jman  of  letters."  He  ought  not,  I 
think,  to  be  held  to  account  for  volatile  utterances  contained  in 
his  slight  literary  performances.  Declarations  to  be  evidence 
must  be  made  under  more  solemn  circumstances  than  is  evident 
in  books  such  as  Mr.  Martin's.  Declarations  to  be  evidence 
ought  to  be  spontaneous  utteranres  connected  vrith  some  com- 
petent res  gestae.  They  should  not  be  declamations  or  apos- 
trophes contained  in  books  published  by  an  amiable  and  un- 
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trained  literary  amateur.  As  to  the  evidential  value  of  state- 
ments in  the  publication  denominated  ^'  Who's  Who,"  all  I  will 
say  is  that  they  have  not  been  clearly  brought  home  to  the  late 
Mr.  Martin.  But  if  they  have  been  so  brought  home,  they  do 
not  estop  him  from  a  subsequent  domicile  of  choice  in  England* 
Such  statements  were  jnade  anterior  to  the  allied  London  resi- 
dence which,  by  the  executors,  is  now  asserted  to  have  been  the 
last  residence  of  Mr.  Martin. 

In  my  judgment  too  much  attention  has  been  paid  to  the 
nature  of  Mr.  Martin's  Paris  residence,  as  that  fact  is  really 
immaterial,  at  this  time,  to  a  correct  solution.  During  the 
time  that  the  Paris  apartment  was  maintained,  as  Mr.  Martin 
had  his  rooms  at  the  Plaza  Hotel  and  his  conduct  in  "no  way 
evidences  a  conclusive  intention  to  make  Paris  his  home,  the 
evidence  points  emphatically  to  a  continuation  of  the  Xew  York 
domicile  of  origin.  When  a  notice  was  received,  for  example^ 
from  the  commissioner  of  taxes  in  this  city,  Mr.  Martin  ap- 
peared on  the  8th  day  of  November,  1912,  and  procured  an 
exemption  on  the  ground  that  he  had  no  taxable  assets.  The 
notice  referred  to  Mr.  Martin  as  of  505  Fifth  avenue,  and  his 
deposition  before  the  commissioner  gives  his  residence  at  the 
Plaza  Hotel.  In  the  same  year  Mr.  Martin  was  served  with  a 
notice  to  attend  before  the  coipmissioner  of  jurors  for  the  pur- 
pose of  qualifying  as  a  juror.  Mr.  Martin  attended  accord- 
ingly and  claimed  exemption  on  the  ground  that  he  had  been  a 
member  of  the  National  Guard.  He  did  not  urge  nonresidence 
though  the  notice  addressed  to  him  stated  his  residence  at  the 
Plaza,  and  his  business  address  at  505  Fifth  avenue,  in  the 
city  of  New  York. 

The  will  of  the  testator  describes  him  as  of  the  city  and 
State  of  New  York,  and  much  importance  is  attached  to  this 
recital.  The  will  was  executed  April  29,  1913,  or  during  the 
time  Mr.  Martin  had  returned  to  New  York  for  a  short  sojourn, 
he  having  gone  abroad  in  February.      Although  in  New  York 
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far  a  brief  visit,  Mr.  Martin  executed  his  will  and  recited  that 
he  was  of  the  city  and  State  of  Xew  York.  This  is  certainly 
significant  of  a  domicile  in  the  year  1913.  But  such  a  recital 
is  not  operative  as  an  estoppel.  It  did  not  prevent  Mr.  Martin 
from  subsequently  changing  his  domicile  or  residence  either 
from  France  to  England  or  from  New  York  to  England.  I 
think  I  stated  this  principle  accurately  in  Matter  of  Riley  (86 
Misc.  Rep.  628).  Had  Mr.  Martin  died  the  day  after  he  made 
his  will  the  recital  might  have  been  conclusive  as  to  his  last 
domicile  or  last  residence;  but  he  died  some  while  after  the 
execution  of  the  will  and  at  a  time  when  he  had  lately  acquired 
a  dwelling  house  in  London.  Be  the  fact  as.  to  the  Paris  domi- 
cile one  way  or  the  other,  it  does  not  materially  affect  my  con- 
clusion as  to  his  last  residence  in  London. 

The  real  inquiry  concerns  the  assertion  that  Mr  Martin 
acquired  a  domicile  in  London  during  the  last  few  months  of 
his  life.  As  has  been  before  pointed  out,  the  executor  first 
urged  that  Paris  was  Mr.  Martin's  last  residence.  It  was  only 
after  these  proceedings  had  been  begun  that  London  was  as- 
serted to  be  his  last  legal  residence.  It  is  immaterial,  for  the 
purposes  of  this  proceeding,  that  Mr.  Martin  sometimes  resided 
in  a  particular  country  other  than  New  York.  The  legal  ques- 
tion is  whether  his  domicile  of  origin  in  this  State  was  ever 
relinquished  in  favor  of  a  domicile  or  residence  in  England. 
In  a  determination  of  the  latter  question  it  is  important,  as  a 
subordinate  consideration,  to  notice  that  the  executor  bases  the 
claim  of  exemption  from  taxation  upon  the  acquisition  of  a 
domicile  or  residence  in  London,  succeeding  an  earlier  domicile 
in  Paris.  The  executor  did  not  at  first  urge  that  the  domicile 
in  London,  the  one  now  relied  upon  in  this  proceeding,  directly 
succeeded  the  relinquishment  of  the  domicile  of  origin.  That 
is,  the  executor  now  asserts  that  the  London  domicile  or  resi- 
dence was  the  second  domicile  or  residence  of  choice.  If  such 
a  contention  is  correct,  the  burden  of  establishing  a  New  York 
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residence  might  be  upon  the  state  comptroller,  and  the  burden 
of  establishing  the  foreign  residence  might  not  be  upon  the 
executor.  But  wherever  the  onus  may  be,  the  assertion  of  a 
London  domicile  after  a  Paris  domicile  acknowledges  that  the 
former  started  only  in  1914,  when  the  latter  ended,  and  that  the 
residence  of  Mr.  Martin  in  London  prior  to  1914  was  insuffi- 
cient to  predicate  a  domicile.  In  brief,  the  argument  of  the 
executor  concedes  that  animus  was  lacking  in  Mr.  Martin's 
London  residency  prior  to  1914  and  that  it  arose  only  after 
1914. 

In  or  after  1914  it  appears  that  Mr.  Martin  purchased  a 
residence  in  London  and  devoted  a  considerable  portion  of  his 
time  in  furnishing  it.  He  went  about  among  the  London  shops 
acquiring  furniture  and  ornaments  for  this  new  house,  and  he 
purcbasied  some  of  the  contents  of  the  house  from  one  Mrs. 
Goudy,  the  former  owner  of  the  premises.  While  making  these 
purchases  it  seems  that  various  declarations  were  made  by  Mr. 
Martin  in  the  different  shops  which  he  visited.  Such  declura- 
tions  are  contained  in  the  depositions  of  three  of  the  witnesses. 
The  substance  of  these  declarations  is  that  Mr.  Martin  intended 
to  make  his  permanent  residence  at  No.  6  Great  Cumberland 
place,  London.  Up  to  this  time  this  bachelor  had  for  years 
really  been  without  any  regular  home.  He  was  a  mere  **  bird 
of  passage,"  stopping  mainly  at  hotels.  He  had  no  regular 
residence;  he  was  here  to-day  and  off  to-morrow.  But  when 
he  acquired  a  dwelling  house  in  London  he  did  an  act  which  in 
law  is  highly  significant  of  intention,  and  when  he  definitely 
declared  his  intention  of  thereafter  residing  in  London  such 
declarations  seem  conclusive  on  an  issue  of  this  character.  I 
take  it,  in  any  event,  that  these  declarations  in  London,  as  the 
last  made  by  Mr.  Martin  himself,  are  entitled  to  very  great 
weight.  I  think  the  deed  of  trust  executed  by  Mr.  Martin 
February  18,  1914,  appointing  a  trustee  of  Lord  Craven's  estate, 
in  which  Mr.  Martin  describes  himself  as  of  No.  6  Great  Cum- 
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berland  place,  is  also  of  great  weighty  as  is  the  assignment  of 
the  leasehold  to  Mr.  Martin,  dated  March  5,  1914,  in  which  he 
gi^es  his  address  as  Berkeley  Hotel,  London. 

Before  concluding  I  wiU  for  a  moment  consider  the  alleged 
errors  in  the  reception  of  evidence  by  the  appraiser.  The 
executor  urges  various  errors.  Petitioner's  exhibit  "  D,"  which 
is  the  letter  head  of  the  American  Embassy  Association,  con- 
tains merely  cumulative  testimony  and  should  be  disregarded. 
The  identity  of  the  person  referred  to  in  exhibit  "  C  "  was 
sufficiently  established  to  allow  its  introduction  in  evidence ;  not 
only  was  there  a  presumption  of  identity  from  similarity  of 
names  (Douler  v.  Prudential  Ins.  Co.,  143  App.  Div.  537),  but 
there  was  also  a  positive  identification.  The  appraiser  excluded 
the  record  of  the  commissioner  of  jurors,  and  all  that  was  before 
him  was  the  jury  notice,  which  was  shown,  to  have  been  received 
by  Mr.  Martin. 

The  letter  which  was  offered  in  evidence  as  exhibits  "  E," 
"  F,''  and  "  G,"  bearing  date  March  4,  1914,  was  properly 
received.  The  carbon  copy  of  the  letter  was  not  introduced  as 
secondary  evidence  or  in  any  way  in  lieu  of  the  original.  The 
state  comptroller  did  not  offer  the  paper  in  evidence  as  a  written 
declaration  of  the  testator,  but  as  Mr.  Parsons'  memorandum  of 
the  verbal  declarations  made  to  him  on  March  4,  1914,  when 
the  letter  was  dictated.  The  question  is  not  whether  the  orig- 
inal letter  was  admissible,  but  whether  the  oral  declarations  of 
Mr.  Martin  made  to  his  secretary  should  be  received.  The 
abjection  originally  interposed  upon  broader  grounds  by  the 
learned  counsel  for  the  executor  was  later  confined  to  ^n  ob- 
jection that  the  carbon  copy  or  transcript  of  the  stenographer's 
minutes  could  not  be  received  in  lieu  of  the  original  stenog- 
rapher's record.  Under. the  decisions  a  written  memorandum 
made  at  or  about  the  time  of  the  testator^s  death  could  be  used 
by  Mr.  Parsons  to  refresh  his  recollection,  or,  if  upon  reference 
thereto  by  him  his  recollection  was  not  refredied,  the  memoran- 
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dum  itself  under  certain  circumstances  could  be  offered  in  evi- 
dence.      (McCarthy  v.  Meaney,   183  N.  Y.   190.)      An  im- 
portant consideration,  therefore,  is  whether  the  carbon  copy  or 
transcript  could  be  used  in  lieu  of  the  original  stenographer's 
minutes.      The  original  memorandum  made  at  the  time  is  not 
always  requisite.      (Clark  v.  Nat.  Shoe  &  Leather  Bank,  164 
N.  Y.  498 ;  Hodnett  v.  Gault,  64  App.  Div.  163 ;  Wigm.  Ev., 
§§  736,  749.)      It  seems  within  the  authority  of  the  cases  cited 
that,  had  the  original  notes  been  taken  in  long  hand  and  then 
been  copied,  the  copy  could  be  used  as  a  memorandum  in  lieu 
of  the  original  memorandum,  provided  the  witness  made  the 
same  at  or  about  the  time  of  the  declarations,  and  provided  also 
that  the  witness  identified  the  accuracy  of  the  copy.      There 
should  be  no  difference  in  principle  whether  the  original  memo- 
randum was  made  in  shorthand  or  is  a  longhand  transcript 
thereof.      The  precise  point  seems  never  to  have  been  adjudi- 
cated in  this  jurisdiction^  and  there  is  a  conflict  of  authority 
among  the  courts  of  other  States.      (Wigm.,  supm.)      In  Bass 
V.  State  (136  Ind,  167),  the  witness  was  allowed  to  testify  from 
a  typewritten  copy  transcribed  from  shorthand  notes.      This 
case  has  been  approved  in  Higgins  v.  State  (157  Ind.  57),  but 
a  later  decision  in  Indiana  (Southern  R.  Co.  v.  State,  166  Ind. 
613),  seems  to  cast  some  doubt  upon  it.     In  State  v.  Dougherty 
(86  N.  J.  L.  525,  546,  a  witness  testifying  to  inconsistent  dec- 
larations was  permitted  to  testify  from  a  typewritten   tran- 
scription of  his  original  stenographic  minutes.     In  that  case  the 
witness  was  allowed  to  use  the  memorandum  for  the  purpose  of 
refreshing  his  recollection.      While  any  memorandum  in  this 
State  may  be  used  for  the  purpose  of  refreshing  the  recollection 
of  a  witness,  though  it  might  not  be  sufficient  where  it  serves  as 
.  independent  testimony  auxiliary  to  the  testimony  of  a  witness 
who  has  forgotten  its  contents,  sanction  of  its  use  as  a  memo- 
randum to  refresh  recollection  rec<^izes  the  use  of  a  transcript 
in  lieu  of  the  original  stenographic  notes,  and  takes  notice  that 
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a  transcript  made  by  an  expert  is  equivalent  to  the  original 
stenographic  notes. 

In  the  case  at  bar,  moreover,  the  memorandum  can  be  dis- 
regarded. The  witness  Pai'sons  stated  that  he  could  give  the 
substance  of  the  dictation  without  reference  to  the  letter,  though 
he  did  not  remember  the  exact  wordsi  But  any  error  in  the 
reception  of  the  memorandum  is  harmless  in  this  case.  Pro- 
ceedings before  appraisers  are  in  the  nature  of  inquisitions,  and 
the  common-law  rules  of  evidence  regulating  trial  by  jury  ought 
not  to  be  strenuously  insisted  on  to  the  prejudice  of  the  State. 
Substantial  justice  is  all  that  can  be  required. 

My  final  conclusion  is  that  the  evidence  makes  out  that  for 
taxing  purposes  Mr.  Martin's  last  residence  was  in,  London, 
Eng.,  and  nowhere  else.  I  have  given  perhaps  more  considera- 
tion to  this  matter  than  its  real  importance  required,  but  it 
concerns  an  issue-now  frequently  arising  in  this  jurisdiction. 

Decreed  accordingly. 


Matter  of  Proving  the  Last  Will  and  Testament  of  Amos  E. 
Eno,  Deceased,  as  a  Will  of  Real  and  Personal  Property.* 

{Surrogates  Court,  New  York  County,  February,  lO-lC.) 

SUBBOQATES — POWEB   UNDEB    SUBBOOATES'    ACT    OF    1914 — RULES   OF   SUBBO- 
GATES'  COUBT — CODK  CiV.   PbO.,  §  2638. 

Where,  pursuant  to  Rule  VII  of  the  Surrogates'  Court  of  the  county 
of  New  York,  one  of  the  surrogates  has  granted  the  usual  interlocutory 
order  for  trial  by  jury  of  stated  issues  in  a  contested  probate  proceeding, 
a  motion  thereafter  made  before  the  other  surrogate  for  an  order  trans- 
ferring the  issues  to  a  Trial  Term  of  the  Supreme  Cout  pursuant  to 
section  2538  of  the  Code  of  Civil  Procedure  will  be  denied  solely  on  the 
ground  that  under  the  Surrogates'  Act  of  1914  the  court  was  without 
power  to  make  the  order  sought. 


*  See  92  Misc.  Rep.  658.~[Repb. 
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Motion  for  an  order  transferring  the  issues  in  a  contested 
probate  proceeding  to  a  Trial  Term  of  the  Supreme  Court  pur^ 
suant  to  section  2538,  Code  of  Civil  Procedure. 

Nash  &  Jones,  for  the  trustees  of  Columbia  University  in  the 
city  of  New  York, 

Henry  De  Forest  Baldwin,  for  proponents. 

Cadwalader,  Wickersham  &  Taft,  for  New  York  Association 
for  Improving  the  Condition  of  the  Poor. 

De  Forest  Bros.,  for  Metropolitan  Museum  of  Art.* 

Evarts,  Ohoate  &  Sherman,  for  American  Museum  of 
Natural  History. 

Stewart  &  Shearer,  for  New  York  Public  Library,  Astor^ 
Lenox  and  Tilden  Foundations. 

Gould  &  Wilkie,  for  Greneral'  Society  of  Mechanics  and 
Tradesmen. 

Leslie  J.  Tompkins,  for  New  York  University. 

Charles  H.  Beckett,  for  Gifford  Pinchot  and  others. 

Simpson,  Thacher  &  Bartlett,  for  William  P.  Eno. 

Arthur  C.  Train,  for  Henry  Lane  Eno. 

Sullivan  &  Cromwell  (Leslie  J.  Tompkins,  Clarke  M.  Rose- 
crantz,  E-eeve  Schley,  Edward  0.  Mulligan,  Charles  Albert 
Perkins,  and  Emery  H.  Sykes,  of  counsel),  for  Antoinette  E» 
Wood  and  others. 
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Daniel  J.  Mooney,  special  guardian  for  Gifford  Pinchot,  2d, 
and  others  opposed. 

F0WI.EB,  S. —  This  is  a  motion  addressed  to  the  surrogate, 
sitting  at  this  February  Trial  Term  of  the  Surrogates'  Court, 
for  an  order  transferring  the  issues  in  a  contested  probate  pro- 
ceeding to  a  Trial  Term  of  the  Supreme  Court  of  the  State, 
pursuant  to  section  2538,  Code  of  Civil  Procedure.  It  appears 
that  the  usual  interlocutory  order  for  trial  by  jury  of  stated 
issues  of  fact  in  this  proceeding  pursuant  to  rule  VII  of  this 
court  has  already  been  made  by  my  honorable  colleague  sitting 
at  chambers  on  the  17th  day  of  December,  1915.  I  observe 
that  this  order  was,  however,  made  after  I  had  first  announced, 
on  the  prior  motion  in  this  matter  for  temporary  administration 
(as  appears  by  the  published  reports  of  the  proceedings  then 
before  me),  that  I  would  send  the  issues  of  fact  for  trial  by  jury 
demanded  by  contestants  to  the  Supreme  Court,  if  the  cause  was 
ripe  for  that  disposition.  I  was  then  informed  by  counsel  (Mr. 
Leslie  J.  Tompkins)  that  the  cause  was  not  ripe  for  that  solu- 
tion and  no  such  order  was  made  by  me. 

The  proceeding  for  probate  herein  first  appeared  for  trial  on 
the  contested  probate  calendar  at  a  Trial  Term  of  this  court  for 
January,  1916,  held  by  Mr.  Surrogate  Coiialan,  but  counsel 
not  being  ready  in  January  the  cause  was  adjourned  (as  it  now 
appears  under  a  misapprehension,  to  which  I  shall  hereafter 
advert)  to  the  March  Trial  Term,  1916,  to  be  held  by  Mr.  Surro- 
gate Cohalan;  thus  passing  over  the  entire  February  Trial 
Term.  Had  it  not  been  for  such  misapprehension,  the  cause 
would  have  regularly  appeared  on  the  list  of  contested  probates 
at  this  February  Trial  Term,  1916.  In  that  event  this  motion 
now  here  could  have  been  m^ade  at  any  time  before  the  jury  was 
sworn,  and  there  would  have  been  no  embarrassment  about  the 
disposition  of  this  motion,  as  under  section  2538,  Code  of  Civil 
Procedure,  the  issues  of  fact  for  a  jury  could  either  be  tried  by 
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myself  and  a  jury  (one  being  duly  impaneled  for  February 
Term,  1916),  or  if  deemed  in  the  better  interest  of  the  parties 
it  could  then  have  been  regularly  transferred,  under  the  powers 
conferred  by  said  section  2538,  Code  of  Civil  Procedure,  to  the 
Supreme  Court.  This  I  underetood  to  be  conceded  by  all  the 
counsel  now  before  me.  But  any  such  disposition  at  this  time  is 
frustrated,  wholly  by  reason  of  the  misapprehension  before  men- 
tioned, unless  this  present  motion  is  now  regularly  sub  judice 
as  claimed  by  the  motioners. 

The  present  motion  made  at  this  Trial  Term  of  this  court  for 
February,  1916,  assumes  importance  not  only  because  of  tbe 
magnitude  of  the  charitable  bequearts  contained  in  the  will  of 
the  late  Mr.  Eno,  now  offered  for  probate,  but  to  some  extent, 
because  of  the  uncertainty  of  the  true  meaning  of  the  somewhat 
vague  Practice  Act  since  September,  1914,  regulating  the  prac- 
tice and  procedure  in  this  court  in  contested  proceedings  for 
probate. 

The  conversion  by  the  Surrogates'  Act  of  1914  of  a  probate 
court  into  a  court  where  trials  by  jury  may  be  had  in  probate 
propeedings,  under  certain  circumstances,  is  in  itself  such  a 
revolution  in  the  former  practice  in  probate  matters,  as  ad- 
ministered in  New  York  for  upwards  of  two  centuries  and  in 
the  common-law  system  for  upwards  of  seven  hundred  and  fifty 
years,  that  it  is  not  surprising  that  very  important  questions  of 
law  are  presented  by  this  motion.  I  may  call  attention  in 
passing  to  the  fact  that,  in  remodeling  the  old  probate  courts 
of  the  country  whence  we  derived  our  common  law,  no  such 
bold  and  subversive  procedure  was  attempted  by  the  skillful  law- 
reformers  of  that  country.  Our  Surrogates'  Act  of  1914  is 
without  precedent  in  the  legislation  of  any  country. 

A  probate  proceeding  is  a  proceeding  in  rem;  there  ij^  no 
plaintiff  and  no  defendant;  the  whole  issue  before  the  probate 
court  is  one  directed  to  the  factum  of  will,  and  the  entire  pro- 
ceeding is  on  the  testamentary  script  or  paper  which  is  always 
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the  res  incerta  of  any  inquisition  or  trial  in  the  Surrogates' 
Court  in  a  probate  proceeding.  By  the  express  terms  of  sec- 
tion 2614  of  the  present  Code  of  Civil  Procedure  the  surrogate 
remains  even  under  the  new  procedure  the  exclusive  judge  of 
probate.  He  alone  can  make  a  decree  of  probate.  That  manda- 
tary section,  to  which  I  refer,  directs  that :  "  Before  admitting 
a  will  to  probate,  the  surrogate  must  inquire  particularly  into 
all  the  facts  and  circumstances,  and  must  be  satisfied  of  the 
genuineness  of  the  will,  and  the  validity  of  its  execution."  The 
section  now  regulating  the  trial  by  jury  in  contested  probate  pro- 
ceedings (Code  Civ.  Pro.,  §  2538)  provides  that  in  probate 
proceedings  the  l^urrogate  must  make  an  order  directing  the  trial 
by  jury  of  any  controverted  question  of  fact  if  any  party  appear- 
ing seasonably  demands  such  trial.  This  last  mentioned  sec- 
tion mus-t  be  so  construed  as  to  harmonize  with  section  2614, 
Code  of  Civil  Procedure.  The  juiy  are  not  by  the  new  act  made 
judges  of  probate,  but  triers  of  certain  controverted  facts  to  be 
submitted  to  them  by  the  trial  surrogate  in  probate  proceedings. 
Unless  the  judge  of  probate  is  satisfied  with  the  answers  of  the 
jury  to  the  special  questions  thus  submitted  to  them,  it  is  obvious 
.  that  the  surrogate  cannot  admit  the  will  to  probate  if  he  con- 
scientiously discharges  the  mandate  committed  to  him  alone  by 
section  2614,  Code  of  Civil  Procedure.  It  would  be  wrong  for 
the  surrogate  to  ignore  his  official  and  personal  obligations,  be- 
cause of  the  findings  of  a  jury,  if  they  were  not  satisfactory  to 
the  surrogate.  There  is  no  provision  of  law  which  makes  the 
answers  or  findings  of  the  jury  to  the  questions  submitted  to 
them  by  the  surrogate  conclusive  per  se  on  the  conscience  of  the 
surrogate,  unless  the  trial  of  such  issues  is  had  in  the  Supreme 
Court.      (Code  Civ.  Pro.,  §  25,38.) 

In  view  of  the  sections  of  the  Code  (2614,  2538)  just  men- 
tioned it  is  obvious,  I  think,  that  the  old  practice  on  a  devisavit 
vel  non  once  issued  out  of  chancery  affords  an  outline  for  the 
logical  practice  to  be  pursued  when  the  trial  is  had  with  the  aid 
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of  a  jury  in  the  Surrogates'  Courts  under  the  new  act.  If  the 
chancellor  was  not  satisfied  with  the  verdict  on  the  issues  sub- 
mitted to  the  jury,  he  directed  a  new  trial  or  trials,  sometimes 
as  many  as  three.  So  uncertain  is  our  practice  in  jury  cases  in 
this  court  at  the  present  time  that  in  several  recent  instances  in 
this  court  the  jury  have  found  a  general  verdict  for  "  plaintiff  " 
or  "  defendant,"  as  the  case  may  be,  although  there  is  no  plaintiff 
and  no  defendant  in  this  court  in  a  probate  proceeding  which, 
as  I  stated,  is  a  proceeding  on  the  paper  propound^ed,  or  one 
in  rem,  I  am  only  illustrating  by  this  example  the  serious  diffi- 
culties the  surrogates  labor  under  in  the  attempt  to  fit  a  trial, 
by  jury  into  the  old  proceedings  for  probate  in  this  court.  There 
are  countless  other  diSiculties  arising  under  the  new  Practice 
Act  which  I  could  name  if  I  deemed  it  essential  at  this  time. 
But  I  shall  confine  myself  to  one  other  only.  The  new  Practice 
Act  of  1914  (now  chapter  18,  Code  of  Civil  Procedure)  makes 
a  provisional  cross-reference  to  the  whole  of  the  Code  of  Pro- 
cedure for  the  proper  practice  in  jury  trials  in  this  court.  (Code 
Civ.  Pro.,  §  2770.)  This  cross-reference  gives  rise  to  new 
difficulties  rather  than  elucidates  them.  A  similar  cross-refer- 
ence was  contained  in  England  in  the  new  County  Court  Rules 
(themselves  very  voluminous)  by  an  omnibus  reference  to  all 
the  still  more  voluminous  and  discordant  rules  of  the  other 
courts.  This  single  error  has  given  rise  in  that  country  to  such 
condemnation  that  it  imperils  the  entire  modern  reform  regulat- 
ing practice  by  rules  of  court.  It  is  now  urged  in  that  country 
that  the  judges  have  not  sufficient  time  or  experience  to  regulate 
practice  by  rules  of  court,  and  that  the  rules  themselves  are  too 
bulky,  inconsistent  and  prolix  to  be  advantageous  to  the  public. 
Of  the  truth  of  this  accusation  I  have  no  experience.  I  men- 
tion it  only  to  illustrate  the  vice  of  a  cross-reference  in  a  statute 
to  rules  to  be  adopted  provisionally. 

The  inherent  diffieulties  arising  under  the  present  Surro- 
gates' Practice  Act,  providing  for  jury  trials  in  contested  pro- 
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bate  proceediiig&,  are  illustrated  further  by  those  arising  even 
under  fornier  section  2653-a  (Code  of  Civil  Procedure  of  the 
Code  of  1913),  which  was  a  muoh  more  comprehensive  and 
artificial  act  than  the  present,  regulating,  as  section  2653-a  did, 
the  parties,  the  burden  of  proof  and  the  various  other  matters 
of  procedure  in  the  now  form  of  action  allowed  under  section 
2653-a.  I  may  remark  at  this  point  that  the  new  form  of  action 
at  law,  sillowed  by  section  2653-a,  has  the  unique  distinction  of 
being  the  only  new  form  of  action  at  law  invented  in  the  last 
few  centuries ;  all  other  forms  of  action  known  to  our  common 
law  or  to  the  common  law  of  England  are  sequential  develop- 
ments  of  the  original  common  law  writs.  The  desire  to  get 
rid  of  the  perplexities  occasioned  by  the  new  type  of  actions 
brought  under  section  2653-a  was  the  main  justification  of  the 
present  reforms  embodied  in  the  Surrogates'  Act  of  1914.  Thus 
it  is  that  one  mischief  always  breeds  another.  Reforms  which 
are  inartificial  are  always  full  of  danger  to  litigants. 

As  to  the  merits  of  this  motion  so  ably  presented  with  care 
and  precision  by  the  distinguished  counsel  for  the  proponent 
and  the  residuary  legatees,  I  entertain  not  a  single  doubt,  and 
had  it  not  been  for  the  misadventure  alluded  to  and  the  cause 
been  now  regularly  on  for  trial  before  me  at  this  February 
term  (as  it  should  have  been,  in  the  ordinary  course),  I  should 
have  deemed  it  my  imperative  duty,  in  view  of  the  discretion 
lodged  in  the  trial  surrogate  and  the  inconclusiveness  of  a  ver- 
dict by  the  jury  in  this  court  and  the  many  uncertainties  of  our 
new  practice,  to  grant  this  motion.  The  transfer  to  the  Supreme 
Court  obviates  many  difficulties  and  much  lessens  the  ooerts  and 
expense  to  the  parties.  But  the  trial  of  this  cause,  for  the 
reason  stated,  is  not  now  on  the  docket  or  list  of  causes  for  trial 
before  me  at  this  February  term.  It  is  now  on  the  trial  list  for 
the  March  term.  It  is,  nevertheless,  urged  by  counsel  for  the 
inotioners  that  under  the  act  now  regulating  this  court  that  this 
is  the  only  place  where  this  motion,  so  brought  on  before  me. 
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can  be  heard,  and  that  notwithstanding  the  formal  order  of 
my  learned  colleague  directing  a  trial  by  jury,  I  am  obligated 
to  decide  the.  motion  now  presented  at  this  Trial  Term  of  the 
courts  The  reasons  adduced  by  counsel  for  the  motioners  for 
this  conclusion  are  certainly  forcible  and  to  my  mind  proper 
and  logical.  Their  views  are  entitled  to  respect.  I  agree  with 
them  that  if  I  were  to  grant  this  motion,  it  would  not  be  iu 
opposition  to  the  order  of  my  learned  Colleague,  but  in  execution 
and  furtherance  thereof. 

When  an  order  for  trial  by  jury  in  a  probate  proceeding  is 
made  in  this  court  it  is  a  just,  proper  and  full  compliance  with 
such  order  to  transfer  the  controverted  issues  of  fact  to  the 
Supreme  Court  for  trial.  It  is  not  a  contravention  of  such 
order.  The  order  settling  the  issues  does  not  deprive  the 
surrogate  at  Trial  Term  of  a  control  of  the  trial,  and  his  further 
order  transferring  the  trial  of  the  issues  to  the  Supreme  Court 
is  not  contrary  to  the  terms  of  the  original  order  for  trial  by 
jury,  but  supplemental  or  auxiliary  thereto  and  in  the  orderly 
course  of  practice  prescribed  by  the  present  code.  There  ought 
to  be  no  genuine  contention  over  such  a  plain  proposition  as 
this,  and  on  the  argument  I  understood  all  the  counsel  resisting 
the  motion  to  assent  to  its  accuracy.  But,  as  I  said  for  the 
reason  stated,  the  proceeding  for  probate  is  not  on  at  this  term. 

It  is  next  argued  by  counsel  for  the  motioners  that  it  is  always 
at  any  time  in  the  discretion  of  either  surrogate  for  this  county, 
when  sitting  in  this  part,  to  make  an  order  transferring  any  con- 
tested probate  proceeding,  in  which  a  jury  is  demanded,  to  the 
Supreme  Court  whether  the  proceeding  is  on  the  trial  list  at  that 
tei-m  or  not.  They  also  urge  that  this  motion  now  here  is  the' 
first  invocation  of  the  exercise  of  a  discretion  lodged  in  either 
surrogate  and  that  such  invocation  can  only  be  made  at  present 
at  this  Trial  Term  of  this  court.  It  may  be  that  this  contention 
is  entirely  accurate.  In  any  event  I  am  so  impressed  by  its 
force  that  I  have  felt  it  my  duty  not  to  remit  this  motion  to  my 
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learned  colleague,  as  I  should  like  to  do,  but  to  take  it  under 
advisement.  If  the  motioners'  contention  is  accurate  my  col- 
league could  not  hear  the  motion  if  I  remitted  to  him. 

Upon  the  merits  of  the  motion  I  have  no  hesitation  in  saying 
that  if  I  were  convinced  that  it  was  consistent  with  the  better 
procedure  in  this  court  I  should  certainly  grant  it  in  common 
justice  to  the  parties  before  me.  It  is  only  about  the  expedi- 
ency of  any  such  course  at  this  time  that  I  entertain  a  little 
doubt. 

As  regards  the  expediency  of  my  making  this  order  let  me 
point  out  that  this  is  not  a  motion  affecting  a  decree  of  a 
Surrogate's  Court.  If  it  were,  I  should  not  entertain  it  for  a 
moment.  Decrees  of  a  Surrogate's  Court  are  decrees  in  rem. 
By  the  public  law  decrees  in  rem  are  confided  in  by  all  the 
world,  whether  parties  or  not.  Decrees  in  rem  never  should  be 
disturbed  unless  for  the  gravest  causes  allpwed  by  law.  In 
respect  of  decrees  in  rem  the  surrogates  of  this  county  have  co- 
equal jurisdiction  and  responsibilities,  and,  although  by  reason 
of  the  fact  that  their  respective  offices  were  erected  by  separate 
acts  of  the  legislature,  there  are  some  unsettled  questions  as  to 
duties  and  powers  in  respect  of  other  matters,  these  questions 
do  not  relate  to  decrees  in  rem  or  to  the  jurisdiction  of  this 
matter.  If  decrees  made  by  one  surrogate  were  to  be  set  aside 
by  the  other,  the  rightful  authority  of  the  court  would  be  im- 
paired. This  is  to  be  avoided.  I  have  never  disturbed  a 
decree  of  this  court  In  so  far  as  is  consistent  with  the  rights 
of  the  parties,  it  is  also  true  that  a  jurisdictional  interlocutory 
order  of  one  surrogate  for  this  county  should  not  'be  disturbed 
by  the  other.  I  recognize  this  principle  to  the  fullest  extent. 
But  if  an  order  is  not  jurisdictional  and  is  in  express  violation 
of  the  rights  of  the  parties,  it  presents  another  question.  In 
respect  of  nonjurisdictional  orders  which  cl<^  the  wheels  of 
justice  the  principle  of  comity  may  have  no  application.  I 
remember  when  in  the  Supreme  Court  the  orders  of  the  late 
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Justice  Donahue  were  constantly  vacated  by  the  late  Justice  Jf. 
Davis  of  that  court,  in  an  important  case  with  which  I  am 
familiar.  But  this  point  is  not  in  any  way  involved  in  this 
matter  now  here.  I  mention  it  by  way  of  illustration  and 
precedent  only. 

This  motion  only  apparently  conflicts  with  the  comity  de- 
sirable in  courts  of  first  instance.  In  point  of  fact  this  motion 
is  not  in  conflict  with  proper  comity.  This  motion  is  claimed 
by  eminent  counsel  to  be  an  invocation  of  a  discretion  lodged  in 
either  surrogate  when  at  Trial  Term.  This  discretion,  it  is 
claimed,  has  not  been  as  yet  exercised  by  either,  and  it  can  be 
exercised  only  at  Trial  Term.  That  is  the  whole  controverted 
point  now  involved  in  this  particular  motion.  On  the  true  con- 
struction of  the  new  Practice  Act  for  this  court  I  am  inclined 
to  the  contentions  presented  by  the  counsel  for  the  motion ;  but 
should  I  grant  the  motion  it  might  seem  tha4i  I  was  infringing 
some  order  of  my  colleague,  and  this,  in  the  interest  of  the  great 
business  of  this  court^  intrusted  to  two  surrogates,  is  to  be 
deprecated.  Weighty  public  reasons  (whidi  I  will  not  detail) 
compel  me  to  avoid  even  the  appearance  of  judicial  discourtesy 
if  I  can  properly  do  so  in  justice  to  the  parties. 

Before  announcing  my  solution  let  me  consider  further  for  a 
moment  another  aspect  of  this  motion.  The  order  of  my  learned 
colleague  for  trial  by  jury  in  this  proceeding  was  made  at  the 
chamibers  of  this  coiirt,  pursuant  to  our  Rule  of  Court  No.  VII. 
The  history  of  this  new  rule  is  as  follows :  Immediately  after 
the  passage  of  the  new  Surrogates'  Law  my  learned  colleague, 
in  common  with  some  other  surrogates,  felt  that  new  rules  of 
court  were  imperative.  With  this  view  I  did  not  concur. 
Consequently  he  felt  constrained  to  publish  his  rules  by  him- 
self. Rule  No.  VII  was  one  of  the  series  which  were  first  com- 
posed, published  and  promulgated  by  my  learned  colleague,  or 
under  his  auspices,  without  my  consent  and  on  his  sole  responsi- 
bility.    The  publication  of  Rules  of  Court  by  one  surrogate  in 
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this  county,  without  the  concurrence  of  the  other,  was  without 
precedent,  and  it  created  such  dismay,  confusion  and  consterna- 
tion among  the  innocent  suitors  in  this  court  —  who  did  not 
know  what  to  do  with  two  sets  of  rules,  the  old  and  the  new  — 
that  with  great  reluctance  I  concluded  to  defer  to  my  colleague's 
better  judgment  and  join  in  their  promulgation  after  a  few 
changes  in  language  had  been  made  in  the  various  rules  already 
so  promulgated.  I  should  have  wished,  had  it  been  possible, 
perhaps  with  hypercaution,  to  take  more  time  for  the  considera- 
tion of  the  new  rules,  in  view  of  the  many  difficult  situations 
created  by  the  Act  of  1914  in  the  practice  of  this  court.  But 
delay  after  his  action  was  inexpedient  —  so  I  signed  the  rules. 
About  Kule  VII  I  am  frank  to  say  that,  although  I  am  now 
fully  responsible  for  its  final  promulgation,  I  have  long  enter- 
tained some  doubt  as  to  its  validity  if  it  is  construed  to  au- 
thorize a  surrogate  sitting  at  Chambers  to  make  the  order  it 
specifies.  I  think  there  is  no  power  in  the  surrogate  sitting  at 
Chambers  to  order  a  trial  by  jury  and  frame  issues  in  a  con- 
tested probate  proceeding  for  trial  by  such  jury.  My  doubt 
concerns  the  rule's  correspondence  with  the  statute.  If  framing 
issues  is  a  part  of  a  trial  or  part  of  a  probate  proceeding,  there 
is  no  power  to  interfere  at  Chambers  with  the  trial,  and  the  rule 
is  pro  tanto  ultra  vires.  The  provisions  of  the  Code  relating 
to  the  powers  and  duties  of  the  surrogates  for  this  county  were 
mandatory,  jurisdictional  and  highly  peculiar.  Section  2506, 
Code  of  Civil  Procedure,  reads  as  follows :  "  The  term  of  that 
court  held  at  the  chambers  shall  dispose  of  all  business  except 
contested  probate  proceedings;  all  contested  probate  proceed- 
ings shall  be  disposed  of  at  the  trial  term."  To  my  mind  an 
order  framing  issues  for  trial  in  a  contested  probate  proceeding 
is  a  part  of  the  trial  of  the  probate  proceeding  unless,  perhaps, 
such  issues  are  first  framed  for  a  trial  in  the  Supreme  Court 
under  section  2506,  Code  of  Civil  Procedure.  In  Chancery, 
in  the  trial  of  a  suit  in  equity,  involving  the  validity  of  a  will. 
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the  chancellor  or  vice-chancellor  (as  the  case  might  be)  presiding 
at  the  trial  in  equity  always  framed  the  issues  on  a  devisavit 
vel  lion  sent  to  the  common-law  court,  and  the  trial  was  then 
proceeded  with  in  the  common-law  court  until  the  verdict. 
After  thef  verdict  came  back  the  trial  in  Chancery  was  resumed. 

But  I  do  not  as  yet  feel  sufficiently  confident  in  the  accuracy 
of  my  own  conclusions  about  some  of  the  questions  arising  under 
the  new  act  to  be  dogmatic.  In  view  of  the  peculiar  relations 
which  courts  of  the  surrogate  now  bear  to  the  Appellate  Division, 
I  am  inclined  to  place  my  decision  on  this  motion  in  such  shape 
that  it  may  be  speedily  presented  to  that  tribunal  for  that 
weighty  determination  which  alone  can  give  ease  to  litigants  in 
this  court  and  determine  the  proper  practice  for  us  to  pu^ue. 
The  powers  of  the  Appellate  Division  in  respect  of  the  courts 
of  the  surrogates  continue  very  like  those  which  were  long  exer- 
cised over  the  older  courts  of  probate.  I  have  remarked  before 
that  the  modem  legislation  could  not  have  been  unmindful  of 
the  old  precedents.  (Matter  of  Martin,  80  Misc.  Eep.  17.) 
In  any  event  as  surrogate  I  have  always  been  inclined  to  defer 
to  the  Appellate  Division  as  the  final  repository  of  the  powers 
and  jurisdiction  in  a  manner  delegated,  as  it  were,  to  the  surro- 
gate pro  hac  vice. 

After  anxious  consideration  and  much  reflection  I  have  con- 
cluded that  it  would  be  in  the  best  interests  of  the  court  and  of 
all  concerned  if  I  should  for  the  present  deny  the  motion,  but 
without  prejudice,  and  with  leave  to  renew  it  at  any  time  or 
place  counsel  choose  after  the  Appellate  Division  have  reached 
a  conclusion  on  the  merits  of  the  appeal  from  my  order.  This 
may  be  very  speedily  accomplished  if  desired.  In  the  mean- 
while the  trial  of  the  contested  proceeding  for  probate  should, 
I  think,  be  stayed.  I  will  accordingly  pro  forma  deny  this 
motion  for  the  present  solely  on  the  ground  of  my  want  of 
power  under  the  new  act  to  make  the  order  sought.  If  I  am 
held  to  have  the  power  I  shall  then  proceed  to  make  the  order. 

Decreed  accordingly. 
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Matter  of  the  Judicial  Settlement  of  the  Account  of  John 
Oscar  Ball,  as  Trustee  under  the  Last  Will  and  Testament 
of  Maby  Caulfield,  Deceased. 

{Surrogated 8   Court,   Kings   County,   February,    1916.) 

Trustees — Account  op  testamentary — When  motion  to  punish  decretal 
debtob  fob  contempt  granted. 

Where  a  decree  entered  on  the  judicial  settlement  of  the  account  of  a 
teetamentary  trustee  directs  payments  to  separate  persons  not  united  in 
interest,  a  motion  by  one  of  them  to  punish  the  decretal  debtor  as  for  a 
contempt  for  disobedience  of  the  directions  for  payments  contained  in 
the  decree  may  be  granted,  but  only  to  the  extent  of  a  fine  in  a  sum 
representing  the  amount  payable  under  the  decree  to  the  moving  party. 

Peoceeding  upon  the  judicial  settlement  of  tke  account  of  a 
trustee. 

Frederick  H.  Chase,  for  motion. 

A.  P.  Bachman,  opposed. 

Ketcham,  S. —  Upon  this  motion,  to  punish  the  respondent 
as  for  a  contempt  alleged  to  consist  of  misconduct  in  not  obeying 
the  directions  for  payment  contained  in  a  decree,  there  arises 
this  question: 

Where  a  decree  directs  payments  to  separate  persons  not 
united  in  interest,  may  one  of  such  persons  solely  upon  his  own 
motion  obtain  process  by  which  tie  decretal  debtor  shall  be 
fined  in  a  sum  representing  the  amount  payable  under  the 
decree  to  persons  other  than  himself  ? 

It  is  a  general  rule,  so  far  imbedded  in  the  law  that  it  is 
seldom  displayed  in  argument,  that  nobody  shall  have  any  relief 
from  a  court  unless  he  has  an  existing  and  remedial  interest  in 
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tJie  subjectrmatter  involved.  Though  a  court  may  of  its  own 
motion  take  cognizance  of  •a  civil  contempt^  it  seems  plain  from 
the  origin  and  history  of  the  jurisdiction  over  such  matters  that 
the  process  by  which  private  rights  and  grievances  are  to  be 
vindicated  by  proceedings  in  contempt  is  available  only  to  a 
party  in  v^hose  person  and  estate  the  injury  is  sustained,  or  to 
one  who  has  succeeded  him  in  interest.  (People  ex  rel.  Munsell 
V.  Court  of  Oyer  &  Terminer,  101  N.  Y.  245 ;  King  v.  Barnes, 
113  id.  476;  Hawley  v.  Bennett,  4  Paige,  163.) 

Once  the  power  of  the  court  was  only  asserted  to  enforce 
decorum,  to  support  judicial  authority  and  to  chastise  insolence. 
In  such  cases,  now  recognized  as  criminal  contempts,  the  court 
expended  its  force  in  punishment  and  took  no  heed  of  private 
grievance.  But  the  jurisdiction  was  at  an  early  day  extended 
beyond  public  discipline  or  vengeance,  and  wherever  the  con- 
tumacious act  was  also  "  an  injury  or  wrong  done  to  a  party 
who  was  a  suitor  before  the  court  and  had  established  a  claim 
upon  its  protection  the  authority  of  the  court  was  loaned  to  the 
suitor  for  his  safety  and  vindicated  for  his  sole  benefit."  (Peo- 
ple ex  reh  Munsell  v.  Court  of  Oyer  &  Terminer,  supra, ) 

Before  such  sovereign  powers  can  be  wielded  in  behalf  of  a 
private  person  for  his  personal  ends,  it  is  obvious  not  only  that 
the  individual  must  be  a  suitor  in  such  relation  to  the  court 
that  the  injury  to  him  is  a  constructive  wrong  to  the  court,  but 
that  since  the  arm  of  the  court  is  lifted  only  for  his  redress  he 
must  be  the  only  one  to  seek  its  defense.  The  forces  of  the  law 
are  "  lent  "  to  him  and  to  him  alone. 

It  is  enacted  that  ih^  court  may  punish  as  for  a  contempt 
certain  forms  of  misconduct  by  which  the  right  or  remedy  of  a 
party  may  be  "  defeated,  impaired,  impeded  or  prejudiced  " 
(Judiciary  Law,  §  753),  and  that  the  process  may  issue  if  it  be 
determined  that  the  offense  charged  has  so  affected  the  rights  or 
remedies  of  "  a  party  "  (Judiciary  Law,  §  754). 

While  the  person  whose  rights  and  remedies  are  the  subject 
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of  this  statute  is  therein  indicated  only  as  "  a  party,"  it  would 
involve  a  l^slative  absurdity  if  the  language  thus  employed 
were  construed  to  mean  any  party  except  the  one  who  prayed  for 
relief  against  the  contempt  alleged.  There  are  many  cases  in 
which  the  Qourts,  with  an  assurance  which  excludes  all  need  for 
discussion,  have  read  the  statute  as  if  in  place  of  the  words 
"  a  party "  the  words  "  the  moving  party,"  "  the  injured 
party,"  or  "  the  complaining  party  "  were  used.  (Guerrier  v. 
Coleman,  135  App.  Div.  47 ;  Obeymeyer  &  Liebman  v.  Adisky, 
123  id.  272 ;  Socialistic  Co-op.  Pub.  Assn.  v.  Kuhn,  51  id.  583 ; 
Dailey  v.  Fenton,  47  id.  419. ) 

Again,  the  Judiciary  Law  betrays  a  consciousness  throughout 
ita  several  provisions  that  the  remedy  is  open  only  to  "  an 
aggrieved  party."  The  fine  to  be  imposed  is  one  which  shall 
be  sufficient  to  indemnify  an  "  aggrieved  party."  It  is  to  be 
paid  over  to  an  "  aggrieved  party,"  and,  again,  its  acceptance 
by  an  "  aggrieved  party  "  shall  be  a  bar  to  an  action  by  him  to 
recover  damages  for  the  loss  or  injury.  (Judiciary  Law,  § 
773.)  When  an  actual  loss  or  injury  is  not  shown  the  fine  must 
not  exceed  "  the  complainant's  costs  and  expenses,  and  two  hun- 
dred and  fiftv  dollars  in  addition  thereto,"  and  this  fine  "  must 
be  collected  and  paid,  in  like  manner "  as  is  provided  with 
respect  to  the  compensatory  fine.      (Judiciary  Law,  §  773.) 

Thus  the  "  aggrieved  party  "  and  "  the  complainant "  are 
regarded  as  identical,  and  there  is  no  fine  contemplated  which 
is  not  to  be  solved  by  a  personal  payment  to  him.  Fine  and  its 
payment  are  the  primary  purposes  of  the  proceeding.  Im- 
prisonment is  designed  in  large  part  only  as  a  means  of  its 
enforcement.  This  makes  it  impossible  that  the  rights  of  any 
party  other  than  the  one  complaining  can  be  assessed  or  enforced 
in  the  only  order  to  which  the  latter  may  be  entitled. 

It  is  provided  as  to  the  order  to  show  cause  in  civil  contempts 
that  "  it  is  equivalent  to  a  notice  of  motion ;  and  the  subsequent 
proceedings  thereupon  are  taken  in  the  action  or  special  pro- 
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ceeding,  as  upon  a  motion  made  therein."      (Judiciary  Law, 
§  761.) 

Under  this  language,  unless  judicial  habits  are  to  be  wholly 
reversed,  the  moving  party  is  to  be  heard  so  far  only  as  his 
appeal  covers  his  interests,  and  is  to  be  only  afforded  such 
remedies  as  are  suitable  for  their  protection. 

In  Hawley  v.  Bennett  (supra)  ^  it  was  sought  to  punish  a  de- 
defendant  for  violation  of  an  injunction.  It  appeared  that  the 
plaintiff  at  whose  instance  the  injunction  was  granted  was  dead. 
The  parties  moving  in  the  contempt  proceeding  claimed  to  be 
the  trustees  under  the  will  of  the  deceased  plaintiff,  but  there 
was  no  proof  that  the  action  had  been  revived  in  the  name  of 
such  trustees.  The  court  said :  "  And  where  a  person  applies 
to  the  court  to  punish  a  party  for  a  breach  of  an  injunction,  in 
the  nature  of  a  civil  remedy,  he  must  show  that  he  has  some 
interest  in  the  subject-matter  of  the  injunction,  or  that  he  has  a 
right  to  prosecute  for  the  breach  thereof ;  except  in  the  case  of 
infants,  lunatics,  etc.,  who  are  unable  to  protect  their  own 
rights.  The  preliminary  objection  in  this  case,  therefore,  is 
well  taken ;  that  it  does  not  appear  from  any  of  the  papers  upon 
which  this  order  was  founded,  or  which  have  been  served  on  the 
adverse  party,  that  the  persons  who  obtained  that  order  have  any 
interest  in  the  subjectrmatter  of  the  suit  in  which  the  injunction 
issued,  or  have  any  authority  to  prosecute  for  a  breach  thereof/* 

In  People  v.  Diedrich  (141  111.  665),  a  judgment  had  been 
entered  generally  enjoining  the  defendants  from  the  manu- 
facture of  a  certain  article.  This  judgment  was  entered  pur- 
suant to  an  agreement  intended  as  an  adjustment  of  the  claims 
of  the  respective  parties,  and  the  agreement  provided  that  the 
defendants  should  have  the  exclusive  right  to  sell  the  article  in 
question  in  Illinois.  The  complainants  moved  to  punish  one 
of  the  defendants  for  selling  the  article  in  Illinois.  Apparently 
the  acts  complained  of  were  (*ontrarv  to  the  universal  form  of 
the  injunction.     Process  in  the  nature  of  contempt  was  denied, 
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upon  the  ground  that  the  only  acts  complained  of  were  done  in 
the  territory  in  which  the  accused  defendant  had  the  exclusive 
right  to  sell  the  article  and  in  which  the  complainants  were 
to  have  no  right  whatever,  the  court  saying:  "  It  was  therefore 
incumbent  upon  them  (the  complainants),  before  asking  the 
court  to  convict  and  punish  him  (the  defendant),  to  show  not 
merely  a  breach  of  the  injunction,  but  also  that  they  had  in 
some  way  been  injured  thereby."      (Citing  authorities.) 

In  Secor  v.  Singleton  (35  Fed.  Eep.  376),  the  Circuit  Court 
for  the  Eastern  District  of  Missouri,  citing  cases,  says :  "  It 
would  seem  to  follow  that  an  injunction  obtained  to  protect  a 
merely  private  right  is  so  far  within  the  control  of  the  party 
obtaining  it,  and  is  so  far  a  matter  of  individual  concern,  that 
only  those  persons  who  have  a  present  interest  in  the  right  to  be 
protected  can  be  heard  to  complain  of  its  violation," 

In  Kapelje  on  Contempts,  at  page  175,  it  is  stated,  in  con- 
trast with  criminal  contempts,  as  follows:  "  On  the  other  hand, 
where  the  proceeding  is  simply  to  redress  a  private  injury,  the 
party  seeking  to  act  as  prosecutor  must  have  a  substantial  in- 
terest in  the  proceeding,  except  in  the  cases  of  infants,  lunatics, 
habitual  drunkards,  etc.,  who  are  incapacitated  to  defend  their 
own  interests." 

It  has  not  been  found  possible  to  grant  to  the  moving  party 
the  relief  which  he  seeks  in  behalf  of  persons  other,  than  himself. 

The  amount  which  the  respondent  is  required  to  pay,  as  the 
balance  now  due  upon  a  finding  against  him  of  $28,389.43,  is 
$26,859.51,  with  interest  thereon  from  September  14,  1915,  at 
.six  per  cent.,  and  this  sum  must  be  the  basis  for  the  only  com- 
pensatory fine  to  be  imposed.  To  this  extent  the  motion  is 
granted. 

Decreed  accordingly. 
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Matter  of  the  Judicial  Settlement  of  the  Account  of  Fidelity 
Teust  Company  aa  Executor  of  and  Trustee  under  the  Last 
Will  and  Testament  of  Janet  W.  Telfer,  Deceased. 

{Surrogate's  Court,  Rockland  County y  March,  1016.) 

Wills — Contents  of  residuary  devise — Lineal  descendants — Executors 
and  administrators. 

The  residuary  clause  of  testatrix's  will  is  as  follows:  "All  the  rest, 
residue  and  remainder  of  my  estate^  whether  real,  personal  or  mixed, 
and  wheresoever  the  same  may  be  situate,  I  give,  devise  and  bequeath 
unto  my  executor  hereinafter  named,  but  in  trust  nevertheless,  to  invest 
the  same  in  good  interest  bearing  securities  within  the  United  States  of 
America,  and  to  collect  and  pay  over  the  net  income  to  each  of  my  three 
stepsons,  *  ♦  ♦^  for  and  during  the  period  of  their  natural  lives,  in 
equal  shares,  one-third  of  said  net  income  to  each  of  my  said  stepsons, 
and  which  income  shall  be  paid  to  them  quarterly  in  each  year,  such 
quarterly  payments  to  be  computed  and  paid  as,  of  and.  from  the  first 
day  of  January  in  each  year.  Upon  the  decease  of  my  said  stepsons,  or 
either  of  them,  I  give,  devise  and  bequeath  an  equal  one-third  of  the 
principal  of  my  said  residuary  estate  which  may  at  that  time  be  in  the 
hands  of  my  executor  and  trustee,  unto  the  lawful  issue  of  my  said 
stepson  so  deceased  should  he  or  they  die  leaving  issue,  but  should  he  or 
they  die  without  issue,  or  should  such  issue  predecease  him  or  them,  then 
and  in  that  event  I  give,  devise  and  bequeath  the  equal  one-third  share 
of  my  said  residuary  estate  to  which  his  issue  would  have  been  entitled, 
unto  the  survivor  or  survivors  of  my  said  stepson^,  to  be  applied  to  the 
principal  of  their  shares  in  equal  parts,  share  and  share  alike;  such 
bequest  and  devise  in  the  event  of  the  death  of  either  of  my  said  stepsons, 
should  he  or  they  die  leaving  issue,  him  or  them  surviving,  to  be  paid, 
determined,  set  over  and  transferred  to  said  issue  immediately  upon  my 
stepson's  decease,  but  in  the  event  that  he  or  they  die  leaving  no  issue, 
him  or  them  surviving,  then  such  share  shall  be  returned  to,  and  added 
and  applied  in  equal  portions  to  increase  the  shares  of  my  other  surviving 
stepsons.** 

The  husband  of  testatrix  predeceased  her.  She  left  no  lineal  descendants, 
her  heirs-at-law  and  next  of  kin  being  two  brothers,  a  sister  and  two 
nieces  none  of  whom  was  mentioned  in  the  will  save  one  brother  to  whom 
a  life  annuity  was  given.  On  the  judicial  settlement  of  the  account  of 
the  executor  and  trustee  under  the  will  it  appeared  that  the  trust  estate 
consisted  of  personalty  and  that  the  beneficiaries  thereof  were  living,  two 
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of  them  married,  one  having  two  children  and  the  other  none,  the  last, 
one  heing  unmarried. 

Held,  that  the  residuary  clause  should  be  interpreted  and  construed 
as  follows: 

That  it  creates  three  separate  and  distinct  trusts,  one  in  favor  of  each 
stepson,  each  being  determinable  according  to  its  own  terms;  and,  there- 
fore, that  there  is  no  unlawful  suspension  of  ownership. 

That  each  stepson  is  entitled  to  receive  the  income  from  his  primary 
share,  namely,  one-third  of  the  residuary  estate,  as  long  as  he  lives. 

That  upon  the  death  of  the  first  stepson  his  issue,  if  he  leave  any,  will 
be  entitled  to  the  principal  of  the  share  previously  held  in  trust  for  him; 
and  his  personal  representative  will  be  entitled  to  any  accrued  income 
then  in  the  handa  of  the  trustee;  and  if  the  said  stepson  shall  leave  no 
issue  him  surviving,  then  aad  in  that  event  the  principal  of  his  share 
shall  be  applied  in  equal  parts  to  the  principal  of  the  shares  of  the  two 
surviving  stepsons,  and  therewith  invested,  and  the  surviving  stepsons 
will  be  entitled  to  the  income  from  said  secondary  shares  so  long  as  they 
live. 

That  upon  the  death  of  the  second  stepson,  his  issue,  if  he  leave  any^ 
will  be  entitled  to  the  principal  of  his  primary  share,  and  his  personal 
representative  will  be  entitled  to  any  accrued  income  from  either  the- 
primary  or  secondary  share  then  in  the  hands  of  the  trustee;  and  the 
next  of  kin  of  the  testatrix,  as  in  case  of  intestacy,  will  be  entitled  to 
said  secondary  share;  and  if  the  said  stepson  shall  leave  no  issue  him 
surviving,  then  and  in  that  event  his  primary  share  shall  be  applied  to 
the  principal  of  the  share  of  the  last  surviving  stepson  and  therewith 
invested,  and  the  last  surviving  stepson  shall  be  entitled  to  receive  the 
income  therefrom  as  long  as  he  lives. 

That  upon  the  death  of  the  last  surviving  stepson,  his  issue,  if  he 
leave  any,  will  be  entitled  to  the  principal  of  his  primary  share,  and  his 
personal  representative  will  be  entitled  to  any  accrued  income  from 
either  the  primary  or  secondary  shares  then  in  the  hands  of  the  trustee ; 
and  the  next  of  kin  of  the  testatrix,  as  in  case  of  intestacy,  will  be 
entitled  to  said  secondary  shares;  and  if  the  said  stepson  shall  leave  no 
issue  him  surviving,  then  and  in  that  event  the  next  of  kin  of  the  testa- 
trix will,  in  like  manner,  as  in  cases  of  intestacy,  be  entitled  to  the  said 
primary  share. 

Proceeding  for  an  accounting. 

Riishmore,  Bisbee&  Stem  (Emil  J.  Villanyi,  of  counsel),  for 
executor  and  trustee. 
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John  F.  McFarlane,  for  beneficiaries  of  trust. 

Mortimer  B.  Patterson  and  Arthur  Watson,  special  guardians 
for  minor  next  of  kin. 

McCauley,  S. —  This  proceeding  was  initiated  by  the  Fidel- 
ity Trust  Company  for  a  judicial  settlement  of  its  account  as 
executor  of  the  last  will  and  testament  of  Janet  W.  Telfer,  de- 
ceased, and  for  the  purpose  of  obtaining  a  determination  as  to 
the  validity,  construction  and  effect  of  the  eighth  item  or  clause 
of  the  will. 

The  testatrix  died  March  15,  1914,  and  her  will  was  shortly 
thereafter  admitted  to  probate  by  this  court,  and  letters  testa- 
mentary thereon  were  issued  to  the  accountant. 

The  husband  of  testatrix  predeceased  her.  She  left  no  lineal 
descendants,  her  heirs-at-law  and  next  of  kin  being  two  brothers, 
a  sister  and  two  nieces,  none  of  whom  is  mentioned  in  the  will 
save  one,  <a  brother,  to  whom  an  annuity  of  $200  is  given  so 
long  as  he  lives. 

The  eighth  clause  of  the  will,  which  we  are  called  upon  to 
construe,  is  as  follows : 

"  Eighth.  All  of  the  rest,  residue  and  remainder  of  my 
estate,  whether  real,  personal,  or  mixed,  and  wheresoever  the 
same  may  be  situate,  I  give,  devise  and  bequeath  unto  my 
executor  hereinafter  named,  but  in  trust  nevertheless,  to  invest 
the  same  in  good  interest  bearing  securities  within  the  United 
States  of  America,  and  to  collect  and  pay  over  the  net  income  to 
•each  of  my  three  stepsons,  George  Telfer,  John  Telfer  and 
Andrew  Telfer,  for  and  during  the  period  of  their  natural  lives, 
in  equal  shares,  one-third  of  said  net  income  to  each  of  my 
said  stepsons,  and  which  income  shall  be  paid  to  them  quarterly 
in  each  year,  such  quarterly  payments  to  be  computed  and  paid 
as,  of  and  from  the  first  day  of  January  in  each  year.  Upon 
the  decease  of  my  said  stepsons,  or  either  of  them,  I  give,  devise 
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and  bequeath  an  equal  one-third  of  tte  principal  of  my  said 
residuary  estate  which  may  at  that  time  be  in  the  hands  of  my 
executor  and  trustee,  unto  the  lawful  issue  of  my  said  stepson 
so  deceased  should  he  or  they  die  leaving  issiue,  but  should  he 
or  they  die  without  issue,  or  should  such  issue  predecease  him 
or  them,  then  and  in  that  event  I  give,  devise  and  bequeath  the 
equal  one-third  share  of  my  said  residuary  estate  to  which  his 
issue  would  have  been  entitled,  unto  the  survivor  or  survivors 
of  my  said  stepsons,  to  be  applied  to  the  principal  of  their  shares 
in  equal  parts,  share  and  share  alike;  such  bequest  and  devise 
in  the  event  of  the  death  of  either  of  my  said  stepsons,  should 
he  or  they  die  leaving  issue,  him  or  them  surviving,  to  be  paid, 
determined,  set  over  and  transferred  to  said  issue  immediately 
upon  my  stepson's  decease,  but  in  the  event  that  he  or  they  die 
leaving  no  issue,  him  or  them  surviving,  then  such  share  shaU 
be  returned  to,  and  added  and  applied  in  equal  portions  to  in- 
crease the  shares  of  my  other  surviving  stepsons." 

The  beneficiaries  of  the  trust  created  by  this  item  are  living. 
Two  of  them,  nam^ely,  George  and  John  Telfer,  are  married,  the 
former  having  two  children  and  the  latter  having  no  children. 
Andrew  is  unmarried. 

The  trust  estate  consists  of  personalty,  and  the  validity  of 
the  trust  is  challenged  upon  the  ground  that,  in  contravention 
of  the  provisions  of  the  Personal  Property  Law  (•§  11),  it  sus- 
pends the  absolute  ownership  of  personal  property,  by  limitation 
or  condition,  for  a  longer  period  than  during  the  continuance, 
and  until  the  termination  of  two  lives  in  being  at  the  death  of 
the  testatrix. 

The  interpretation  and  conetruction  of  wills,  which  are  often 
expressed  in  inapt  and  ambiguous  language,  as  a  result  of  which 
the  real  purpose  of  the  testator  is  rendered  obscure,  doubtful 
and  uncertain,  is  one  of  the  most  difficult  and  unsatisfactorv 
duties  with  which  courts  have  to  deal,  for  it  seldom  happens  that 
the  facts  in  any  two  cases  are  so  nearly  alike  as  to  permit  those 
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of  one  to  be  uaed  as  a  precedent  for  another;  and  as  a  conse- 
quence each  case  is  dependent,  in  a  large  measure,  upon  its  own 
circumstances  for  whatever  assistance  may  be  obtained  in  an 
effort  to  ascertain  the  true  meaning  of  the  language  employed. 
There  are,  however,  certain  rules  of  construction  which  are 
applicable  to  all  eases  and  which,  when  followed,  are  often  quite 
helpful  in  the  determination  of  questions  which,  without  their 
aid,  would  be  well-nigh  impossible  of  solution. 

Thus,  it  is  a  fundamental  rule  of  construction  that  the  testa- 
tor's intention  must  govern,  if  it  be  a  legal  intention,  that  is  to 
say,  if  it  be  not  inconsistent  with  rules  of  law,  statutory  or 
otherwise.  Therefore,  it  is  the  duty  of  the  court  to  find  out 
what  the  testator  has  meant  to  do  with  his  property  after  his 
death,  and  then,  if  it  be  possible  to  effectuate  his  plan  by  a  con- 
struction which  will  validate  it,  to  do  so.  (Central  Trust  Co. 
V.  Egleston,  185  K  Y.  23 ;  Matter  of  Jones,  75  Misc.  Rep.  47.) 

When  the  meaning  of  a  testator  is  involved  in  doubt,  and  the 
provisions  of  his  will  are  susceptible  of  twp  interpretations,  one 
of  which  will  sustain  and  the  other  defeat  it,  that  construction 
is  to  be  preferred  which  will  uphold  and  sustain  the  will,  be- 
cause it  is  presumed  to  acfcord  with  the  actual  intention  of  the 
testator.  (Roe  v.  Vingut,  117  N.  Y.  204;  Greene  v.  Greene, 
125  id.  512;  Jacoby  v.  Jacoby,  188  id.  124;  Hopkins  v.  Kent, 
145  id.  363 ;  Trask  v.  Sturges,  170  id.  482 ;  Seitz  v.  Faversham, 
205  id.  197 ;  Matter  of  Hinchraan,  141  App.  Div.  95. 

The  law  favors  a  construction  which  will  prevent  partial  in- 
testacy. Redfield  in  his  work  on  Wills  says :  "  The  courts 
have  for  a  long  time  inclined  very  decidedly  against  adopting 
any  construction  of  wills  which  would  result  in  partial  intestacy 
unless  absolutely  forced  upon  them.  This  has  been  done  partly 
as  a  rule  of  policy,  perhaps,  but  mostly  as  one  calculated  to 
carry  into  effect  the  presumed  intention  of  tho  testator,  for  the 
fact  of  making  a  will  raises  a  very  strong  presumption  against 
any  expectation  or  desire  on  the  part  of  the  testator  of  leaving 


MATTER  OF  FIDELITY  TRUST  CO.  325 

any  portion  of  bis  estate  beyond  the  operation  of  his  will." 
(Schult  V.  Moll,  132  N".  Y.  127,  and  cases  there  cited.  See, 
also,  to  the  same  effect,  Johnson  v.  Braadngton,  156  N.  Y.  181; 
Mills  V.  Tompkins,  110  App.  Div.  212.) 

These  rules  of  oonstmction  are,  of  course,  of  no  utility  where 
there  is  no  ambiguity  in  the  language  employed,  cmd  no  doubt 
or  uncertainty  in  respect  to  the  testator's  meaning  and  intention. 
There  is  but  one  question  in  such  a  case  to  be  determined  by 
the  court,  and  that  is,  whether  the  testamentary  disposition  is 
valid  or  otherwise.  The  case  at  bar,  however,  does  not  come 
within  that  category. 

Did  the  testatrix  intend  that  the  entire  trust  fund  should  be 
held  in  solido  until  the  death  of  her  last  surviving  stepson,  and 
must  the  language  which  she  has  employed  to  express  her  pur- 
pose be  so  construed?  Or,  did  she  intend  to  create  three 
separate  and  distinct  trusts,  one  in  favor  of  each  stepson,  the 
fund  to  be  kept  in  solido  for  convenience  of  investment,  and 
may  her  language  be  so  construed  without  doing  violence  to 
any  rule  of  law;  for,  concededly,  separate  and  independent 
trusts  may  be  created  for  several  beneficiaries,  and  the  shares 
and  interests  may  be  several,  even  though  the  fund  remain  un- 
divided ?  These  are  the  first  and  more  important  questions  for 
consideratioh. 

Let  us  now  examine  the  clause  under  consideration,  keeping 
in  mind  these  fundamental  rules  of  interpretation,  and  ascertain 
what  the  purposes  of  the  testatrix  were. 

It  is  conceded  by  counsel,  upon  the  authority  of  Leach  v. 
Godwin,  198  N.  Y.  35,  and  cases  there  cited,  that  if  there  is 
but  one  trust  the  entire  disposition  is  invalid,  inasmuch  as  the 
corpus  Qii  the  trust  fund  is  tied  up  for  a  longer  period  than  the 
statute  permits,  namely,  for  three  lives  in  being  at  the  time  of 
the  death  of  the  testatrix. 

The  principle,  however,  is  well  established  that  in  cases  where 
income  and  principal  are  given  in  equal  shares  out  of  one  fund. 
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kept  in  solido  for  mere  conveaience  of  investment,  separate  and 
independent  trusts  may  be  created  for  several  beli^ficiaries,  and 
the  shares  and  interests  will  be  several,  even  though  the  fund 
remains  undivided.  (Wells  v.  Wells,  88  N.  Y.  323 ;  Schermer- 
horn  V.  Getting,  131  id.  48;  Locke  v.  Farmers'  Loan  &  Trust 
Co.,  140  id.  135;  Steinway  v.  Steinway,  163  id.  183;  Matter  of 
Mounts  186  id.  162;  Leach  v.  Godwin,  supra.) 

It  is  true  th-at  the  testatrix  has  not,  in  express  terms,  sepa- 
rated the  fund  into  three  parts,  at  the  beginning  of  the  trusty 
but  in  subsequent  provisions  of  the  clause,  all  of  which  must  be 
considered  in  arriving  at  her  purpose,  her  language  clearly  indi- 
cates, I  think,  that  the  fund  should  be  regarded  as  if  it  were 
composed  of  three  severable  and  distinct  parts. 

Her  primary  purpose  was,  of  course,  to  provide  an  income 
for  the  maintenance  or  use  of  her  stepsons  so  long  as  they  live. 
She,  accordingly,  directs  that  the  residuum  of  her  estate  shall 
be  invested,  and  that  one-third  of  the  net  income  therefrom  shall 
be  paid  to  each  of  her  stepsons  during  the  period  of  his  natural 
life.  There  is  no  express  direction  here  that  the  fund  shall  be 
treated  or  considered  as  one  inseparable  or  indivisible  fund, 
even  during  the  joint  lives  of  the  stepsons.  Upon  the  death  of 
either  stepson,  one-third  of  the  principal  is  given  to  his  issue, 
if  he  leave  any,  and,  if  he  leave  none,  the  one-third  of  the  prin- 
cipal, to  which  his  issue  would  have  been  entitled,  is  given  to  the 
surviving  stepsons,  "  to  be  applied  to  the  principal  of  their 
shares,  in  equal  part*^,  share  and  share  alike." 

The  parts  into  which,  upon  the  death  of  either  stepson,  with 
or  without  issue,  the  trust  fund  is  to  be  divided,  are  spoken  of 
as  "  shares."  The  division  or  separation  is  to  take  place  upon 
the  death  of  a  stepson,  either  with  or  without  issue,  and  there- 
after the  trust  fund  is  to  be  treated  and  considered  as  if  there 
were  three  separate  and  distinct  shares.  It  is  also  to  be  ob- 
served that,  upon  the  death  of  a  stepson  without  issue,  the  testa- 
trix does  not  direct  that  his  share  shall  be  returned  to  the 
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^'  fund,"  but  to  tlie  "  shares  "  of  the  surviving  stepsons.  /  There 
is,  also,  upon  the  happening  of  either  contingency,  a  further  and 
specific  bequest  of  a  ^'  share,"  to  wit,  one-third  of  the  principal 
of  the  trust  fund.  The  bequest  is  to  the  issue  of  the  stepson^ 
if  he  leaves  issue,  and,  if  not,  to  the  surviving  stepsons.  The 
word  "  share,"  as  commonly  understood,  means  one  of  a  certain' 
number  of  equal  portions  into  which  property  or  invested  capital 
may  be  divided.  It  conveys  the  idea  of  several,  not  joint, 
ownership.  The  portions  of  the  surviving  stepsons  are  also 
spoken  of  as  "  shares."  If  the  testatrix  intended  to  create  one 
single  and  indivisible  trust,  then  the  language  which  she  has 
employed  to  that  end  is  inapt  and  inexpressive.  . 

It  is  also  to  be  observed  that  the  testatrix,  by  words  of  present 
gift,  disposes  of  the  remainder  of  each  share,  except  that  upon 
the  death  of  the  last  surviving  stepson,  without  issue,  she  has 
failed  to  effectually  dispose  of  his  share  of  the  corpus  of  the 
fund. 

Moreover,  the  direction  to  collect  the  income,  and  to  pay  it  in 
equal  shares  to  the  stepsons,  during  their  respective  lives,  indi- 
cates, I  think,  that  it  was  to  be  treated  distributively,  and  that 
each  stepson  should  take  the  income  from  a  definite  share  during 
life.  The  testatrix  no  doubt  failed  to  direct  a  division  or 
separation  of  the  fund  during  the  joint  lives  of  the  stepsons  for 
the  reason  that  the  interests  in  its  accruing  income  were  equal, 
and  very  possibly  for  convenience  of  investment,  but,  as  it 
appears  to  me,  these  shares  were  meant  to  be  separate  and  dis- 
tinct, and  the  trust  as  to  each  share  was  terminable  at  its  ovm 
date,  so  that  the  trust  ran  for  three  different  periods,  and  in 
three  different  divisions  or  sections.  Therefore,  without  noting 
the  disposition  of  the  remainders,  the  inference,  we  repeat, 
seems  just  and  reasonable  that  the  testatrix  contemplated,  not 
one  trust  to  run  for  three  lives,  but  three  trusts,  each  to  run  for 
a  single  life.  (See  Vanderpoel  v.  Loew,  112  N.  Y.  167.)  I 
feel  constrained,  therefore,  to  hold  that  the  trusts  created  by  the 
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residuary  clause  are  not  indivisible  or  joint,  but  that  they  are 
independent,  separate  and  distinct,  each  to  be  measured  by  its 
own  terms,  and  having  its  own  several  purpose  to  accomplish. 

There  is  no  diflSculty  in  regarding  these  three  shares  as 
separate  and  several,  although  the  fund  itself  was  to  be  kept 
in  solido  until  the  moment  for  an  actual  separation  should  come. 
(Locke  V.  Farmers'  Loan  &  Trust  Co.,  supra;  Savage  v.  Bum- 
ham,  17  N.  Y.  571 ;  Stevenson  v.  Lesley,  70  id.  512. 

The  language  of  the  will  under  consideration  is  not  precisely 
similar  to  that  employed  in  any  of  the  various  cases  which  we 
have  examined;  but  we  think  our  conclusions  are  amply  susr 
tained  by  •authority,  and  especially  by  the  following  cases: 
Boynton  v.  Lahens,  81  Misc.  Rep.  352;  Matthews  v.  Studley, 
17  App.  Div.  303 ;  Locke  v.  Farmers'  Loan  &  Trust  Co.,  supra; 
Vanderpoel  v.  Loew,  supra;  Wells  v.  Wellfe,  supra;  Stevenson 
V.  Leslie,  supra;  Post  v.  Bruere,  127  App.  Div.  250. 

The  intention  of  the  testatrix  was  that  upon  the  death  of  a 
stepson,  if  not  before,  his  share,  namely,  one-third,  should  be 
released  or  separated  from  the  corpus  or  principal  of  the  trust, 
and  go  to  his  issue  in  equal  shares  absolutely;  and,  therefore, 
to  that  extent,  and  as  to  that  share,  the  trust  should  terminate 
and  the  principal  vest  absolutely  in  the  issue.  There  is  ob- 
viously up  to  this  point  a  suspension  of  ownership  but  for  a 
single  life,  and  each  trust,  therefore,  must  be  considered  as 
valid. 

Assuming,  therefore,  that  there  is  a  separate  and  valid  trust 
in  favor  of  each  stepson,  what  disposition  did  the  testatrix  in- 
tend to  make  of  the  share  of  a  stepson  who  dies  without  issue? 
Did  she  intend  that  upon  the  death  of  a  stepson  without  issue 
the  share  of  the  principal  from  which  he  had  derived  the  income 
should  be  added  to  the  respective  funds  held  in  trust  for  the 
surviving  stepsons,  or  that  it  should  go  to  them  absolutely  ? 

The  will  provides  that  in  the  event  of  the  death  of  a  stepson 
without  issue  him  surviving,  the  sh«,re  of  the  residuary  estate 
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to  which  such  issue  would  have  been  entitled  shall  be  returned 
to  and  added  and  applied  in  equal  portions  to  increase  the  shares 
of  the  surviving  stegsons.  The  language  must,  in  our  opinion, 
be  interpreted  not  as  an  absolute  gift  of  such  a  share  to  the  sur- 
viving stepsons,  but  as  a  direction  to  the  trustee  to  add  to  it,  and 
treat  it  as  a  part  of  the  fund  from  which  the  surviving  stepsons 
are  to  receive  the  income.  The  use  of  the  word  "  added  "  sug- 
gests something  to  which  an  addition  can  be  made.  The  sur- 
viving stepsons  are  not  given  any  part  or  share  of  the  residuary 
estate,  but  only  the  income  from  certain  parts  or  shares.  These 
parts  or  shares  constitute  portions  of  the  estate  to  which  addi- 
tions can  be  made;  and  we  think  that  the  very  obvious  meaning 
of  the  testatrix  was  that  upon  the  death  of  a  stepson^  without 
issue  surviving,  the  portion  of  the  residuary  estate  then  held  in 
trust  for  his  benefit  should  be  added,  in  equal  proportions,  to 
the  parts  or  shares  held  by  the  trustee  for  the  benefit  of  the 
surviving  stepsons. 

We  find  no  language  that  would  justify  the  construction  that 
the  purpose  of  the  testatrix  was  to  make  an  absolute  gift  to  any 
of  her  stepsons,  but,  on  the  contrary,  both  the  language  and  the 
general  scheme  of  the  will  indicate  that  the  stepsons  shall  receive 
only  income.  .(Simpson  v.  Trust  Co.  of  America,  129  App. 
T)iv.  200.) 

What  disposition,  therefore,  did  the  testatrix  intend  to  make 
of  the  secondary  share  which  a  surviving  stepson  may  acquire 
upon  the  death  of  a  stepson  without  issue?  The  will  provides, 
as  already  noted,  that  upon  the  death  of  a  stepson  without  issue 
his  share  shall  be  applied  in  equal  parts  to  the  principal  of  the 
shares  of  the  surviving  stepsons,  but  it  contains  no  express  or 
implied  disposition  of  these  secondary  shares  upon  the  death  of 
the  surviving  stepsons. 

We  think,  therefore,  that  in  the  event  of  such  a  contingency 
the  testatrix  must  be  deemed  to  have  died  intestate  as  to  these 
«econdarv  shares. 
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In  Vanderpoel  v.  Loew  (112  X.  Y.  167),  where  the  court 
construed  a  similar  testamentary  provision,  it  was  held,  "  that 
it  was  the  intent  of  the  testator  to  create  five  separate  and  dis- 
tinct trusts,  each  measured  by  its  own  terms,  and  terminable  by 
itself  at  its  own  date,  and  so  there  was  no  unlawful  suspension 
of  the  power  of  alienation ;  that  each  of  the  five  primary  bene- 
ficiaries took  an  equitable  estate  in  his  or  her  several  shares, 
with  a  remainder  over  to  his  or  her  issue,  which  vested,  if  not 
at  the  death  of  the  testator,  at  least  at  the  death  of  the  life 
tenant,  and  so  at  the  termination  of  one  life  in  being;  that  the 
intent  of  the  provision  creating  substituted  remainders  in  case 
of  the  death  of  one  or  more  of  the  life  tenants  without  issue, 
was  to  add  the  primary  share  of  the  child  so  dying,  in  equal 
parts,  to  the  remaining  primary  shares,  and  to  subject  the  added 
proportions  to  precisely  the  same  limitations  as  already  governed 
the  original  shares;  that  while  the  result  might  be  to  add  a 
second  life  in  being  to  the  period  of  suspension  in  each  case,  the 
substituted  remainder  of  each  secondary  share  would  vest,  as  did 
the  primary  shares,  at  the  death  of  the  parent,  and,  therefore, 
at  the  end  of  two  lives;  that  in  case  of  the  death  of  one  child 
without  issue  and  then  of  one  another,  while  upon  the  death  of 
the  first  his  or  her  original  share  would  go  into  the  common 
fund  as  directed  and  a  part  of  it  in  the  form  of  a  secondary 
share  would  be  enjoyed  by  each  of  the  other  children  during  his 
or  her  life,  and  vest  accordingly,  it  was  not  to  be  presumed,  in 
the  absence  of  express  direction,  that  it  was  the  testator's  intent 
that  the  fractions  of  that  secondary  share,  when  set  free  by  the 
'  death  of  the  second  child,  should  again  go  into  the  common 
fund,  but  that  the  fraction  so  added  to  the  life  estate  of  each 
of  the  other  children  would  vest  in  each  case  on  the  death  of 
that  owner,  and  so  become  alienable  at  the  end  of  two  lives  in 
being." 

I  am,  therefore,  of  the  opinion  that  the  clause  under  con- 
sideration should  be  interpreted  and  construed  as  follows:     (1) 
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That  it  creates  three  separate  and  distinct  trusts,  one  in  favor  of 
each  stepson,  each  being  determinable  according  to  its  own 
terms;  and,  therefore,  that  there  is  no  unlawful  suspension  of 
ownership;  (2)  that  each  stepson  is  entitled  to  receive  the  in- 
come from  his  primary  share,  namely,  one-third  of  the  residuary 
estate,  as  long  as  he  lives;  (3)  that  upon  the  death  of  the  first 
stepson  his  issue,  if  he  leave  any,  will  be  entitled  to  the  principal 
of  the  sfhare  previously  held  in  trust  for  him ;  and  his  personal 
representative  will  be  entitled  to  any  accrued  income  then  in 
the  hands  of  the  trustee ;  and  if  the  said  stepson  shall  leave  no 
issue  him  surviving,  then  and  in  that  event,  the  principal  of  his 
share  shall  be  applied  in  equal  parts  to  the  principal  of  the 
shares  of  the  two  surviving  stepsons,  and  therewith  invested, 
and  the  surviving  stepsons  will  be- entitled  to  the  income  from 
said  secondary  shares  so  long  as  they  live;  (4)  that  upon  the 
death  of  the  second  stepson,  his  issue,  if  he  leave  any,  will  be 
entitled  to  the  principal  of  his  primary  share,  and  his  personal 
representative  will  be  entitled  to  any  accrued  income  from 
either  the  primary  or  secondary  share  then  in  the  hands  of  the 
trustee;  and  the  next  of  kin  of  the  testatrix,  as  in  case  of  in- 
testacy, will  be  entitled  to  said  secondary  ®hare ;  and  if  the  said 
stepson  shall  leave  no  issue  him  surviving,  then  and  in  that 
even  his  primary  share  shall  be  applied  to  the  principal  of  the 
share  of  the  last  surviving  stepson  and  therewith  invested,  and 
the  last  surviving  stepson  shall  be  entitled  to  receive  the  income 
therefrom  as  long  as  he  lives;  (5)  that  upon  the  death  of  the 
last  surviving  stepson,  his  issue,  if  he  leave  any,  will  be  entitled 
to  the  principal  of  his  primary  share,  and  his  personal  repre- 
sentative will  be  entitled  to  anv  accrued  income  from  either  the 
primary  or  secondary  shares  then  in  the  hands  of  the  trustee; 
and  the  next  of  kin  of  the  testatrix,  as  in  case  of  intestacy,  will 
be  entitled  to  said  secondary  shares;  and  if  the  said  stepson 
shall  leave  no  issue  him  surviving,  then  and  in  that  event  the 
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next  of  kin  of  the  testatrix  will,  in  like  manner,  as-  in  cases  of 
intestacy,  be  entitled  to  the  said  primary  share. 

A  decree  in  accordance  with. these  conclusions  may  be  entered 
herein  upon  the  usual  notice. 

Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  Proceed- 
ings of  Ernest  E.  L.  Hammer,  Public  Administrator  of  the 
County  of  Bronx,  as  Administrator  of  the  Estate  of  Giovanni 
Moling,  Deceased. 

\ 

{Surrogate's  Court,  Bronx  County,  March,  1916.) 

Executors  and  administrators — Objection  to  account — Judicial  skt^ 
tlement  of  accounts — ^allowance  op  certain  articles  charoeih- 
Public  administrators — Code  Civ.  Pro.,  §  2692. 

On  the  judicial  settlement  of  his  account  as  administrator  of  a  de- 
cedent's estate,  the  public  administrator  of  the  county  of  Bronx  claimed 
an  allowance  for  an  expense  for  stenography  and  typewriting  which  was 
objected  to  on  the  ground  that  it  was  not  a  proper  charge  against  the 
funds  of  the  estate.  There  was  no  objection  to  the  reasonableness  of 
the  expenditure  and  no  contention  that  the  same  wa^  not  made.  In 
overruling  the  objection, 

Held,  that  under  section  2692  of  the  Code  of  Civil  Procedure  the  public 
administrator  is  entitled  to  pay  his  proper  expenses  of  adminidtration 
necessarily  incurred  by  him  subject  to  review  when  his  final  accounts 
are  settled  by  the  surrogate;  that  the  preparation  of  letters  and  other 
documents  in  typewritten  form  and  the  employment  of  a  stenographer 
for  that  purpose  have  become  such  well  recognized  practices  in  business 
and  in  the  practice  of  the  law  as  to  amount  almost  to  a  necessity;  that 
the  propriety  of  granting  such  allowances  rests  in  the  sound  discretion 
of  the  court  and  each  case  must  necessarily  be  decided  upon  its  own 
peculiar  facts;  and  that  upon  the  facts  in  this  matter  the  general  rule 
is  not  violated  by  allowing  the  item  charged  for  stenography  and  type- 
writing. 

Proceedings  on  the  judicial  settlement  of  an  administrator's 
account. 
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Ernest  E.  L.  Hammer^  public  administrator  in  person^ 
petitioner. 

Daly,  Hoyt  &  Mason,  for  respondent. 

ScHTJLz,  S. —  Since  the  publication  of  the  opinion  of  this 
court  in  Matter  of  Hammer  (Molino  Estate),  ante,  36,  schedule 
C  of  this  account  there  referred  to  has  been  amended  on  consent, 
and  with  the  stipulation  that  the  objections  theretofore  filed  be 
considered  amended  so  as  to  except  to  th^  allowance  in  said 
amended  schedule  C  for  stenography  and  typewriting  "  as  not 
being  a  proper  charge  against  the  funds  in  this  estate." 

The  matter  presents  the  question  whether  the  public  adminis- 
trator of  Bronx  county  is  entitled  to  charge  against  an  estate 
of  which  he  is  administrator  the  reasonal)le  expenses  for  type- 
writing and  stenography  incurred  by  him  in  the  administration 
of  the  estate. 

Under  the  provisions  of  the  act  erecting  the  county  of  Bronx 
(Laws  of  1912,  chap  548,  §  3,  as  amd.  by  Laws  of  1913,  chap. 
825)  the  public  administrator  is  entitled  to  receive  and  retain 
to  himself  "  the  same  allowance  for  his  services  and  expenses 
incurred  "  as  was  allowed  to  a  countv  treasurer  under  former 
section  2668  of  the  Code  of  Civil  Procedure.  (Matter  of 
Molino,  supra.)  Under  the  latter  section  a  county  treasurer 
must  be  allowed  upon  the  settlement  of  his  accounts  for  his 
expenses  as  are  other  administrators  and  for  his  services  double 
the  commissions  allowed  by  law. 

Section  2692  of  the  Code  of  Civil  Procedure  provides  that 
an  administrator  may  pay  from  the  funds  or  estate  in  his  hands, 
from  time  to  time,  his  legal  and  proper  expenses  of  administra- 
,tion  necessarily  incurred  by  him  and  that  such  expenses  and 
disbursements  shall  be  set  forth  in  his  account  when  filed,  and 
settled  by  the  surrogate.  It  follows,  therefore,  that  the  public 
administrator  is  entitled  to  pay  his  proper  expenses  of  adminis- 
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tration  necessarily  incurred  by  him,  subject  to  review,  when  his 
final  accounts  are  settled  by  the  surrogate. 

The  preparation  of  letters  and  other  documents  in  typewritten 
form  and  the  employment  of  a  stenographer  for  that  purpose 
have  become  such  well-recognized  practices  in  business  and  in 
the  practice  of  the  law  as  to  amount  almost  to  necessities.  The 
Legislature  did  not  confer  upon  the  public  administrator  the 
right  to  appoint  a  stenographer  whose  salary  is  payable  out  of 
the  public  funds  (People  ex  rel.  McDonnell  v.  Prendergast,  167 
App.  Div.  140;  affd.,  217  N.  Y.  604) ;  hence  if  the  court  holds 
that  an  item  of  expense  for  stenography  and  typewriting  is  im- 
proper, the  public  administrator  must  either  do  the  typewriting 
himself  or  pay  for  it  and  for  the  services  of  a  stenographer  out 
of  his  salary  or  commission.  I  should  be  unwilling  to  hold 
that  an  allowance  for  a  reasonable  expenditure  for  stenography 
and  typewriting  is  improper  in  every  case,  unless  adherence  to 
the  decision  of  some  appellate  tribunal  makes  this  necessary. 

In  People  ex  rel.  McDonnell  v.  Prendergast  (supra),  there 
is  a  statement  in  the  opinion  which  at  first  glance  might  appear 
to  favor  such  a  holding,  for  the  court  says :  "  I  am  of  opinion 
*  *  *  that  it  was  intended  that  he  should,  at  his  own  expense, 
employ  such  services  as  might  be  necessary  to  enable  him  prop- 
erly to  perform  the  duties  of  his  ofiice." 

If  the  question  before  the  court  at  that  time  had  been  upon 
the  right  of  the  public  administrator  to  an  allowance  upon  his 
final  accounting  for  moneys  expended  for  stenographic  work,  I 
would  feel  concluded  by  the  statement  quoted,  but  the  contrary 
appears  to  be  the  fact  from  the  following  also  appearing  in  the 
opinion :  "  The  general  rule  is  that  an  administrator  must  per- 
sonally perform,  or  at  his  own  expense  provide  for  the  perform- 
ance of  all  clerical  duties  incident  to  the  administration  (Matter 
of  Binghamton  Trust  Co.,  87  App.  Div.  26)  ;  but  we  are  not  now 
concerned  with  the  question  as  to  allowance  to  the  public  ad- 
ministrator for  expenses  for  clerical  or  other  work." 
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While  the  rule  is  as  stated,  allowances  have  been  made  to 
executors  for  payments  to  bookkeepers,  agents,  clerks  and  even 
for  ofBce  rent.  (Merritt  v.  Merritt-,  32  App.  Div.  442,  452; 
aiTd.,  v^rlthout  opinion,  161  ?f.  Y.  634;  Wells  v.  Disbrow,  20 
K.  Y.  Supp.  518;  Garvey  v.  Owens,  12  id.  349;  Matter  of 
Nesmith,  140  N.  Y.  609.)  The  propriety  of  granting  such 
allowances  rests  in  the  sound  discretion  of  the  court  and  each 
case  must  necessarily  be  decided  upon  its  own  peculiar  facts. 
I  do  not  believe  that  upon  the  facts  in  this  matter  the  general 
rule  referred  to  is  violated  by  permitting  the  item  charged  for 
stenography  and  typewriting  to  stand. 

There  being  no  objection  to  the  reasonableness  of  the  ex- 
penditure and  no  contention  that  the  same  was  not  made,  the 
objection  is  overruled  and  the  account  will  be  settled  as  filed 
and  amended. 

Decreed  accordingly. 


Matter  of  the  Esttate  of  Geoege  F.  Duxham,  Deceased. 

{8iMrrog(aef8  Oawrt,  New  York  County,  March,  1916.) 

AOOOUNTIKG — ^POWEB    OF   SUBBOOATE    TO    AWARD    COMPENSATION    TO    SPECIAL 
QUABDIANS — CoSTS — CODE  CiV.  PRO.,  §  994. 

Where  no  question  arose  before  the  referee  appointed  to  hear  and  de- 
termine the  matters  on  an  accounting  proceeding  as  to  any  costs  or 
allowances  to  the  special  guardian  or  to  any  party,  and  no  reference 
thereto  was  made  in  his  report,  the  power  of  the  surrogate  to  award  com- 
pensation to  the  special  guardian  on  an  application  made  to  him  pre- 
liminarily to  the  making  of  a  decree  upon  the  hearing  of  exceptions  to 
the  report  of  the  referee  presents  solely  a  question  of  law  under  section 
994  of  the  Code  of  Civil  Procedure,  and  the  appellant  is  entitled  to  inter- 
pose his  exception  to  such  allowance. 

■ 

Motion  for  reargument. 
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Ward  B.  Chamberlin  (Lanman  Crosby,  of  counsel),  for 
Helen  V.  Kelehner,  petitioner. 

Daniel  J.  Moonej,  special  guardian. 

FowLEB,  S. —  This  was  an  accounting  proceeding,  and  ob- 
jections having  been  filed  the  matter  was  referred  to  a  referee 
to  hear  and  determine.  Exceptions  were  filed  to  his  report  and 
brought  on  in  the  Surrogate's  Court  for  hearing,  and  on  the 
surrogate's  decision  a  decree  was  entered  and  an  award  for  com- 
pensation made  therein  to  the  special  guardian  by  the  surrogate 
on  the  application  therefor  made  before  him  preliminarily  to 
the  making  of  the  decree.  No  question  arose  before  the  referee 
as  to  any  costs  or  allowances  to  the  special  guardian  or  any 
party,  nor  was  any  reference  thereto  made  by  him.  An  appli- 
cation to  file  exceptions  to  such  award  by  the  surrogate  was 
made  for  the  purpose  of  bringing  up  for  review  before  the  appel- 
late court  the  question  of  law  as  to  the  power  of  the  surrogate 
to  make  such  an  award,  it  being  claimed  that  under  the  pro- 
visions of  section  1022  of  the  Code  of  Civil  Procedure,  the 
referee  must  award  or  deny  costs.  This  application  was  denied 
upon  the  ground  that  upon  the  settlement  of  the  case  requests 
might  be  made  for  such  finding  or  ruling,  and  exceptions  taken 
under  old  section  2545  of  the  Code  of  Civil  Procedure.  When 
allusion  was  made  in  my  previous  decision  to  old  section  2545 
of  the  Code  of  Civil  Procedure,  as  affording  a  remedy  to  the 
appellant  and  to  put  him  in  a  position  to  raise  the  question  of 
jurisdiction  of  the  surrogate  to  make  the  allowance  in  question 
and  his  getting  the  benefit  of  any  exception  he  might  wish  to 
take,  section  994  of  the  Code  of  Civil  Procedure,  and  my  own 
decision  in  Matter  of  Nestell  (72  Misc.  Kep.  331),  were  over- 
looked, and  old  section  2545  referred  to  bv  mistake.  The  de- 
termination  of  the  surrogate  making  the  allowance  presents 
solely  a  question  of  law,  and  under  section  994  of  the  Code  of 
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Civil  Procedure,  the  appellant  is  entitled  to  interpose  his  ex- 
ception thereto.  The  application  for  reargument  is  granted, 
and  an  order  may  be  submitted  in  accordance  with  the  above. 
(Code  Civ.  Pro.,  §  1303.) 

Motion  denied. 


Matter  of  the  Estate  of  Jtjxia  A.  Bell,  Deceased. 

{Bwrrogai^a  Court,  New  York  County,  March,  1910.) 

Taxes — Transfer  tax — ^Assessino  tax  upon  mobtoaoe — ^What  is  suffi- 
cient PROOF  as  TO  VALUE  OF  HORTOAOE — ^APPEAL — EXECUTOBS  AND  AD- 
MINISTRATORS— Code  Civ.  Pro.,  §  2753. 

Where  the  report  of  a  tramfer  tax  appraiser  contains  no  competent 
evidence  of  the  value  of  a  mortgage  owned  by  decedent  at  the  time  of 
her  death,  but  the  testimony  ohows  that  her  executors  foreclosed  the 
mortgage  and  bid  in  the  property  at  the  sale  for  the  benefit  of  the  estate 
for  the  sum  of  $5,000,  an  o]:der  assessing  a  tax  upon  the  mortgage  at  a 
valuation  of  $16,500  will  be  reversed  and  the  report  of  the  appraiser 
remitted  for  correction  and  the  taking  of  further  testimony  as  to  the 
value  of  the  mortgage,  it  appearing  that  he  refused  to  allow  material 
questions  propounded  by  the  executors  to  be  answered. 

While  an  affidavit  as  to  the  value  of  the  mortgaged  premises  may  be 
considered,  it  is  not>  in  itself  sufficient  proof  of  the  value  of  the  mortgage 
which  may  be  affected  by  the  financial  responsibility  of  the  mortgagor, 
the  length  of  time  it  has  to  run  and  the  character  and  location  of  the 
mortgaged  premises. 

A  transfer  tax  appraiser  upon  a  hearing  to  ascertain  the  value  of  a 
decedent's  eetate  should  allow  any  question  which  tends  to  elicit  informa- 
tion that  may  assist  him  in  determining  the  value  of  the  property,  and 
a  witness  should  be  allowed  to  answer  a  question  objected  to,  so  that  on 
appeal  from  an  order  entered  on  the  appraiser's  report  the  surrogate  may 
consider  the  materiality  of  the  answer. 

The  fact  that  one  of  the  executors,  an  attorney  and  counselor  at  law, 
represented  the  estate  in  his  professional  capacity,  did  not  warrant  the 
appraiser  in  refusing  to  allow  expenses  of  administration  as  upon  an 
accounting  the  surrogate  may  allow  such  an  executor,  under  section  2753 
of  the  Code  of  Civil  Procedure,  a  reasonable  sum  as  compensation  for 
professional  services  rendered  by  him. 
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The  power  of  the  surrogate,  in  such  a  case,  to  grant  such  an  allowance 
is  governed  by  the  law  in  force  when  the  application  therefor  is  made. 

The  expense  of  foreclosing  the  mortgage  is  an  expense  of  administra- 
tion and  should  be  deducted  from  the  assets  of  the  estate. 

Appeal,  from  an  order  assessing  and  fixing  the  transfer  tax. 

J.  C.  O'Conor,  for  executors. 

Lafayette  B.  Gleason  (Schuyler  C.  Carlton,  of  counsel),  for 
state  comptroller. 

Fowler,  S. —  The  executors  contend  that  the  appraiser 
erred  in  placing  a  valuation  of  $16,600  on  a  certain  bond  and 
mortgage  owned  by  the  decedent  at  the  time  of  her  death.  The 
testimony  taken  before  the  appraiser  shows  that  the  executors 
foreclosed  the  mortgage,  sold  the  mortgaged  premises  at  public 
auction  and  bid  it  in  for  the  benefit  of  the  estate  at  the  sum 
of  $6,000.  The  appraiser's  report, .however,  contains  no  com* 
petent  evidence  of  the  value  of  the  mortgage  at  the  date  of 
decedent's  death.  The  state  comptroller  submitted  an  affidavit 
showing  the  value  of  the  mortgaged  premises;  but  while' this  is 
an  element  to  be  taken  into  consideration  in  ascertaining  the 
value  of  the  mortgage,  it  is  not  in  itself  sufficient  proof  of  the 
value  of  the  mortgage.  That  value  may  be  affected  by  the  finan- 
cial responsibility  of  the  mortgagor,  the  length  of  time  the 
mortgage  has  to.  run,  the  character  of  the  mortgaged  premises 
and  their  location.  While  many  of  the  questions  propounded 
by  the  executors  were  incompetent,  some  of  those  which  the 
appraiser  disallowed  were  clearly  competent  and  should  have 
been  allowed.  Upon  a  hearing  held  before  a  transfer  tax  ap- 
praiser for  the  purpose  of  ascertaining  the  value  of  a  decedent's 
estate,  he  should  allow  any  question  which  tends  to  elicit  in- 
formation that  may  assist  him  in  determining  the  value  of  the 
property.     A  witness  should  be  allowed  to  answer,  even  if  the 
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question  is  objected  to,  as  the  materiality  of  the  answer  may  be 
considered  by  the  surrogate  upon  an  appeal  taken  from  the 
order  entered  upon  the  appraiser's  report.  As  the  appraiser  in 
this  matter  refused  to  allow  material  questions  propounded  by 
the  executors,  the  report  will  be  remitted  to  him  for  the  purpose 
of  taking  further  testimony  as  to  the  value  of  the  bond  and 
mortgage.  The  appraiser  erred  in  refusing  to  allow  a  reason- 
able sum  as  expenses  of  administration.  The  fact  that  one  of 
the  executors,  who  is  an  attorney  and  counsellor  at  law,  has 
represented  the  estate  in  his  professional  capacity  does  not 
warrant  the  appraiser  in  refusing  to  allow  expenses  of  adminis- 
tration, as  the  surrogate  may  upon  an  accounting  allow  such 
an  executor  a  reasonable  sum  as  compensation  for  professional 
services  rendered  by  him.  (See  Code  Civ.  Pro.,  §  2763.)  The 
power  of  the  surrogate  to  grant  such  an  allowance  is  governed 
by  the  law  in  force  when  the  application  for  an  allowance  is 
made.  Taking  into  consideration  the  services  rendered  by  the 
attorney  in  this  proceeding,  and  the  value  of  the  estate,  I  am 
inclined  to  think  that  $350  would  be  a  reasonable  deduction 
for  such  services.  The  expense  of  foreclosing  the  mortgage  is 
also  an  expense  of  administration  and  should  be  deducted  from 
the  assets  of  the  estate.  The  order  fixing  tax  will  be  reversed 
and  the  appraiser's  report  remitted  to  him  for  correction  and 
for  further  testimoiny  as  indicate. 

Order  reversed. 
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Matter  of  the  Estate  of  Maby  Melb,  Deceased. 

{Surrogate's  Court,  New  York  County,  March,  1916.) 

Wills — ^Filinq  objections  to  pbobatic — ^Executobs  and  administratobs— 
Eyidencb — Code  Civ.  Pbo.,  §  836. 

The  husband  of  testatrix  who  filed  objections  to  the  probate  of  her 
last  will  and  testament  died  before  the  matter  came  on  for  hearing. 
Held,  that  his  executor,  who  was  made  A  party  to  the  proceeding,  was  a 
"party  in  interest"  within  the  meaning  of  section  836  of  the  Code  of 
Civil  Procedure  and  that  his  waiver  was  sufficient  to  warrant  the  recep- 
tion of  the  testimony  of  the  physician  who  attended  testatrix  inunediately 
before  her  death  that  at  the  time  she  executed  the  will  she  lacked  testa- 
mentary capacity. 

Pboceeding  upon  the  probate  of  a  will. 

E.  Mortimer  Boyle  (Richard  F.  Weeks,  of  counsel),  for 
proponent. 

Manton  Marks,  for  objectant. 

Fowler,  S. —  The  husband  of  the  testatrix  filed  objections 
to  the  probate  of  the  script  purporting  to  be  her  last  will.  Be- 
fore the  matter  came  on  for  hearing  the  husband  died,  and  the 
executor  of  his  estate  was  made  a  party  to  the  proceeding. 
Upon  the  hearing  before  me  the  executor  of  the  husband's  estate 
offered  to  prove  by  the  testimony  of  the  physician  who  attended 
the  testatrix  immediately  prior  to  her  death,  that  at  the  time 
she  executed  the  alleged  will  she  lacked  testamentary  capacity. 
The  executor  offered,  in  accordance  with  the  provisions  of  sec- 
tion 836  of  the  Code,  to  waive  the  privilege  of  the  physician, 
but  as  I  had  considerable  doubt  as  to  the  power  of  the  executor 
of  the  deceased  husband  of  the  testatrix  to  make  such  waiver,  I 
refused  to  permit  the  physician  to  testify  at  that  time,  reserving, 
however,  for  further  consideration  the  question  of  the  power  of 
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the  executor  to  waive  the  privilege  of  the  physician.  The  suc- 
cessive enactments  in  relation  to  v^aiving  the  privilege  granted 
to  a  physician  by  section  834  of  the  Code  show  a  tendency  on 
the  part  of  the  Legislature  to  extend  this  power.  The  present 
statute  specifically  enumerates  the  parties  who  may  waive  the 
privilege,  and  immediately  after  the  specific  enumeration  there 
is  added  the  phrase:  "or  any  other  party  in  interest."  This 
phrase  does  not  seem  to  have  been  construed  by  the  courts  of 
this  State.  In  Matter  of  Hopkins  (73  App.  Div.  559),  it  was 
held  that  the  privilege  may  be  waived  either  by  the  widow,  by 
an  heir-at-law  or  by  the  executors;  and  in  Matter  of  Murphy 
(85  Hun,  575),  it  was  held  that  the  privilege  may  be  waived 
by  the  heirs-at-law  or  by  the  next  of  kin.  In  the  latter  case  it 
was  also  stated  that  "  the  right  of  waiver  was  extended  to  those 
having  the  legal  relation  of  parties  in  interest  and  who  are  prop- 
erly in  the  action  or  proceeding  in  which  the  question  arises 
before  the  court."  This  statement  was  not  necessary  to  the 
decision  in  the  case,  but  it  would  seem  to  indicate  that  the  court 
would  construe  the  phrase,  "  any  other  party  in  interest,"  to 
mean  any  party  who  has  sufficient  interest  in  the  matter  to  be 
made  a  party  to  the  proceeding.  The  surviving  husband  of  the 
testatrix  would  unquestionably  have  the  right  to  waive  the 
privilege,  if  he  were  living  at  the  time  the  testimony  of  the 
physician  was  offered.  Upon  his  death  the  executor  of  his 
estate  was  made  a  party  to  this  proceeding  to  probate  the  alleged 
last  will  of  the  testatrix,  and  such  executor,  as  the  legal  repre- 
sentative of  the  estate  of  the  deceased  husband  of  the  testatrix, 
has  an  interest  in  the  probate  proceeding.  If  the  script  should 
be  refused  probate,  the  estate  of  which  he  is  the  legal  repre- 
sentative would  be  materially  benefited.  As  executor  of  the 
husband^s  estate  it  is  his  duty  to  collect  the  assets  of  the  estate, 
to  enforce  all  claims  or  demands  existing  in  favor  of  the  de- 
cedent at  the  time  of  his  death,  and  to  prosecute  any  action  or 
proceeding  to  which  his  decedent  was  a  party.     As  the  law  im- 
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poses  upon  him  the  duty  of  being  a  party  to  the  contested  pro- 
bate proceeding,  and  continuing  that  proceeding  to  its  termina- 
tion, he  is  necessarily  an  interested  party.  He  is  also  an 
interested  party  because^  the  estate  which  he  represents  will  be 
substantially  affected  by  the  result  of  the  proceeding.  It  is 
true  that  his  interest  is  not  individual  or  personal,  but  as  the 
representative  of  his  decedent's  estate.  Nevertheless,  it  is  an 
interest  in  the  proceeding,  and  I  am  inclined  to  think  that  it  is 
sufficient  to  make  the  executor  a  "  party  in  interest  "  within  the 
signification  of  that  phrase  in  section  836  of  the  Code.  It 
seems  to  me,  therefore,  that  the  waiver  of  the  executor  of  testa- 
trix's husband  is  sufficient  to  warrant  the  reception  of  the  testi- 
mony of  the  physician  who  attended  the  testatrix  immediately 
before  her  death. 

I  will  set  the  matter  down  for  hearing  before  me  on  the  3d 
day  of  April,  1916,  for  the  purpose  of  affording  the  physician 
an  opportunity  of  testifying  on  behalf  of  the  contestants.  The 
attorney  for  the  contestants  will  serve  a  notice  of  hearing  on  all 
the  parties  who  appeared  in  the  probate  proceeding  and  file 
proof  of  service  with  my  secretary  on  or  before  April  1,  1916. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Margaret  M.  Walt.ace,  Deceased. 

{ Surrogates  Court,  New  York  County,  March,  1916.) 

Executors  and  administrators — Renunciation  of  letters  of  adminis- 
tration— When  order  revoking  letters  vacated — Cok  Civ.  Pro., 
§  2569(4). 

An  intestate  died  unmarried  survived  by  his  father,  mother  and  several 
brothers  and  sisters.  The  public  administrator  and  a  resident  brother 
renounced  and  letters  of  administration  issued  to  a  sister  upon  her 
petition.     Held,  that  where  the  all^ation  of  a  petition  for  revocation  of 
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letters  brought  under  subdivision  4  of  section  2569  of  the  Code  of  Civil 
Procedure  that  the  administratrix  wilfully  and  deliberately  concealed 
the  relationship  of  a  sister,  not  having  included  her  in  the  next  of  kin, 
is  denied  by  the  replying  affidavit  of  the  administratrix,  an  order  revok- 
ing  her  letters  will  be  vacated  but  without  prejudice. 

Application  for  revocation  of  letters  of  administration. 

Edward  B.  Bradley,  for  petitioner. 

Olvany,  Eussell  &  Ingle  (George  W.  Olvany  and  Edward  B. 
Schulkind,  of  counsel),  for  administratrix. 

FowLEB,  S. —  The  petitioner  for  letters  of  administration 
Tvas  a  sister  of  the  intestate,  who  died  unmarried,  leaving  a 
father,  mother  and  several  brothers  and  sisters.  The  public 
administrator  renounced  and  letters .  issued  to  the  sister  who 
petitioned.  The  petition  for  letters  stated  that  the  intestate 
was  a  citizen  of  the  United  States.  The  application  for  revoca- 
tion of  her  letters  is  brought  under  section  2569,  Code  of  Civil 
Procedure,  subdivision  4,  and  alleges  that  the  administratrix 
wilfully  and  deliberately  concealed  the  relationship  of  Mary 
Gannon  to  the  intestate  (not  having  included  her  in  the  next 
of  kin),  and  falsely  stated  that  there  were  no  other  persona 
interested  in  the  proceeding  except  those  mentioned  in  the 
petition  for  letters.  Section  2588,  Code  of  Civil  Procedure, 
reads.  "  Administration  in  case  of  intestacy  must  be  granted  to 
the  persons  entitled  to  take  or  share  in  the  personal  property^ 
who  are  competent  and  will  accept  the  same,  in  the  following 
order.  *  *  *  "  Neither  the  administratrix  nor  her  sister  is 
entitled  to  share  in  this  estate,  and  letters  were  issued  to  the 
sister  who  petitioned  on  the  renunciation  of  both  the  public  ad- 
ministrator and  a  resident  brother.  The  administratrix  denies 
that  she  deliberately  omitted  her  sister's  name  among  the  next 
of  kin.     The  petitioner  in  the  proceeding  for  revocation,  who  is 
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married,  claims  to  be  ec^ually  entitled  with  the  administratrix, 
who  is  unmarried,  to  letters.  Matter  of  Ourser  (89  'N.  Y.  401), 
is  authority  for  the  priority  of  an  unmarried  female  to  a  mar- 
ried female  in  the  grant  of  letters  of  administration.  Sub- 
division 4,  section  2569  of  the  Code  of  Civil  Procedure,  reads: 
"  4.  Where  the  grant  of  his  letters,  or  his  appointment  was  ob- 
tained by  a  false  suggestion  of  a  material  fact."  The  adminis- 
tratrix having  a  prior  right  (neither  sister  sharing  in  the  estate 
and  all  prior  parties  having  renounced)  and  the  administratrix 
being  unmarried  (Matter  of  Cursor,  supra),  the  surrogate  was 
justified  in  issuing  letters  to  her. 

The  surrogate  revoked  letters  on  the  authority  of  Kerr  v. 
Kerr  (41  N.  Y.  272).  In  that  case  letters  of  administration 
were  granted  to  the  appellant  upon  representations  made  in  her 
petition  that  she  was  the  v.4dow  of  the  intestate.  It  was  clearly 
shown  that  she  had  good  reasons  for  believing  that  she  was  the 
widow  and  that  when  she  married  the  intestate  there  were  no 
obstacles  on  her  part  to  such  marriage  and  she  knew  of  none 
on  the  part  of  the  intestate.  On  an  application  to  revoke  her 
letters  it  was  shown  that  the  respondent,  who  was  previously 
married  to  the  intestate,  was  his  lawful  widow,  as  a  judgment 
of  divorce  granted  to  the  intestate  before  his  alleged  marriage 
to  the  appellant  was  void.  Letters  to  the  appellant  were  revoked 
by  the  surrogatee,  and  this  was  aflSrmed  on  the  ground  that  the 
representation  of  the  appellant  that  she  was  the  widow  of  the 
intestate  was  false  in  fact  and  none  the  less  false  because  she 
believed  it  to  be  true.  On  reflection,  I  think  Kerr  v.  Kerr  is 
not  in  point  here,  as  the  administratrix  did  not  omit  any  of 
the  relatives  of  the  intestate  who  would  have  a  prior  right  to 
letters.  The  petition  for  revocation  alleges  a  deliberate  omis- 
sion, but  this  is  denied  in  the  administratrix's  replying  affidavit. 
In  Matter  of  McDonald  (160  App.  Div.  86),  the  court  held 
that  the  surrogate  cannot  revoke  letters  of  administration  where 
charges  of  misconduct  are  denied  without  taking  evidence  and 
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making  findings  of  fact.  Motion  for  reargument  granted^  and 
the  prior  order  to  revoke  letters  vacated,  but  without  prejudice 
to  a  new  application  to  revoke  the  letters  setting  up  further 
facts  if  desired. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Alice  M.  Howahd,  Deceased. 

[Surrogate's  Courts  New  York  County,  March,  1916.) 

Taxes — ^Bequest  to  "Vivisection  Investigation  League"  subject  to 
transfer  tax — ^executor  entitxed  to  commissions  as  trustee. 

An  executor  and  tnistee  is  entitled  to  commissions  in  each  capacity. 

A  bequest  to  the  "Vivisection  Investigation  League/'  a  corporation 
organized  for  the  investigation  of  vivisection  both  upon  animals  and 
upon  human  beings,  and  for  carrying  on  any  work  for  the  purpose  of 
rousing  public  sentiment  against  the  evils  of  vivisection,  is  subject  to  a 
transfer  tax. 

Appeal  from  an  order  assessing  the  transfer  tax. 

Geller,  Rolston  &  Horan,  for  executors. 

Lafayette  B.  Gleason  (Schuyler  C.  Carlton,  of  counsel),  for 
state  comptroller. 

FowLEE,  S. —  This  appeal  from  the  order  assessing  a  tax 
upon  the  estate  of  the  decedent  brings  up  for  review  the  follow- 
ing questions:  First,  whether  tHe  executor  and  trustee  is  en- 
titled to  oonmiissions  in  each  capacity;  second,  whether  a  be- 
quest to  the  Vivisection  Investigation  League  is  subject  to  a 
transfer  tax.  The  testatrix  gave  to  the  Farmers'  Loan  and 
Trust  Company  the  sum  of  $40,000  in  trust  to  pay  the  income 
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to  certain  life  tenants  mentioned  in  the  will,  and  after  their 
death  to  pay  the  corpus  of  the  trust  fund  to  the  remaindermen. 
She  also  gave  the  Farmers'  Loan  and  Trust  Company  in  trust 
the  sum  of  $60,000  to  pay  the  income  to  certain  beneficiaries 
during  their  respective  lives,  and  to  pay  the  remainder  to  the 
persons  designated  in  her  will.  The  Farmers'  Loan  and  Trust 
Company  has  qualified  m  executor  of  the  will,  and  contends 
that  it  is  entitled  to  commissions  as  executor  and  also  to  com- 
missions as  trustee  upon  the  bequests  above  mentioned.  It  is 
the  duty  of  the  executor  to  collect  the  assets  of  the  estate  and 
to  make  the  payments  directed  by  the  testatrix  in  her  will. 
The  Farmers'  Loan  and  Trust  Company,  as  executor  of  the 
estate,  must  therefore  take  possession  of  the  assets  of  the  estate 
and  pay  over  to  itself  as  trustee  the  amounts  above  mentioned. 
As  trustee  it  has  no  title  to  the  property  until  it  has  been  paid 
over  to  it  bv  the  executor.  It  is  therefore  entitled  to  commis- 
sions  as  executor  for  receiving  and  paying  out  the  entire  assets 
of  the  estate,  and  it  is  also  entitled  to  commissions  as  trustee 
for  receiving  the  trust  funds  of  $40,000  and  $60,000,  re- 
spectively. (Layten  v.  Davidson,  95  N.  Y.  365.)  The  ap- 
praiser therefore  erred  in  refusing  to  deduct  the  trustee's  com- 
missions from  the  assets  of  the  estate.  The  testatrix  bequeathed 
the  sum  of  $5,000  to  the  Vivisection  Investigation  League. 
The  charter  of  this  corporation  shows  that  it  was  organized  for 
"  the  investigation  of  the  practice  of  vivisection  both  upon  ani- 
mals and  upon  human  beings,"  and  "  carrying  on  any  work  for 
the  purpose  of  rousing  public  sentiment  against  the  evils  of 
vivisection."  Section  221  of  the  Tax  Law  provides  that  prop- 
erty bequeathed  to  any  '  religious,  educational,  charitable,  mis- 
sionary, benevolent,  hospital  or  infirmary  corporation  "  shall 
not  be  subject  to  taxation.  Even  assuming  for  the  purpose  of 
this  application  that. investigations  of  the  practice  of  vivisection 
may  result  in  remedying  certain  of  the  evils  alleged  to  be  con- 
nected with  that  practice,  or  in  ameliorating  the  conditions 
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under  which  experiments  are  made,  1  do  not  think  that  a  cor- 
poration engaged  in  making  such  investigations  can  be  regarded 
as  charitable  or  benevolent  within  the  ordinary  meaning  of  those 
words.  I  am  therefore  inclined  to  think  that  the  Vivisection 
Investigation  League  is  not  embraced  within  the  classification 
of  exempt  corporations  under  section  221  of  the  Tax  Law,  and 
that  the  bequest  to  it  is  not  exempt  from  taxation.  The  appeal 
on  this  point  is  dismissed.  The  order  fixing  tax  will  be  re- 
versed, and  the  appraiser's  report  remitted  to  him  for  the  pur- 
pose of  allowing  commissions  as  executor  and  trustee  on  the 
sums  of  $60,000  and  $40,000  bequeathed  to  the  Farmers'  Loan 
and  Trust  Company  in  trust. 
Order  reversed. 


Matter  of  the  Estate  of  Clarence  Warden,  Deceased. 

{Surrogate's  Courts  New  York  County,  March,  1916.) 

Taxes — ^Transfer  of  bonds  and  mortgages  on  real  estate  subject  to 

taxation. 

A  transfer  of  bonds  and  mortgages  on  real  estate  in  this  State  by 

virtue  of  a  power  of  appointment  exercised  by  the  decedent  is  to  be 
.     regarded  as  his  property  for  the  purposes  of  the  Transfer  Tax  Law  and 

is  subject  to  taxation  under  the  provisions  of  that  law  in  force  at  the 

date  of  his  death. 

Appeal  from  an  order  assessing  the  transfer  tax. 

Cadwalader,    Wickersham    &    Taft    (Francis    Smyth    and 
Laurence  Millet,  of  counsel),  for  W.  F.  Warden. 

Charles  T.  Kunkel,  for  state  comptroller. 

FowLEE,  S. —  The  appointee  of  certain  property  transferred 
by  virtue  of  the  exercise  of  a  power  of  appointment  by  the 
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decedent  herein  has  appealed  from  the  order  assessing  a  tax 
upon  the  value  of  said  property  and  contends  that  it  is  not 
subject  to  a  transfer  tax  in  this  State.  William  D.  Warden 
died  in  1895,  leaving  a  will  by  which  he  gave  to  Clarence  War- 
den, the  decedent  herein,  a  surviving  life  estate  in  one-half  of  a 
certain  trust  fund  bequeathed  to  Juliet  P.  R.  Carington  for  life. 
He  also  gave  to  the  decedent  the  power  to  appoint  the  remainder 
after  his  surviving  life  estate  in  the  trust  fund.  The  decedent 
herein  died  in  1907,  and  Juliet  P.  R.  Carington  died  in  1913. 
The  decedent  made  a  will  in  which  he  exercised  the  power  of 
appointment  given  to  him  under  the  will  of  William  D.  Warden. 
By  virtue  of  the  exercise  of  that  power  certain  property,  con- 
sisting of  bonds  and  mortgages  on  real  estate  in  this  State,  was 
transferred  to  William  F.  Warden,  the  appellant  herein.  The 
value  of  the  property  transferred  was  ascertained  by  the  ap- 
praiser to  be  the  sum  of  $24,655.  William  D.  Warden,  the 
donor  of  the  power,  had  his  domicile  in  the  Kingdom  of  Qreat 
Britain  and  Ireland,  and  the  trustees  under  his  will  were  non- 
residents of  this  State.  The  decedent,  Clarence  Warden,  had 
his  domicile  in  the  State  of  Maine.  The  aflSdavit  filed  with 
the  appraiser  on  behalf  of  the  estate  alleged  that  the  only  prop- 
erty within  the  State  of  New  York  held  by  the  trustees  under 
the  will  of  William  D.  Warden  for  the  benefit  of  Juliet  P.  R. 
Carington  at  the  date  of  decedent's  death  consisted  of  bonds  and 
mortgages  on  New  York  real  estate.  It  is  not  specifically 
alleged  that  the  bonds  were  physically  located  within  this  State, 
but  this  material  fact  is  conceded  in  the  brief  of  the  attorneys 
for  the  estate.  The  question  presented  for  determination  there- 
fore is  whether  the  transfer  of  such  bonds  and  mortgages,  by 
virtue  of  the  power  of  appointment  exercised  by  the  decedent, 
is  subject  to  a  transfer  tax.  The  appellant  contends  that  the 
decedent  when  he  exercised  the  power  of  appointment  given  to 
him  in  the  will  of  William  D.  Warden  transferred  only  a  chose 
in  action,  and  as  the  dpcedent  was  a  nonresident  such  a  ohose 
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in  action  had  its  situs  in  the  State  in  which  he  had  his  domicile. 
While  it  is  true  that  the  decedent  at  the  time  of  his  death  was 
not  entitled  to  any  specific  part  of  the  property  held  in  trust 
for  the  benefit  of  Juliet  P.  R.  Carington,  he  had  the  right  to 
appoint  that  property  if  she  died  without  issue.  As  she  left 
no  issue,  the  power  of  appointment  given  to  the  decedent  be- 
came absolute  immediately  upon  her  death,  and  the  property 
constituting  the  trust  fund  was  then  transferred  to  the  ap- 
pointee by  virtue  of  the  power  of  appointment  exercised  by  the 
decedent.  Subdivision  6  of  section  220  of  the  Tax  Law  pro- 
vides that  when  any  person  shall  exercise  a  power  of  appoint- 
ment it  shall  be  deemed  a  transfer  txable  in  the  same  manner  as 
though  the  property  to  which  the  appointment  relates  belonged 
absolutely  to  the  donee  of  the  power.  The  decedent  herein 
exercised  the  power,  and  the  property  which  was  actually  trans- 
ferred by  the  exercise  of  the  power  was  the  bonds  and  mort- 
gages located  in  this  State.  Such  property,  therefore,  is  to  be 
regarded  as  the  property  of  the  decedent  for  the  purposes  of 
the  Transfer  Tax  Law,  and  is  subject  to  taxation  under  the 
provisions  of  that  law  in  force  at  the  date  of  decedent's  death. 
It  is  true  that  the  particular  property  mentioned  in  the  ap- 
praiser's report  was  not  transferred  at  the  date  of  decedent's 
death,  because  the  power  was  not  absolute  at  that  time,  but  as 
soon  as  the  event  upon  which  the  power  was  limited  took  place, 
the  exercise  of  the  power  by  the  decedent  became  effective  and 
the  property  passed  under  it  to  the  appointee.  The  facts  in 
this  case  are  practically  the  same  as  those  in  Matter  of  Wright 
(214  N.  T.  714).  In  that  matter  this  court  held  that  the  prop- 
erty passing  by  virtue  of  the  power  of  appointment,  and  which 
consisted  of  stocks  of  domestic  corporations,  was  subject  to  a 
tax  in  this  State.  The  Court  of  Appeals  affirmed  that  decision 
except  as  to  the  deduction  of  the  life  estate  of  the  donee  of  the 
power.  Upon  the  authority  of  that  case  I  will  hold  that  the 
bonds  and  mortgages  which  were  located  in  this  State,  and  which 
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were  transferred  to  the  appointee  by  virtue  of  the  power  of  ap- 
pointment exercised  by  the  decedent,  are  subject  to  a  transfer 
tax  under  the  Tax  Law  of  this  State.  The  appraiser,  however, 
should  have  deducted  from  the  value  of  such  bonds  and  mort- 
gages the  value  of  the  life  estate  of  Juliet  P.  R.  Carington. 
(Matter  of  Wright,  supra,)  The  order  fixing  tax  will  be  re- 
versed, and  the  appraiser's  report  remitted  to  him  for  the 
purpose  of  deducting  the  value  of  Juliet  P.  R.  Carington's 
life  interest  in  the  value  of  the  bonds  and  mortgages  subject  to 
a  tax  in  this  State. 

Order  reversed. 


Matter  of  Proving  the  Last  Will  and  Testament  of  Fanny  M. 
DoRSEY,  Deceased,  as  a  Will  of  Real  and  Personal  Prop- 
erty. 

{Surrogaie'a  Court,  New  York  County,  March,  1916.) 
Trial — Weight  op  evidence — In   contested   probate  fboceeding — ^Pbo- 

CEDTJRE  UNDER  NEW  SURROGATES'  LaW  WHEN  JURY  TRIAL  IS  DEMANDED— 

Code  Civ.  Pro.,  §§  998,  1233— New  trial. 
Surrogates — ^Procedure  under  new  law — ^New  trial — ^Evidence — ^When 

verdict  set  aside — ^WlLLS. 

Where  at  the  close  of  the  evidence  in  a  contested  probate  proceeding 
the  surrogate,  on  all  the  controverted  questions  of  fact  put  to  the  jury 
by  an  interlocutory  order  based  on  contestants'  objections  and  demanding 
a  jury  trial,  directs  a  verdict  substantially  in  favor  of  the  will,  the 
proper  practice,  in  order  to  give  the  surrogate  time  for  appropriate  con- 
sideration of  the  merito,  is  to  direct  proponent  to  move  pursuant  to 
section  1233  of  the  Code  of  Civil  Procedure  for  judgment  at  a  later  day 
in  the  term  on  the  answers  of  the  jury  and  at  the  same  time  to  direct 
the  contestants  to  move,  at  a  date  deferred,  for  a  new  trial  on  the  minutes 
pursuant  to  section  998  of  the  Code  of  Civil  Procedure. 

The  procedure  under  the  new  Surrogates'  Law,  where  a  jury  trial  is 
demanded,  considered,  and  the  motion  for  a  new  trial  denied  and  the 
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motion  for  a  decree  of  probate  on  the  findings  of  the  jury  granted.  Had 
the  evidence  been  submitted  to  the  jury  and  had  they  found  against  the 
will  their  verdict  must  have  been  set  aside  as  against  the  weight  of 
evidence. 

Proceedings  upon  the  probate  of  a  will. 
Phelan  Beale,  for  proponent. 
Bertrand  L.  Pettigrew,  for  contestant. 

FowLEK,  S. —  The  trial  of  the  controverted  questions  of  fact 
(put  to  the  jury  by  an  interlocutory  order  dated  November  1, 
1915,  based  on  the  contestant's  objections  demanding  a  trial  by 
jury  of  such  controverted  issues)  came  on  for  hearing  before 
me  and  a  jury,  duly  impaneled  and  selected  for  the  purpose, 
at  this  Trial  Term  of  this  court.  At  the  close  of  the  evidence 
I  directed  a  verdict  on  all  the  questions  so  put  to  the  jury,  sub- 
stantially in  favor  of  the  will.  I  then  directed  meo  motu  the 
proponent  to  move,  pursuant  to  section  1233  of  the  Code  of 
Civil  Procedure,  for  judgment  at  a  late  day  in  the  term  on  the 
answers  of  the  jury  (duly  subscribed  by  the  foreman  and  the 
jurors),  and  at  the  same  time  I  directed  the  contestant  to  move 
for  a  new  trial  at  a  day  deferred  on  the  minutes,  pursuant  to 
section  998  of  the  Code  of  Civil  Procedure. 

I  believe  this  is  the  proper  practice,  and  that  section  1233 
of  the  Code  of  Civil  Procedure  should  be  held  to  apply  to  ver- 
dicts rendered  by  a  jury  on  the  controverted  issues  of  fact  put 
to  them  in  this  court,  although,  as  I  pointed  out  in  Matter  of 
Plate  (93  Misc.  Rep.  423),  the  answers  of  a  jury  to  questions 
are  not  a  special  verdict,  and  not  a  general  verdict.  But  they 
more  nearly  resemble  a  special  verdict,  as  defined  by  the  Code, 
than  a  general  verdict.  The  Code,  to  which  we  are  referred  in 
gross  for  guidance  by  the  new  Surrogates'  Law,  seems  to  contem- 
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plate  only  two  generic  kinds  of  verdict,  and  in  this  respect  it  is 
faulty. 

It  is  necessary  that  the  practice,  on  trials  with  the  aid  of 
juries  in  the  courts  of  the  surrogates  for  this  county,  should  be 
speedily  settled  upon  a  rational  basis.  In  my  judgment,  both  of 
the  sections  of  the  Code  indicated  apply  to  trials  with  juries 
in  this  court  for  reasons  I  shall  hereafter  state  at  length.  One 
other  section  also  applies  to  such  proceedings:  Section  1185 
of  the  Code  of  Civil  Procedure,  when  the  trial  of  an  issue  by 
a  jury  presents  only  questions  of  law,  the  judgment  may  direct 
the  jury  to  render^  verdict  subject  to  the  opinion  of  the  court. 
In  that  event  the  motion  for  judgment  may  be  made  by  either 
party  and  must  be  made  at  a  term  of  the  Appellate  Division 
of  the  Supreme  Court.  (Code  Civ.  Pro.,  §  1234.)  In  most 
of  the  courts  of  the  surrogates,  especially  those  in  the  rural 
counties  of  this  State,  jury  trials  never  have  taken  place,  and  in 
all  probability  such  trials  never  will  take  place,  the  surrogates 
of  such  counties  electing  to  send  such  matters  to  the  Supreme 
Court,  as  they  may  lawfully  do.  We  shall  get  no  aid  on  the 
proper  practice  from  those  counties.  But  in  this  great  county 
it  is  becoming  common,  in  the  smaller  estates  more  particularly, 
to  demand  trials  by  jury  in  contested  probate  proceedings.  Too 
many  result  in  settlements,  the  fear  of  a  trial  by  jury  on  wills 
is  so  great.  Thus  it  is  essential  that  the  practice  in  such  pro- 
ceedings with  juries  should  be  speedily  settled  in  this  county 
and  the  sections  made  applicable  to  trials  by  jury  by  section 
2770  of  the  Code  of  Civil  Procedure  of  the  new  Surrogates' 
Law  determined.  When  I  concluded  that  I  ought  to  take  my 
part  in  the  jury  business  of  this  court  I  found  it  necessary  to 
determine  what  sections  of  the  Code  were  made  applicable  to 
trials  by  jury.  There  had  been  up  to  February,  1916,  but 
twenty  trials  by  jury  since  September  1,  1914,  and  the  practice 
was  not  altogether  uniform  nor  with  exception  of  the  last  trial 
such  as  I  could  follow.      Out  of  the  twenty  jury  trials  in  all 
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under  the  new  law  nine  verdicts  had  been  directed  by  the  surro- 
gate. The  percentage  of  verdicts  against  wills  was  very  much 
greater  than  the  percentage  of  rerjected  wills  under  the  old  law. 
Out  of  the  eleven  issues  left  to  the  jury,  there  were  four  disr 
agreements,  making  seven  cases  actually  decided  by  juries  in. 
this  court  in  practically  one  and  a  half  years  of  court  work. 

That  a  motion  for  judgment  should  not  now  be  made  or 
decided  immediately  on  the  rendition  of  the  verdict  I  believed 
when  I  deferred  the  motion  in  this  proceeding  to  a  later  day* 
The  practice  of  the  employment  of  juries  in  this  court  is  so 
novel  that  unless  we  proceed  graviter  et  lente  we  m'ay  seriously 
obstruct  the  rights  and  powers  now  regulated  by  the  Statute  of 
Wills.  I  know  of  no  such  formidable  attack  on  the  testa- 
mentary power,  venia  iestandij  as  the  new  Surrogates'  Law 
affords,  if  the  trials  by  jury  in  the  courts  of  the  surrogates  are 
conducted  by  judges  and  juries  not  impressed  by  the  wisdom 
of  the  Statute  of  Wills,  the  gravity  of  the  situation,  the  im- 
IK>rtance  of  the  testamentary  power  to  society  at  large,  and  the 
clear  right  of  a  competent  testator  to  do  what  he  pleases  with  his 
own.  The  slightest  weakening  on  any  of  these  points  by  judge 
or  jury  will  result,  nine  times  out  of  ten,  in  injustice  too  grave 
to  be  lightly  contemplated.  It  is  for  this  reason  that  on  chal- 
lenges to  the  favor  on  the  selection  of  juries  in  this  court,  in 
contested  probates,  every  one  of  those  drawn  should,  before  he 
is  accepted  as  a  trial  juror,  be  interrogated  as  to  his  attitude 
to  the  Statute  of  Wills  and  the  abstract  right  of  testators  to  do 
-with  their  own  as  they  please.  This  has  not  been  the  practice, 
and  yet  it  is  common  knowledge  that  many  persons  in  this  com- 
monwealth do  not  approve  of  the  Statute  of  Wills  or  of  testa- 
mentary dispositions  differing  from  the  Statute  of  Distributions. 
Such  are  not  competent  to  serve  as  jurors  in  contested  probates 
under  the  new  law. 

It  may  be  said  that  any  error  in  the  trial  of  contested  pro- 
bates can  be  corrected  by  an  appeal.     What  an  idle  and  incon- 
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siderate  suggestion!  Let  me  illustrate  by  an  example:  The 
father  and  breadwinner  comes  to  die;  he  Reaves  the  accumula- 
tion of  a  laborious  life,  $50,000  (this  is  far  above  the  average 
of  estate)  and  surviving  him  a  widow  and  five  or  ten  children, 
some  of  them  infants.  His  will  leaving  all  to  the  widow  is 
contested,  perhaps  by  a  guardian  (appointed  by  this  court). 
After  long  delay  the  contested  probate  comes  to  trial  with  a 
jury  in  this  court.  The  verdict  of  the  jury  is  against  the  will. 
There  has  been  a  mistrial,  patent,  open  and  nortorious.  Where 
is  the  money  to  come  from  to  correct  the  iniquity  on  appeal? 
The  family  are  starving;  all  need  their  money  now.  So  the 
will  of  the  dead  man,  wise  and  prudent  as  it  is,  is  ignored  by 
the  parties.  The  will  fails,  the  Statute  of  Wills  is  defeated, 
and  the  last  wishes  of  the  dead,  which  ought  to  be  so  solemn  to 
all  right-minded  men,  are  ignored.  Only  the  guardian  has 
profited  in  the  case.  It  is  the  people  of  the  poorer  sort  who  are 
going  to  be  the  victims  of  such  malpractice,  ignorant  practice  or 
want  of  skill  on  the  part  of  m-yself  or  the  jury.  It  is  for  this 
reason  and  in  order  that  no  blame  should  lie  at  my  own  door  in 
this  matter  that  I  directed  the  motion  for  judgment  on  the  find- 
ings in  this  case  to  be  deferred  until  I  could  consider  the  matter 
afresh  with  proper  deliberation. 

The  practice  of  moving  for  judgment  in  this  court  at  a  de- 
ferred day  is  consistent  with  the  old  practice  in  this  county  and 
in  all  courts  of  this  character,  as  it  gives  ample  time  for  that 
fuller,  deliberate  and  requisite  consideration  on  the  part  of  the 
surrogate,  who  remains  the  exclusive  judge  of  probate  under 
the  new  law,  and  who  must  be  satisfied  in  hie  conscience,  pur- 
suant to  section  2614,  Code  of  Civil  Procedure,  before  the  law 
allows  him  to  enter  a  decree  of  probate  based  on  any  verdict. 
Unless  he  is  careless  or  unmindful  of  his  main  official  obligation, 
he  must,  in  my  opinion,  take  time  before  acting  on  the  verdict 
By  some  delay  in  re-examining  the  case  before  proceeding  to 
decree  of  probate  the  chances  of  error  will  be  lessened.      My 
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for  this  reason  that  I  directed  the  motion  for 

an  th-e  findings  to  be  deferred  until  I  could  consider 

X   this  matter  as  fully  as  its  importance  and  novelties 

ocated. 

The  cross-motion  for  r  new  trial  on  the  minutes,  at  a  de- 
ferred day,  is  also  essential,  in  my  judgment,  to  the  due  admin- 
istration of  justice  in  this  court  under  the  new  procedure.    The 
record  can  then  be  deliberately  inspected  and  considered.    There 
is  no  other  case  tried  with  a  jury  which  requires  more  readiness, 
technical  skill   and  ability  on  the  part  of  the  trial  judge  than 
cases  tried  with  a  jury  on  the  validity  of  wills.      The  truth  of 
this  will  be  perceived  if  we  reflect  that  the  common  law  of  evi- 
dence has  been  made  mainly  in  two  classes  of  jury  cases ;  crimes 
and  ejectmefnts  involving  the  validity  of  wills.      I  am  free  to 
confess  I  feel  rery  unequal  to  the  novel  and  inadequate  methods 
of  trial  now  prescribed  for  this  court      It  has  been  said  by  a 
justice  of  the  Supreme  Court  of  ripe  and  valuable  experience 
that  the  new  Surrogates'  Law  is  not  a  workable  act.      But  on 
this  point  I  have  no  opinion.    I  shall  give  it  the  most  favorable 
construction  I  can.     That  is  a  duty  incombent  on  every  minister 
oi  justice.       The  frequent  errors,  on  the  part  of  the  ablest 
common-lavr  judges,  in  ejectments  inolving  wills  was  a  strong 
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to  certain  life  tenants  mentioned  in  the  will,  and  after  their 
death  to  pay  the  corpus  of  the  trust  fund  to  the  remaindermen. 
She  also  gave  the  Farmers'  Loan  and  Trust  Company  in  trust 
the  sum  of  $60,000  to  pay  the  income  to  certain  beneficiaries 
during  their  respective  lives,  and  to  pay  the  remainder  to  the 
persons  designated  in  her  will.  The  Farmers'  Loan  and  Trust 
Company  has  qualified  a«  executor  of  the  will,  and  contends 
that  it  is  entitled  to  commissions  as  executor  and  also  to  com- 
missions as  trustee  upon  the  bequests  above  mentioned.  It  is 
the  duty  of  the  executor  to  collect  the  assets  of  the  estate  and 
to  mako  the  payments  directed  by  the  testatrix  in  her  will. 
The  Farmers'  Loan  and  Trust  Company,  as  executor  of  the 
estate,  must  therefore  take  possession  of  the  assets  of  the  estate 
and  pay  over  to  itself  as  trustee  the  amounts  above  mentioned. 
As  trustee  it  has  no  title  to  the  property  until  it  has  been  paid 
over  to  it  by  the  executor.  It  is  therefore  entitled  to  commis- 
sions as  executor  for  receiving  and  paying  out  the  entire  assets 
of  the  estate,  and  it  is  also  entitled  to  commissions  as  trustee 
for  receiving  the  trust  funds  of  $40,000  and  $60,000,  re- 
spectively. (Layton  v.  Davidson,  95  N.  Y.  365.)  The  ap- 
praiser therefore  erred  in  refusing  to  deduct  the  trustee's  com- 
missions from  the  assets  of  the  estate.  The  testatrix  bequeathed 
the  sum  of  $5,000  to  the  Vivisection  Investigation  League. 
The  charter  of  this  corporation  shows  that  it  was  organized  for 
"  the  investigation  of  the  practice  of  vivisection  both  upon  ani- 
mals and  upon  human  beings,"  and  "  carrying  on  any  work  for 
the  purpose  of  rousing  public  sentiment  against  the  evils  of 
vivisection."  Section  221  of  the  Tax  Law  provides  that  prop- 
erty bequeathed  to  any  '  religious,  educational,  charitable,  mis- 
sionary, benevolent,  hospital  or  infirmary  corporation  "  shall 
not  be  subject  to  taxation.  Even  assuming  for  the  purpose  of 
this  application  that  investigations  of  the  practice  of  vivisection 
may  result  in  remedying  certain  of  the  evils  alleged  to  be  con- 
nected with  that  practice,  or  in  ameliorating  the  conditions 
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under  which  experiments  are  made,  1  do  not  think  that  a  cor- 
poration engaged  in  making  such  investigations  can  be  regarded 
a8  charitable  or  benevolent  within  the  ordinary  meaning  of  those 
words.  I  am  therefore  inclined  to  think  that  the  Vivisection 
Investigation  League  is  not  embraced  within  the  classification 
of  exempt  corporations  under  section  221  of  the  Tax  Law,  and 
that  the  bequest  to  it  is  not  exempt  from  taxation.  The  appeal 
on  this  point  is  dismissed.  The  order  fixing  tax  will  be  re- 
versed, and  the  appraiser's  report  remitted  to  him  for  the  pur- 
pose of  allowing  commissions  as  executor  and  trustee  on  the 
sums  of  $60,000  and  $40,000  bequeathed  to  the  Farmers'  Loan 
and  Trust  Company  in  trust. 
Order  reversed. 


Matter  of  the  Estate  of  Clarence  Wakden,  Deceased. 

{ Surrogate's  Court ^  New  York  County ,  March,  19 Id.) 

Taxes — ^Tbansfeb  of  bonds  and  mobtoaoes  on  beal  estate  subject  to 

taxation. 

A  transfer  of  bonds  and  mortgages  on  real  estate  in  this  State  by 

virtue  of  a  power  of  appointment  exercised  by  the  decedent  is  to  be 
.     regarded  as  his  property  for  the  purposes  of  the  Transfer  Tax  Law  and 

is  subject  to  taxation  under  the  provisions  of  that  law  in  force  at  the 

date  of  his  death. 

Appeal  from  an  order  assessing  the  transfer  tax. 

Cadwalader,    Wickersham    &    Taft    (Francis    Smyth    and 
Laurence  Millet,  of  counsel),  for  W.  F.  Warden. 

Charles  T.  Kunkel,  for  state  comptroller. 

Fowler,  S. —  The  appointee  of  certain  property  transferred 
by  virtue  of  the  exercise  of  a  power  of  appointment  by  the 
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decedent  herein  has  appealed  from  the  order  assessing  a  tax 
upon  the  value  of  said  property  and  contends  that  it  is  not 
subject  to  a  transfer  tax  in  this  State.  William  D.  Warden 
died  in  1895,  leaving  ^  will  by  which  he  gave  to  Clarence  War- 
den, the  decedent  herein,  a  surviving  life  estate  in  one-half  of  a 
certain  trust  fund  bequeathed  to  Juliet  P.  R.  Carington  for  life. 
He  also  gave  to  the  decedent  the  power  to  appoint  the  remainder 
after  his  surviving  life  estate  in  the  trust  fund.  The  decedent 
herein  died  in  1907,  and  Juliet  P.  R.  Carington  died  in  1913. 
The  decedent  made  a  will  in  which  he  exercised  the  power  of 
appointment  given  to  him  under  the  will  of  William  D.  Warden. 
By  virtue  of  the  exercise  of  that  power  certain  property,  con- 
sisting of  bonds  and  mortgages  on  real  estate  in  this  State,  was 
transferred  to  William  F,  Warden,  the  appellant  herein.  The 
value  of  the  property  transferred  was  ascertained  by  the  ap- 
praiser to  be  the  sum  of  $24,655.  William  D.  Warden,  the 
donor  of  the  power,  had  his  domicile  in  the  Kingdom  of  Great 
Britain  and  Ireland,  and  the  trustees  under  his  will  were  non- 
residents of  this  State.  The  decedent,  Clarence  Warden,  had 
his  domicile  in  the  State  of  Maine.  The  aflBdavit  filed  with 
the  appraiser  on  behalf  of  the  estate  alleged  that  the  only  prop- 
erty within  the  State  of  New  York  held  by  the  trustees  under 
the  will  of  William  D.  Warden  for  the  benefit  of  Juliet  P.  R. 
Carington  at  the  date  of  decedent's  death  consisted  of  bonds  and 
mortgages  on  New  York  real  estate.  It  is  not  specifically 
alleged  that  the  bonds  were  physically  located  within  this  State, 
but  this  material  fact  is  conceded  in  the  brief  of  the  attorneys 
for  the  estate.  The  question  presented  for  determination  there- 
fore is  whether  the  transfer  of  such  bonds  and  rtiortgages,  by 
virtue  of  the  power  of  appointment  exercised  by  the  decedent, 
is  subject  to  a  transfer  tax.  The  appellant  contends  that  the 
decedent  when  he  exercised  the  power  of  appointment  given  to 
him  in  the  will  of  William  D.  Warden  transferred  only  a  chose 
in  action,  and  as  the  dpcedent  was  a  nonresident  such  a  chose 


MATTER  OF  WARDEN.  349 

r 

in  action  had  its  sitvs  in  the  State  in  which  he  had  his  domicile. 
While  it  is  true  that  the  decedent  at  the  time  of  his  death  was 
not  entitled  to  any  specific  part  of  the  property  held  in  trust 
for  the  benefit  of  Juliet  P.  R.  Carington,  he  had  the  right  to 
appoint  that  property  if  she  died  without  issue.  As  she  left 
no  issue,  the  power  of  appointment  given  to  the  decedent  be- 
came absolute  immediately  upon  her  death,  and  the  property 
constituting  the  trust  fund  was  then  transferred  to  the  ap- 
pointee by  virtue  of  the  power  of  appointment  exercised  by  the 
decedent.  Subdivision  6  of  section  220  of  the  Tax  Law  pro- 
vides that  when  any  person  shall  exercise  a  power  of  appoint- 
ment it  shall  be  deemed  a  transfer  txable  in  the  same  manner  as 
though  the  property  to  which  the  appointment  relates  belonged 
absolutely  to  the  donee  of  the  power.  The  decedent  herein 
exercised  the  power,  and  the  property  which  was  actually  trans- 
ferred by  the  exercise  of  the  power  was  the  bonds  and  mort- 
gages located  in  this  State.  Such  property,  therefore,  is  to  be 
regarded  as  the  property  of  the  decedent  for  the  purposes  of 
the  Transfer  Tax  Law,  and  is  subject  to  taxation  under  the 
provisions  of  that  law  in  force  at  the  date  of  decedent's  death. 
It  is  true  that  the  particular  property  mentioned  in  the  ap- 
praiser's report  was  not  transferred  at  the  date  of  decedent's 
death,  because  the  power  was  not  absolute  at  that  time,  but  as 
soon  as  the  event  upon  which  the  power  was  limited  took  place, 
the  exercise  of  the  power  by  the  decedent  became  effective  and 
the  property  passed  under  it  to  the  appointee.  The  facts  in 
this  case  are  practically  the  same  as  those  in  Matter  of  Wright 
(214  X.  Y.  714).  In  that  matter  this  court  held  that  the  prop- 
erty passing  by  virtue  of  the  power  of  appointment,  and  which 
consisted  of  stocks  of  domestic  corporations,  was  subject  to  a 
tax  in  this  State.  The  Court  of  Appeals  affirmed  that  decision 
except  as  to  the  deduction  of  the  life  estate  of  the  donee  of  the 
power.  Upon  the  authority  of  that  case  I  will  hold  that  the 
bonds  and  mortgages  which  were  located  in  this  State,  and  which 
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functions  of  judge  and  jury  were  misunderstood  or  confused,  as 
the  law  reports  show,  and  the  practice,  at  best,  was  far  from 
ideal  or  according  to  common-law  precedent.  It  is  these  prece- 
dents which  regulate  all  trials  by  jury  in  this  State.  Whether 
old  section  2653-a  ever  worked  justice  as  compared  with  the 
still  older  law  on  wills,  I  much  doubt.  But  that  section  has 
now,  in  any  event,  disappeared  unmoumed  in  the  limbo  of 
curiosities  and  anomalies  of  th©  law.  I  do  not  consider  it  neces- 
sary, at  this  time,  to  point  out  the  differences  between  other 
repealed  sections  of  the  old  Code  which  might  be  regarded  as 
parallel. 

As  the  rules  regulating  onus  probandi  in  proceedings  of  this 
character  are  not  yet  settled  by  the  decisions  of  this  State  except 
on  pleas  of  undue  influence,  duress  and  fraud,  I  shall  at  this 
time  not  refer  to  them  further  than  to  say  they  present  very 
serious  questions  in  the  as  yet  not  fully  developed  stage  of  our 
jurisprudence.  To  complete  a  corpus  juris  of  our  own  will 
take  several  centuries  more. 

This  opinion  is  perhaps  already  too  extended,  but  at  the  out- 
set of  the  novel  proceedings  inaugurated  by  the  new  Surrogates' 
Law  it  is  necessary  that  all  the  things  to  which  I  have  alluded 
should  be  considered.  I  have  already  held  that  the  verdict  of 
a  jury  is  not  made  conclusive  on  the  surrogate^by  statute  (Matter 
of  Plate,  93  Misc.  Rep.  423;  Matter  of  Eno,  supra) ^  but  this 
was  in  conformity  with  Hawke  v.  Hawke  (82  Hun,  439,  445), 
where  the  difference  was  pointed  out  between  a  statute  making 
a  verdict  conclusive  and  one  not  making  it  conclusive.  A  mo- 
tion for  judgment  on  the  answers  of  the  jury  and  a  motion  for 
a  new  trial  are  in  accord  with  the  appropriate  sections  of  the 
Code  cited.  That  these  motions  should  be  deferred  and  not 
made  at  once  on  the  rendition  of  the  verdict  is  in  conformity 
with  common  prudence,  in  view  of  the  novel  situations  created 
by  the  new  Surrogates'  Law. 

The  motions  for  judgment  and  a  new  trial  having  come  on 
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to  be  heard  after  mature  and  deliberate  examination  of  the 
record  of  the  trial  in  this  matter,  I  am  convinced  that  there  was 
no  serious  error  and  that  it  was  my  duty  and  judicial  obligation 
to  direct  a  verdict  in  favor  of  the  will.  Had  I  left  the  matter 
to  the  jury  and  had  they  found  against  the  will,  the  verdict  must 
have  been  set  aside  as  against  the  weight  of  evidence.  (Herring 
v.  Hoppock,  15  N.  Y.  409;  Storey  v.  Brennan,  id  624;  Cagger 
V.  Lansing,  64  id.  413,  417;  Moore  v.  Bristol,  2  Wkly.  Dig. 
293;  Birdsall  v.  Patterson,  51  N.  Y.  43,  47,  48;  Browne  v. 
Murdock,  12  Abb.  N.  C.  36(>;  Dobie  v.  Armstrong,  160  N.  Y. 
594;  Hagan  v.  Stone,  174  id.  320.)  -  The  motion  for  a  new 
trial  must  therefore  be  denied  and  the  motion  for  decree  of 
probate  on  the  findings  of  the  jury  granted.  Settle  decree  on 
two  days'  notice,  in  conformity  with  this  direction,  providing 
that  the  will  propounded  for  probate  is  the  last  will  and  testa- 
ment of  the  testatrix,  and  as  such  entitled  to  probate. 

Decreed  accordingly. . 


Matter  of  the  Petition  of  Xellie  W.  Dunn  to  Prove  the  Last 
Will  and  Testament  of  Martha  Anna  Bablow,  Deceased. 

(Surrogate's  Court,  Kings  County,  March,  1916.) 
Wills — Proceedixo   fob   pbobate   in    Surrogate's   Court — When   jury 

TRIAL    DEMANDED — ^NeW    TRIAL — EVIDENCE — ^VeRDICT — WhEN    MOTION    TO 
SET  ASIDE  VERDICT  DENIED. 

The  verdict  of  a  jury  in  a  proceeding  for  the  probate  of  a  will  in-  the 
Surrogate's  Court  is  conclusive,  and  while  the  court  is  under  the  serious 
responsibility  of  setting  aside  the  verdict,  if,  upon  grounds  well  recog- 
nized, it  should  not  endure,  there  can  be  no  interference  with  the  verdict 
unless  it  be  accompanied  by  an  order  for  a  new  trial  by  jury,  and  if  the 
verdict  be  not  set  aside  there  is  no  power  in  the  court  to  proceed  to 
decree  in  defiance  of  the  findings  of  the  jury. 

In  a  proceeding  for  the  probate  of  a  will  in  which  a  jury  trial  had 
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been  demanded  the  jury  by  direction  of  the  court  found  that  the  instru^ 
ment  was  duly  executed  and  was  not  procured  by  fraud  or  undue  in- 
fluence, and  upon  submission  to  them  of  the  question  as  to  testamentary 
capacity  of  testatrix  rendered  a  verdict  that  she  was  possessed  of  testa- 
mentary capacity.  The  contestant  moved  to  set  asidie  the  verdict  and  for 
a  new  trial.  On  the  hearing  at  which  no  exceptions  taken  at  the  trial 
were  presented  there  was  added  in  behalf  of  the  contestant  the  assertion 
that  the  verdict  as  to  testamentary  capacity  was  not  conclusive  and 
that,  notwithstanding,  the  court  remained  under  the  duty  before  ad- 
mitting the  will  to  probate  to  inquire  into  all  the  circumstances-  and  to 
be  satisfied  otherwise  than  by  the  conclusion  of  the  jury  that  the  will 
wieta  genuine  and  valid  in  its  execution,  and  that  testatrix  was  in  all 
respects  competent  to  make  a  will  and  was  not  under  restraint. 

Held,  that  the  evidence  being  amply  sufficient  if  believed  by  the  jury 
to  justify  their  finding,  and  there  being  no  indication'  that  their  verdict 
was  affected  by  other  than  fair  and  rational  consideration,  the  motion 
so  far  as  it  seeks  an  independent  decision  by  the  court  on  the  question 
of  testamentary  capacity  will  be  denied  as  will  also  the  motion  for  a 
new  trial. 

Proceeding  upon  the  probate  of  a  will. 

Harold  E.  Lippineott,  for  contestant,  for  motion. 

Frank  Harvey  Field,  for  proponent,  opposed  to  motion. 

Ketciiam,  S. —  In  a  proceeding  for  the  probate  of  a  will^ 
there  has  been  a  trial,  by  jury,  upon  demand  therefor  in  which 
were  presented  the  questions  of  execution,  testamentary  capacity 
and  undue  influence. 

By  direction  of  the  court,  the  jury  found  that  the  will  was 
duly  executed  and  that  it  was  not  procured  by  fraud  or  undue 
influence.  Upon  submission  to  the  jury  of  the  remaining 
question,  a  verdict  was  rendered  that  the  testatrix  was  possessed 
of  testamentary  capacity. 

At  the  close  of  the  trial,  the  only  application  of  the  contestant 
was  that  the  verdict  be  set  aside  and  that  a  new  trial  be  granted. 
The  motion  was  adjourned  for  a  deliberate  hearing,  at  which 
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no  exceptions  taken  at  the  trial  were  presented,  and  the  sole 
question,  as  defined  when  the  motion  was  made,  was,  whether 
or  not  the  verdict  as  to  testamentary  capacity  should  be  set  aside, 
and  a  new  trial  by  another  jury  be  awarded. 

There  was  then  added,  in  behalf  of  the  contestants,  the  asser- 
tion that  the  verdict  was  not  conclusive,  and  that  in  its  despite 
the  court  remained  under  the  duty  before  admitting  the  will  to 
probate  to  inquire  into  all  the  facts  and  circumstances,  and  to 
be  satisfied,  otherwise  than  by  the  conclusions  of  the  jury,  that 
the  will  was  genuine  and  valid  in  its  execution,  and  that  the 
testatrix  was  in  all  respects  competent  to  make  a  will  and  was 
not  under  restraint. 

With  this  suggestion  engrafted  upon  it,  the  original  motion 
divides  into  inconsistent  branches. 

The  moving  parties'  demand  for  a  new  trial  has  no  reason 
for  its  being,  except  in  the  theory  that  the  finding  of  some  jury, 
now  or  hereafter,  is  the  sole  adjudication  upon  which  probate 
must  be  granted  or  denied.  It  excludes  all  right  of  the  surro- 
gate to  impose  his  own  determination  upon  the  issues. 

On  the  other  hand,  the  prayer  that  the  court  shall  itself  con- 
sider the  questions  upon  which  probate  depends,  and  thereupon 
enter  its  decree,  does  not  seek  such  new  trial,  but,  on  the  con- 
trary, would  not  only  avoid  the  present  verdict,  but  would  make 
another  impossible. 

Hence,  both  the  remedies  sought  by  the  contestants  cannot  be 
had.  If  the  surrogate  shdl  impose  his  own  judgment  upon 
the  issues,  in  disregard  of  the  verdict,  the  motion  for  a  new 
trial  must  abate. 

If  the  law  in  its  express  and  manifold  provisions  for  a  new 
trial  (Code  Civ.  Pro.,  §§  2539,  2770,  and  §§  970,  999,  1002, 
1003,  made  applicable  to  this  court),  intends  that  the  present 
verdict,  if  approved,  or  another  verdict,  if  required,  shall  be 
the  basis  of  the  decree,  then  it  becomes  impossible  for  the  surro- 
gate to  exercise  any  right  or  duty  of  independent  inquiry. 
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Which,  then,  of  these  two  forms  of  relief,  is  the  only  one 
which  the  aggrieved  party  can  ask,  since  he  cannot  avail  him- 
self of  both  ? 

The  question  is  of  the  utmost  gravity,  for  if  this  court  should 
now  substitute  its  own  judgment  for  the  finding  of  the  jury, 
there  would  remain  no  room  to  apply  the  provisions  of  the  Code 
cited  supra  which  seem  to  ordain  and  regulate  tte  motion  for 
new  trial. 

In  support  of  the  claim  that  the  surrogate  may  now  make  his 
decree  in  disr^ard  of  the  verdict,  there  are  cited  the  opinions 
of  Mr.  Surrogate  Fowler.  (Matter  of  Plate,  93  Misc.  Rep. 
423;  Matter  of  Eno,  94  id.  100;  Matter  of  Dorsey,  id.  566.) 
If  the  views  of  the  learned  judge  were  in  anywise  related  to  the 
disposition  of  the  matters  in  which  they  were  pronounced,  this 
court  would  generally  be  inclined  to  bow  to  them,  not  only  as 
the  fruitage  of  an  incomparable  erudition,  but  as  the  adjudica- 
tion of  a  court  dignified  in  its  station  and  its  person. 

None  of  the  expressions  presently  to  be  quoted  was,  however, 
other  than  an  incident  in  an  abstract  review  of  the  general  sub- 
ject of  trials  by  jury  in  probate  cases,  and  the  disposition  of 
the  motion  which,  in  each  instance,  was  then  before  the  court 
could  not  have  been  affected  by  the  truth  or  the  untruth  of  the 
observations  upon  which  the  contestants  rely.  Hence,  the 
language  of  the  learned  judge,  while  of  profound  interest  to 
those  who  have  learned  to  measure  the  accuracy  and  sobriety  of 
his  judgments,  still  lacks  all  authority  save  that  which  is  grate- 
fully accorded  to  the  personal  reflections  of  a  writer  of  distinct 
eminence. 

Says  Mr.  Surrogate  Fowler  :  "  The  surrogate  is  still  the 
only  officer  authorized  to  probate  wills  in  this  State.  The  Code 
yet  provides  that  in  any  and  every  probate  proceeding  it  is  the 
surrogate  and  not  the  jury  who  must  be  satisfied  of  the  *  genuine- 
ness of  the  will,  and  the  validity  of  its  execution  '  (§  2614,  Code 
Civ.  Pro.).      When  the  surrogate  is  not  satisfied  with  the  ver- 
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diet  of  a  jury  rendered  in  this  court  upon  issues  submitted  to 
them  in  a  probate  proceeding,  it  would  be  against  all  conscience 
and  precede^pt  for  the  surrogate  to  abdicate  his  most  responsible 
functions  and  refuse  to  fulfill  his  sworn  obligations  out  of 
deference  to  a  bad  verdict  of  a  common  jury.  In  common-law 
actions  or  in  prosecutions  for  alleged  crimes,  according  to  the 
course  of  our  common  law,  I  have  a  profound  respect  for  trial 
by  jury.  But  a  will  contest  in  this  court  is  not  a  common-law 
action.  At  common  law  no  right  of  trial  by  jury  existed  on 
claims  against  the  validity  of  testamentary  dispositions  or  in 
any  probate  proceeding  on  testaments.  A  devise  on  the  other 
hand,  was  only  submitted  to  a  jury  in  ejectments  or  in  some  bills 
of  right,  or  on  a  devisavU  vel  non  issued  out  of  chancery,  and 
then  only  because  at  common  law  a  devise  was  regarded  as  a 
deed  of  conveyance.  The  new  Surrogates'  Code  of  1914  wisely 
fails  to  provide  that  the  verdicts  of  juries  in  contested  probates 
shall  be  binding  on  the  surrogate  unless  such  verdicts  are  found 
in  the  Supreme  Court.  This  excellence  of  the  new  Surrogates' 
Code,  I  hope,  was  not  an  accident."  (Matter  of  Plate,  supra.) 
The  learned  surrogate  again  writes  as  follows :  "  By  the 
express  terms  of  section  2614  of  the  present  Code  of  Civil  Pro- 
cedure the  surrogate  remains  even  under  the  new  procedure  the 
exclusive  judge  of  probate.  He  alone  can  make  a  decree  of 
probate.  That  mandatory  section,  to  which  I  refer,  directs 
that :  '  Before  admitting  a  will  to  probate,  the  surrogate  must 
inquire  particularly  into  the  facts  and  circumstances,  and  must 
be  satisfied  of  the  genuineness  of  the  will,  and  the  validity  of 
its  execution.'  The  section  now  regulating  the  trial  by  jury  in 
contested  probate  proceedings  (Code  Civ.  Pro.,  §  2538)  pro- 
vides that  in  probate  proceedings  the  surrogate  must  make  an 
order  directing  the  trial  by  jury  of  any  controverted  question 
of  fact  if  any  party  appearing  seasonably  demands  such  trial.' 
This  last  mentioned  section  must  be  so  construed  as  to  harmonize 
with  section  2614,  Code  of  Civil  Procedure.     The  jury  are  not 
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by  the  new  act  made  judges  of  probate,  but  triers  of  certain  con- 
troverted facts  to  be  submitted  to  them  by  the  trial  surrogate 
in  probate  proceedings.  Unless  the  judge  of  probata  is  satisfied 
with  the  answers  of  the  jury  to  the  special  questions  thus  sub- 
mitted to  them,  it  is  obvious  that  the  surrogate  cannot  admit  the 
will  to  probate  if  he  conscientiously  discharges  the  mandate 
committed  to  him  alone  by  section  2614,  Code  of  Civil  Pro- 
cedure. It  would  be  wrong  for  the  surrogate  to  ignore  his  oflSi- 
cial  and  personal  obligations,  because  of  the  findings  of  a  jury, 
if  they  were  not  satisfactory  to  the  surrogate.  There  is  no  pro- 
vision of  law  which  makes  the  answers  or  findings  of  the  jury 
to  the  questions  submitted  to  them  by  the  surrogate  conclusive 
per  se  on  the  conscience  of  the  surrogate,  unless  the  trial  of  such 
issues  is  had  in  the  Supreme  Court.     (Code  Civ.  Pro.,  §  2538.) 

"  In  view  of  the  sections  of  the  Code  (2614,  2538)  just  men- 
tioned it  is  obvious,  I  think,  that  the  old  practice  on  a  devisavit 
vel  non  once  issued  out  of  chancery  affords  an  outline  for  the 
logical  practice  to  be  pursued  when  the  trial  is  had  with  the  aid 
of  a  jury  in  the  Surrogates'  Courts  under  the  new  act.  If  the 
chancellor  was  not  satisfied  with  the  verdict  on  the  issues  sub- 
mitted to  the  jury,  he  directed  a  new  trial  or  trials,  sometimes 
as  many  as  three."      (Matter  of  Eno,  supra,) 

In  the  remaining  case  cited  supra  the  same  view  is  presented 
without  argument. 

The  section  of  the  Code  from  which  alone  Mr.  Surrogate 
Fowler  derives  his  conviction  that  the  surrogate  may  override 
a  verdict,  without  further  trial,  is  as  follows :  "  Before  ad- 
mitting a  will  to  probate,  the  surrogate  must  inquire  particularly 
into  all  the  facts  and  circumstances,  and  must  be  satisfied  with 
the  genuineness  of  the  will,  and  the  validity  of  its  execution. 

"  If  it  appears  to  the  surrogate  that  the  will  was  duly  exe- 
cuted ;  and  that  the  testator,  at  the  time  of  executing  it,  was  in 
all  respects  competent  to  make  a  will  and  not  under  restraint,  it 
must  be  admitted  to  probate  as  a  will  valid  to  pass  real  property, 
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or  personal  property,  or  both,  as  the  surrogate  determines,  and 
the  petition  and  citation  require,  and  must  be  recorded  accord- 
ingly. The  decree  admitting  it  to  probate  must  state  whether 
the  probate  was  or  was  not  contested.  (Code  Civ.  Pro.,  § 
2614.)" 

Provisions  according  trial  by  jury  before  the  surrogate,  pur- 
suant to  a  demand  therefor,  are  as  follows : 

Section  2538  provides :  "In  any  proceeding  for  the  probate 
of  a  will  in  which  any  controverted  question  of  fact  arises,  the 
surrogate  must  make  an  order  directing  the  trial  by  jury  of  such 
controverted  question  of  fact,  if  any  party  appearing  in  such 
proceeding  seasonably  demands  the  same.  *  *  *  The  surro- 
gate in  such  order  must  direct  that  such  trial  be  had  either  be- 
fore himself  and  a  jury,  or  at  a  trial  term  of  the  supreme  court 
to  be  held  within  the  county,  or  in  the  county  court  of  the 
county." 

The  section  then  proceeds,  with  respect  to  trial  in  a  court 
other  than  the  Surrogate's  Court,  as  follows :  "  The  verdict,  if 
not  set  aside  by  the  judge  before  whom  the  question  is  tried, 
shall  be  certified  to  the  surrogate's  court  by  the  clerk  of  the 
court  in  which  the  trial  took  place,  and  shall  be  conclusive  ex- 
cept upon  appeal." 

Section  2539  provides,  with  respect  to  the  trial  before  the 
surrogate  and  a  jury,  that  "  The  trial  shall  proceed  in  the  same 
manner  as  if  such  trial  were  had  in  the  supreme  court  at  a  trial 
term  thereof  held  in  and  for  the  county  of  such  surrogate,"  and 
the  section  closes  as  follows:  "  The  provisions  of  this  act  relat- 
ing to  trial  by  the  court  and  a  jury,  or  to  a  motion  for  new  trial, 
shall  apply  to  surrogates'  courts  and  to  the  proceedings  therein 
so  far  as  they  can  be  applied  to  the  substance  and  subject-matter 
of  such  proceedings  without  regard  to  form,  but  the  surrogate 
shall  have  no  power  to  set  aside  a  verdict  or  to  grant  a  motion 
for  a  new  trial  in  any  proceeding  in  which  the  trial  took  place 
in  a  court  other  than  the  Surrogate's  Court." 
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Section  2770  provides :  "  Except  where  a  contrary  intent  is 
expressed  in,  or  plainly  implied  from  the  context  of,  a  provision 
of  this  chapter,  all  other  portions  of  this  act,  and  the  general 
rules  of  practice  apply  to  surrogates'  courts  and  to  the  proceed- 
ings therein,  so  far  as  they  can  be  applied  to  the  substance  and 
subject  matter  of  a  proceeding  without  regard  to  its  form," 

The  thought  which  must  dominate  this  discussion  is  that  the 
legislation  by  which  the  duty  of  presiding  over  jury  trials  in 
probate  cases  was  vested  in  this  court  cannot  prevail  until  it  is 
found  to  have  provided  a  complete  assurance  to  litigants  in  such 
cases  of  an  adequate  and  serviceable  chance  to  possess  and  enjoy 
all  that  is  traditionally  inherent  in  the  right  of  trial  by  jury. 

Whether  in  a  probate  case  in  which  questions  arise  of  which 
a  party  concerned  has  the.  constitutional  right  to  that  mode  of 
trial,  or  in  a  like  case  in  which  such  right  is  vouchsafed  by 
"  express  provision  of  law,"  the  thing  which  the  law  has  pro- 
posed to  give  is  a  real  trial  by  jury,  with  all  the  safeguards 
which  alone  make  that  mode  of  trial  precious. 

"  The  grant  of  this  right  is  accompanied  by  the  provision 
that  every  decree  of  a  surrogate's  court  is  conclusive  as  to  all 
matters  embraced  therein  against  every  person  of  whom  juris- 
diction was  obtained."      (Code  Civ.  Pro.,  §  2550.) 

Since  a  decree  in  probate  is  thus  intended  to  exclude  all 
further  litigation  in  another  court  of  the  questions  laid  by  such 
decree,  it  results  that  unless  the  procedure  in  this  court  which 
the  new  act  brings  into  being  affords  a  fully  matched  equivalent 
for  the  right,  which  has  been  long  enjoyed  and  which  the  new 
act  abates,  the  scheme  of  legislation  must  be  offensive  to  human 
rights  and  must  come  to  ruin.  No  construction  of  these  statutes 
is  tolerable  which  shall  impress  upon  them  such  effect. 

The  question  must  be  regarded  in  its  proper  limitations.  It 
has  to  do  only  with  a  probate  case  in  which  the  trial  is  had  in 
this  court  upon  demand.     It  must  be  confined  to  a  case  in  which 
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there  is  a  conflict  of  evidence  obviously  requiring  submission 
of  the  fact  to  a  jury. 

It  must  be  assumed  that  the  argument  in  behalf  of  the  right 
of  a  surrogate  to  ignore  the  verdict  and  to  make  a  decree  in 
contravention  thereof  means  that  such  right  exists  whenever 
the  court  is  confronted  by  what  Mr.  Surrogate  Fowler  calls 
"  a  bad  verdict,"  that  this  function  of  the  court  is  something 
apart  from  the  duty  of  a  trial  judge  to  set  aside  a  verdict  and 
grant  a  new  trial,  upon  grounds  which  are  known  and  restricted, 
and  that  it  involves  a  power  not  only  of  reversing  the  pending 
verdict,  but  of  forbidding  any  further  verdict 

When  in  the  present  writing  a  verdict  is  referred  to  as  "  con- 
clusive," it  is  meant  only  that  it  is  conclusive  unless  set  aside 
on  mOrion  or  reversed  on  appeal. 

The  legislative  scheme,  if  for  a  moment  considered  apart  from 
section  2614,  discloses  a  purpose  to  recognize  the  existing  right 
of  trial  by  jury  and  to  preserve  it  by  an  efficient  substitute. 
Where  land  is  affected  by  the  will,  the  right  which  the  new  act 
must  maintain  in  a  new  guise  is  constitutional.  In  other  cases 
the  right  which  must  be  recognized  and  confirmed  is  that  which 
has  long  been  accorded  by  "  express  provision  of  law,"  as  in 
former  sections  2588  and  2653a. 

The  only  procedure  under  which  either  of  these  rights  was 
assured,  the  form  in  which  they  were  enjoyed  to  the  utmost,  is 
now  taken  away.  The  enactment  which  thus  extinguishes  the 
only  means  by  which  these  rights  were  once  asserted  cannot 
prevail  unless  it  affords  every  enjoyment  which  was  available 
under  the  condition  which  it  has  abolished. 

There  is  no  such  thing  as  a  right  of  trial  by  jury  unless  there 
is  embodied  in  it  the  right  to  another  trial  by  another  jury  in 
the  event  that  any  verdict  shall  be  set  aside.  In  all  that  is 
secured  by  either  constitutional  .or  statutory  grant,  the  only 
thing  worth  having  is  the  right  that  the  case  shall  not  be  de- 
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termined  otherwise  than  by  a  jury.  What  is  the  use  of  the 
right  unless,  when  one  verdict  shall  fail,  there  must  be  another  ? 

Under  stress  of  these  considerations  every  art  of  construction 
must  be  zealously  employed  to  give  to  this  new  act  efficiency 
and  not  defeat,  order  and  not  disorder.  Courts  must  be  loyal 
and  astute  in  the  endeavor  to  reach  a  reading  which  will  avoid 
collision  with  the  Constitution,  and  must  be  equally  anxious  to 
escape  a  finding  that  the  substitute  for  a  statutory  right  is  a 
sham  and  a  mockery. 

The  pre-existing  right  would  not  be  fulfilled  in  the  new  law 
if,  after  a  verdict,  whether  the  first  or  the  fifth,  the  court  could 
discard  the  jury's  finding  and,  without  submission  to  another 
jury,  assume  to  itself  the  last  disposition  of  the  issue. 

The  statutes  above  quoted,  which  assume  to  continue  in 
another  form  the  ancient  method  of  trial,  still  regarded  apart 
from  section  2614,  clearly  profess  to  preserve  the  motion  to  set 
aside  the  verdict  and  are  equally  solicitous,  in  case  of  its  vaca- 
tion, to  make  certain  that  the  issues  sh^l  remain  subject  to 
disposition  by  a  new  jury.  Provisions  of  all  the  Code  relating 
to  trial  by  the  court  and  a  jury,  or  to  a  motion  for  a  new  trial, 
are  made  applicable  to  Surrogates'  Courts,  so  far  as  they  can 
be  applied  to  the  substance  and  subject-matter  of  such  proceed- 
ings without  regard  to  form.     (§  2539.) 

The  "  act,"  the  provisions  of  which  are  thus  by  absorption 
made  a  part  of  section  2539,  is,  of  course,  all  the  act  known 
as  the  Code  of  Civil  Procedure  (§  3344)  as  amended.  This 
appears  beyond  dispute  in  the  title  of  the  new  act,  viz.,  "An 
act  to  amend  the  Code  of  Civil  Procedure."  It  also  appears 
throughout  the  new  chapter  18  by  numerous  references  to  "  this 
act,"  which  can  have  no  meaning  unless  applicable  to  the  whole 
act  affected  by  the  amendment. 

Among  the  provisions  thus  wrought  into  chapter  18  are  sec- 
tions 968,  970,  999  and  1002. 

Section  968  assures  a  jury  trial  in  cases  substantially  of  the 
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kind  in  which  there  was  a  precon«titutional  right  to  this  method 
of  trial. 

Section  970  then  treats  of  certain  other  "  issues  of  fact " 
which  shall  be  tried  by  jury.  These  issues  are  thos^  which  arise 
in  an  action  not  specified  in  section  968,  and  are  ^described  as 
issues  as  to  which  a  party  is  entitled  "  by  the  Constitution  or 
by  express  provision  of  law  to  a  trial  by  jury."  Section  970 
ordains  and  defines  their  method  of  trial,  and  provides  that  the 
finding  of  the  jury  thereon  "  is  conclusive  in  the  action  unless 
the  verdict  ia  set  aside,  or  a  new  trial  is  granted." 

Section  971  is  concerned  with  cases  in  which  a  party  is  not 
entitled  to  jury  trial  as  a  matter  of  right.  As  to  these  there  is 
no  provision  that  the  verdict  shall  be  conclusive.  The  section 
obviousrly  treats  only  of  the  cases  in  which  the  jury  verdict  is 
taken  for  the  information  of  the  judicial  conscience.  In  these, 
of  course,  the  court  may  treat  the  verdict  as  evidentiary,  and  may 
disregard  it.        . 

Such  cases  are  in  their  essence  triable  by  the  court,  and  the 
trial  by  the  court  is  still  in  progress  while,  as  a  mere  feature  of 
such  trial,  the  inquiry  of  the  jury  is  proceeding.  The  court  can 
ignore  the  verdict  in  whole  or  in  part;  can  take  the  verdict  of 
another  jury,  or  reject  it,  and  can  take  evidence  to  eke  out  or 
impair  the  finding  of  any  of  the  successive  juries.  The  pro- 
cedure in  these  cases* comes  down  from  past  generations,  with- 
out touch  of  innovation.  It  never  had  had  anything  to  do  with 
the  traditional  right  of  jury  trial.  Jury  trials  by  right  and 
jury  trials  within  the  discretion  of  the  court  always  presented 
sharp  and  recognized  distinctions,  and  it  has  never  been  heard 
that  the  absolute  right  could  be  satisfied  by  the  award  of  the 
wholly  discretionary  and  tentative  trial. 

Much  learning  on  the  subject  is  found  in  Carroll  v.  Bullock 
(207  N.  T.  567),  and  its  tributary  authorities. 

The  historical  background  of  section  971,  and  its  limitation 
to  cases  in  which  there  is  no  right  to  jury  trial,  make  it  plain 
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that  when  sections  2538  and  2539  supervened  upon  both  sec- 
tions 970  and  971,  and  expressly  dealt  only  with  cases  in  which 
the  right  of  jury  trial  either  existed  or  was  by  their  own  terms 
imposed,  the  legislative  thought  was  that  as  to  the  effect  of  the 
verdict  the  new  procedure  was  to  be  subject  only  to  the  section 
(970)  which  made  verdicts  conclusive. 

Then  comes  sections  999  and  1002,  containing  provisions  for 
new  trial.     These  are  doubtless  available  in  cases  tried  before  a 

« 

jury  without  right,  but  to  a  partial  extent  only,  since  in  these 
cases  it  is  within  the  discretion  of  the  court  to  disregard  the 
verdict.  As  to  the  eases  in  which  the  right  to  the  jury  trial 
exists,  the  two  sections  last  cited  affirm  that  an  element  of  that 
right  is  the  further  right  that  the  last  determination  in  the 
cause  shall  be  by  a  jury. 

In  section  999  this  appears  in  the  significant  provision t that 
the  motion  thereby  authorized  is  not  alone  to  set  aside  the  ver- 
dict, but  also  to  grant  a  new  trial.  In  section  1002  the  same 
purpose  is  revealed,  since  the  only  motion  contemplated  is  for 
a  new  trial. 

We  need  not  stay  to  demonstrate  that  the  "  issues  of  fact," 
referred  to  in  section  970,  are  so  manifestly  allied  to  the  "  con- 
troverted questions  of  fact  "  of  section  2538  that  the  provisions 
of  the  older  section  directing  the  procedure  for  the  trial  of 
issues  must  be  applied  to  the  trial  in  the*  Surrogate's  Court  of 
the  "  controverted  questions  of  fact  "  of  section  2538,  and  that 
the  provisions  of  the  older  section  directing  the  procedure  for 
the  trial  of  "  issues  "  must  be  applied  to  the  trial  in  the  Surro- 
gate's Court  of  the  "  controverted  questions,"  nor  will  it  be 
doubted  that  the  provisions  of  section  970  as  to  issues  in  the 
trial  of  "  actions  "  in  like  manner  apply  to  "  proceedings  "  in 
this  court. 

The  legislative  device,  by  which  in  one  part  of  a  statute  other 
parts  are  embodied  and  made  applicable  so  far  as  substantially 
possible,  is  old  and  has  been  applied  with  intelligence  and  safety 
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for  generations.  The  phrases  last  quoted  from  sections  2539 
and  2770,  by  which  other  portions  of  the  act,  so  far  as  possible, 
are  made  applicable  to  proceedings  in  Surrogates'  Courts,  were 
not  invented  in  1914.  Before  that  they  were  found  in  former 
section  2538. 

That  section  was  constantly  availed  of  with  a  freedom  which 
well  accorded  with  its  sensible  and  businesslike  spirit,  and  its 
numerous  applications  in  the  cases  will  relieve  any  qualms 
which  the  sciolist  might  otherwise  suffer  as  to  the  legislative 
intent  of  the  sections  cited.  They  must  mean  only  that  all 
rules  in  the  Code  touching  actions  will  govern  proceedings  in 
this  court,  and  that  all  rule©  therein  made  to  control  the  trial 
of  issues  of  fact  will,  so  far  as  applicable,  govern  the  trial  of 
controverted  questions  of  fact  in  this  court. 

We  have,  then,  a  consistent  system  defined  in  sections  968, 
970,  999,  1002  and  2539  of  the  Code.  It  intends  that  all  the 
questions  of  fact  in  probate  cases  as  to  which  a  party  is  entitled 
to  jury  trial  by  Constitution  or  by  express  provision  of  law  are 
the  subject  of  such  trial ;  th^at  such  trial  is  to  be  surrounded  by 
all  the  incidents  necessary  to  make  such  method  of  trial  an 
effectual  reproduction  of  the  ancient  right  of  trial ;  that  one  of 
these  express  provisions  of  law  is  contained  in  section  2538; 
that  as  to  any  of  these  questions,  when  tried,  the  verdict  is  con- 
clusive ;  that  there  shall  be  a  motion  for  a  new  trial  of  the  kind 
which  pertains  to  cases  in  which  a  party  is  entitled  by  the  Con- 
stitution or  by  express  provision  of  law  to  a  trial  by  jury  and 
that  no  motion  against  tjie  verdict  s-hall  prevail. unless  it  in- 
volve the  granting  of  a  new  trial  by  jury.  No  ingenuity  can 
escape  the  manifest  expression  and  intent  that  whatever  shall  be 
the  nature  and  effect  of  a  verdict  in  any  case,  wherever  tried, 
shall  be  the  nature  and  effect  of  a  verdict  reached  before  the 
surrogate. 

If  the  foregoing  deductions  were  open  to  doubt,  there  would 
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remain  a  most  convincing  demonstration  of  the  intent  of  sec- 
tions 2538  and  2539. 

It  is  provided  in  section  2538  that  if  the  trial  shall  take  place 
in  a  court  other  than  that  of  the  surrogate,  the  verdict  shall  be 
conclusive.  In  the  succeeding  section  this  provision  is  made 
applicable  to  the  Surrogate^  Court  and  to  the  probate  proceed- 
ing for  every  purpose.  Here  it  is  written  that  all  the  pro- 
visions anywhere  found  in  the  Code  of  Civil  Procedure  by  which 
the  Supreme  Court  may  be  aided  or  controlled  are  equally  ap- 
plicable for  the  guidance  or  constraint  of  the  surrogate  in  a  like 
case.  No  other  result  can  be  derived  from  the  direction  in 
section  2539  that  "  the  provisions  of  this  act  relating  to  a  motion 
for  a  new  trial  "  shall  apply  to  the  Surrogates'  Courts  and  to  the 
proceedings  therein. 

The  text  of  the  statute  is  sure  and  imperative  and  its  spirit, 
if  regarded,  would  confirm  it.  If  the  language  were  doubtful, 
could  it  be  suggested  that  the  Legislature  intended  an  incon- 
sistent mode  of  procedure  in  these  several  courts?  Even  to 
clear  an  ambiguity,  could  a  construction  be  adopted  which  would 
extort  from  the  statute  an  intent  that  when  a  county  judge  is 
also  surrogate,  and  has  presided  over  a  jury  trial  of  a  will  case  in 
the  former  relation,  he  must  entertain  a  motion  for  a  new  trial, 
and,  upon  granting  it,  must  direct  the  new  trial;  but  that  if 
the  same  officer  had  tried  the  same  case  in  the  Surrogate's  Court 
he  might  have  ignored  the  verdict  and  refused  to  allow  another  ? 

It  may,  therefore,  be  said  vsrith  confidence  that  the  only  kind 
of  jury  trial  in  this  court  which  is  conteiiiplated  in  the  language 
of  sections  2538  and  2539  is  the  one  in  which  the  verdict  is 
conclusive,  and  that  upon  its  vacation  there  can  be  no  disposition 
of  the  issues  except  at  a  new  trial  by  jury. 

The  further  endeavor,  will  be  to  sihow  that  this  conclusion  is 
not  impaired  by  a  just  construction  of  section  2614,  and  that 
any  duty  of  personal  consideration  of  the  questions  pertaining^ 
to  probate,  which  is  prescribed  by  that  section,  is  obviated  in 
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any  inst-ance  in  which  the  statute  ordains  another  method  of 
investigation. 

Against  this  Mr.  Surrogate  Fowler  says:  "  When  the  surro- 
gate is  not  satisfied  with  the  verdict  of  a  jury  rendered  in  this 
court  upon  issues  submitted  to  them  in  a  probate  proceeding,, 
it  would  be  against  all  conscience  and  precedent  for  the  surro- 
gate to  abdicate  his  most  responsible  functions  and  refuse  to 
fulfill  his  sworn  obligations  out  of  deference  to  a  bad  verdict 
of  a  common  jury."      (Matter  of  Plate,  supra,) 

This  has  a  solemn  purport,  if  justified,  but,  of  course,  it  has 
no  purport  if  the  only  construction  of  which  section  2614  is 
capable  is  found  to  be  that  the  surrogate  is  required  to  exercise 
the  duty  of  being  satisfied  by  the  searching  of  his  unaided  con- 
science only  when  the  statute  has  not  supplied  another  method 
of  reaching  the  same  result. 

Under  the  new  system  a  verdict  in  the  Supreme  Court  or  the 
County  Court  is  conclusive.  Not  only  is  this  expressly  de- 
clared in  the  statute,  but  it  is  asserted  by  Mr.  Surrogate 
Fowler.     There  is,  then,  one  event  in  which  the  section  means 

that  the  verdict  will  become  satisfied  by  the  lawful  duress  of  a 

« 

verdict  and  in  no  other  fashion.  This  alone  imposes  upon  the 
words  which  require  him  to  be  satisfied  a  significance  which,  if 
once  applied,  may  well  be  general  and  permanent.  No  longer 
can  these  words  be  said  to  inevitably  require  independent  and 
obstructive  processes  of  mind.  ^  Their  effect  is  now  seen  to  be 
the  same  as  if  in  their  place  it  was  said :  "  The  surrogate  must 
be  satisfied  by  the  use  of  his  mind  of  the  facts  essential  to  pro- 
bate, unless  such  facts  shall  be  determined  by  a  verdict,  and  in 
that  case  he  must  still  be  satisfied,  but  only  by  the  force  major 
of  the  verdict." 

Sections  2622  and.  2623  of  the  former  Code  contained  all  that 
is  now  found  in  section  2614.  Under  these  there  were  many 
instances  in  which  the  surrogate  was  under  a  judicial  need  and 
duty  to  yield  obedience  to  the  yoke  of  a  determination  not  his. 
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own  and  to  find  himself  satisfied',  only  by  rejecting  his  own  con- 
viction and  adopting  the  decision  of  others. 

How,  except  by  ownpulsion  and  surrender,  did  the  surrogate 
formerly  become  satisfied  when,  upon  an  absolute  reversal  of  his 
decree,  the  cause  was  remitted  to  him  with  the  direction  that 
the  same  be  disposed  of  according  to  the  satisfaction  of  the  appel- 
late court  ?  This  has  occurred  whenever,  upon  conceded  facts, 
the  conclusion  of  the  court  below  has  been  overruled  on  appeal. 

A  convenient  instance  is  supplied  by  the  cases  in  which  the 
surrogate,  upon  the  face  of  a  will,  has  found  that  it  was  not 
executed  "  at  the  end  thereof,"  and  the  appellate  court  has  other- 
wise decided.  In  such  cases  what  sworn  obligation  is  left  except 
that  of  B^ibmission  ? 

Before  the  revision  if  the  decree  of  the  surrogate,  made  after 
he  had  become  satisfied,  was  reversed,  a  new  trial  by  jury  was 
ordered.  If,  upon  such  trial,  the  verdict  was  opposed  to  the 
surrogate's  finding,  was  there  an  individual  satisfaction  or 
process  of  mind  whatever  on  the  part  of  the  surrogate  when  he 
came  to  make  the  decree  which  the  verdict  obliged  him  to  make  ? 

If,  under  the  law  as  it  was  before  1914,  the  surrogate  of  New 
York  county  should  have  directed  a  trial  by  jury  in  the  Supreme 
Court  of  a  case  of  probate,  would  he  not  have  abdicated  his  most 
responsible  function  and  forgotten  his  sworn  obligation  if  any 
such  existed  ?  Such  direction  would  then  have  been  a  voluntary 
desertion  of  any  supposed  duty  to  become  satisfied  by  a  per- 
sonal volition,  for  it  was  provided  that  a  verdict  in  such  trial 
was  conclusive.  Moreover,  if  a  trial  were  had  under  such 
direction  the  conclusive  verdict  would  supply  another  instance 
in  which  the  sworn  obligation  would  vanish  and  the  only  func- 
tion remaining  would  be  that  of  becoming  satisfied  by  the  ac- 
ceptance of  the  will  of  others. 

In  these  illustrations,  arising  before  1914,  the  reason  that  the 
surrogate  was  not  permitted  to  exercise  his  own  judgment,  when 
the  decision  of  another  court  contrary  to  his  own  was  certified 
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to  him,  can.  only  be  that  the  section  comm-anding  him  to  inquire 
particularly  and  to  be  satisfied  was  found  in  pari  materia  with 
other  sections  which  imposed  upon  him  duties  totally  incon- 
sistent with  any  interpretation  which  would  require  that  in 
every  decree  in  prolate  he  should  record,  his  personal  satis- 
faction. 

In  each  of  these  instances  the  word  "  satisfied  "  received  a 
construction  by  which  it  was  made  to  mean  "  convinced  by  his 
own  will,  if  he  is  left  without  help,  and  convinced  by  another 
court  if,  by  statute,  such  court  is  required  to  instruct  him." 

In  the  case  stated  supra,  in  which  the  supposed  question  was 
as  to  whether,  upon  conceded  facts,  the  will  was  duly  executed, 
the  surrogate  was,  as  he  still  is,  under  the  dominion  of  former 
section  2585,  reproduced  in  present  section  2764,  which  re-, 
quired  that  *'  the  court  below  shall  enter  the  judgment  or  order 
necessary  to  carry  the  determination  of  the  appellate  division 
into  effect" 

The  surrogate  was  again  subject,  in  the  same  supposed  case, 
to  the  provision  that  upon  remittitur  from  the  Court  of  Appeals 
he  was  under  the  duty  of  recording  the  judgment  of  the  appel- 
late court  (Code,  §  194),  and  that  such  duty  excluded  every 
other. 

In  the  second  illustration,  in  which  it  was  supposed  that  the 
surrogate  was  confronted  by  a  verdict  which  set  aside  his  own 
finding,  the  proceeding  was  subject  to  former  section  2588,  and 
it  was  uniformly  held,  and  was  recognized  by  constant  practice, 
that,  without  express  regulation  of  the  Code,  the  procedure  was 
controlled  by  section  2585,  so  that  upon  certificate  of  the  result 
the  surrc^ate  was  bound  to  enter  a  decree  accordingly.  (Matter 
of  Campbell,  48  Hun,  417;  Matter  of  Laudy,  35  App.  Div. 
543.) 

The  third  supposition  deals  with  the  case  in  which  the  surro- 
gate of  New  York  county  might  have  directed  a  trial  by  jury 
in  the  Supreme  Court.      Again  there  is  found  a  condition  in 
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which  the  only  way  by  which  the  surrogate  was  suffered  to  exer- 
cise the  duty  of  being  satisfied  was  by  abdicating  any  use  of  his 
mind. 

There  had  thus  grown  up  before  1914  a  statutory  and  judicial 
definition  of  the  word  "  satisfied,"  when  found  in  the  language 
from  which  section  2614  was  taken.  Whatever  the  word  meant 
in  other  surroundings,  in  this  language  it  came  to  mean  that  the 
surrogate  was  to  be  satisfied  in  the  manner  in  which  the  law 
required  him  to  be  satisfied  whenever  the  law  went  to  the  trouble 
of  telling  him  to  be  satisfied. 

It  was  this  construction  which  was  absorbed  in  the  act  of 
revision.  The  word,  as  well  as  the  phrase  which  contained  it, 
came  into  the  new  statute  charged  with  the  force  which-  it  had 
,  gathered. 

It  would  not  ordinarily  be  of  real  importance  to  question 
whether  this  process,  the  language  of  former  sections  2622  and 
2623,  was  regarded  as  itself  expressive  of  the  sense  thus  derived 
from  it  or  was  bent  from  it«  natural  meaning  by  the  powers  of 
construction.  But  the  inquiry  should  be  pressed  from  a  jusrt 
regard  for  the  weight  of  the  views  against  which  this  opinion 
is  set. 

A  statutory  direction  that  a  judicial  officer  shall  be  "  satis- 
fied "  as  to  a  matter  of  fact  can  only  intend  that  he  shall  reach 
conviction  by  the  employment  of  normal  methods  of  investiga- 
tion. It  contemplates  nothing  but  judicial  behavior.  It  is 
not  an  invitation  to  the  caprice  or  vanity  of  a  man.  It  is  the 
command  of  the  law,  addressed  to  the  loyalty  and  humility  of 
its  minister.  It  cannot  mean  that  when  the  law  has  become 
satisfied,  the  voice  of  the  law  may  refuse  its  service.  The  surro- 
gate need  only  be  "  judicially  satisfied."  (Cooper  v.  Benedict, 
3  Dem.  136 ;  Matter  of  Eckler,  47  Misc.  Rep.  320.)  If  all  the 
matters  which  make  for  probat/C  appear,  "  he  has  no  discretion, 
but  is  required  to  admit  the  will  to  probate."  (Matter  of  Davis, 
182  N.  Y.  468,  4Y5.) 
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Instances  are  many  in  which  the  satisfaction  of  a  judge  as  to 
a  fact  must  precede  his  act.  It  is  not  rash  to  say  that  in  every 
such  case  the  judge  must  do  the  act  and  record  his  satisfaction 
of  the  fact  whenever  his  original  conviction  is  overruled.  For 
these  instances  in  the  Code  of  Civil  Procedure,  see  sections 
636,  2054,  2310,  2323-a,  2347,  2441,  2446,  2449,  2471-a,  2905, 
2965,  2971,  3163. 

Moreover,  in  section  2614  and  its  predecessors,  the  duty  of 
the  surrogate  to  be  satisfied  has  not  been  left  without  impres- 
sive exposition  in  the  context  In  all  these  sections  the  manner 
in  which  the  task  of  being  satisfied  must  be  discharged  is  pre- 
scribed with  a  precision  and  fullness  which  leave  nothing  except 
the  ordinary  responsibility  attendant  upon  a  judicial  act 

"  If  it  appears  to  the  surrogate  that  the  will  was  duly  exe- 
cuted," etc.,  '^  it  must  be  admitted  to  probate."  (Code  Civ. 
Pro.,  §  2614,  former  §  2623.) 

Can  it  be  questioned  that  the  act  of  satisfaction  and  .the  ap- 
pearance of  the  fact  are  the  same  act  ?  That  they  are  is  affirmed 
in  Matter  of  Davis  (supra).  Can  the  court  see  the  fact. and 
remain  unsatisfied? 

Numerous  authorities  acquiesce  in  this  construction  of  the 
sections  prescribing  that  the  surrogate  must  be  "  satisfied." 
They  contain  no  argument  on  the  point  and  seem  to  have  pro- 
ceeded without  recognition  of  any  doubt. 

The  language  by  which  this  duty  is  prescribed  has  been 
specifically  construed. 

In  Matter  of  Bartholick  (141  N.  Y.  166),  the  will  was  ad- 
mitted to  probate  by  the  surrogate  as  a  will  of  both  real  and 
personal  estate.  An  appeal  was  taken  by  one  who  described 
herself  only  as  an  heir-at-law.  No  next  of  kin  appealed.  The 
decree  was  reversed,  and  a  new  trial  was  granted.  Upon  the 
trial,  the  verdict  was  against  the  validity  of  the  instrument. 
When  this  result  was  certified  to  the  surrogate  he  was  asked  to 
maintain  his  decree  so  far  as  it  admitted  a  will  of  personal 
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estate,  upon  the  ground  that  the  finding  in  that  regard  was 
untouched  bv  the  verdict 

This  he  refused  to  do,  and  made  a  decree  denying  probate 
generally  and  setting  aside  the  former  record  in  probate.  That 
in  this  ^t  he  exercised  no  responsibility  but  proceeded  only 
under  the  constraint  of  the  verdict,  appears  from  his  statem^it 
that  he  entered  the  decree  in  the  form  mentioned  because  the 
Supreme  Court  had  reverbed  the  former  decree  entered  by  him 
without  limiting  the  reversal  to  the  will  as  a  will  of  real  estate, 
and  that  he,  therefore,  considered  himself  precluded  from  limit- 
ing the  decree  to  the  real  estate  as  requested^ 

Judge  Peckham  says :  ^'  The  finding  of  the  jury,  standing 
as  it  did  in  full  force,  was  the  exact  equivalent  to  a  finding  by 
the  surrogate  to  the  same  effects  Upon  such  a  finding  based 
upon  evidence  l^ally  taken  has  Xhe  surrogate  any  legal  right 
to  admit  a  will  to  probate  for  any  purpose  ?  "  And  the  opinion 
proceeds  to  deny  that  any  such  right  exist-s  in  the  statute  which 
directs  that  the  surrogate  must  be  ^'  satisfied." 

The  surrogate's  decision  was  also  sustained  upon  grounds  not 
material  to  the  present  controversy,  but  with  them  was  not  only 
the  expression  quoted  supra,  but  the  clear  holding  that  the  surro- 
gate had  no  right  to  set  up  his  own  convictions  against  a  finding 
of  a  jury  even  though  its  adjudication  as  such  did  not  embrace 
the  issue  as  to  personal  estate.  It  is  impossible  not  to  see  that 
the  court  held  that  it  would  have  been  wrong  if  the  surrogate 
had  insisted  upon  being  satisfied  with  his  earlier  judgment  when 
the  jury,  however  irregularly,  had  overruled  him. 

The  surrogate  is  fully  persuaded  that  the  verdict  of  a  jury 
in  a  probate  case  tried  in  this  court,  upon  the  deniknd  of  a  party, 
is  conclusive;  that  while  the  court  is  under  the  serious  respon- 
sibility of  setting  aside  such  verdict,  if  upon  grounds  well  recog- 
nized it  should  not  endure,  there  can  be  no  interference  with  a 
verdict  unless  it  be  accompanied  by  an  order  for  a  new  trial  by 
jury,  and  that,  alx)ve  all,  if  the  verdict  shall  not  be  set  aside 
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there  is  no  power  in  the  court  to  proceed  to  decree  in  defiance 
of  the  finding  of  the  jury. 

^he  motion,  so  far  as  it  seeks  an  independent  decision  by  the 
court  of  the  question  of  testamentary  capacity,  is  denied. 

The  motion  for  a  new  trial  must  be  denied. 

The  case  was  tried  with  commendable  fairness  and  modera- 
tion. It  was  argued  without  appeal  to  passion,  prejudice  or 
other  illicit  emotion.  It  was  submitted  to  the  jurors  with  due 
admonition.  There  was  before  them  evidence  amply  sufficient, 
if  accepted,  to  justify  their  finding,  and  there  is  no  sign  that 
their  verdict  was  affected  by  other  than  fair  and  rational  con- 
siderations. 

Decreed  accordingly. 


Matter  of  the  Estate  of  Fkederick  Messing,  Deceased. 

{Surrogaie'a  Court,  Niagara  County,  April,  1916.) 

exscutobs  and  admini8tbat0rs — judicial  settlement  op  accounts — 
Rejection  of  disputed  claim — Code  Civ.  Pbo.,  §  2681. 

Where  no  written  consent  that  a  disputed  claim  against  decedent's 
estate  be  heard  and  determined  upon  the  judicial  settlement  of  the  ac- 
counts of  the  executrices  has  been  filed  in  the  surrogate's  office,  and  no 
action  upon  said  claim  has  been  brought  within  three  months  after  its 
rejection,  a  motion  to  dismiss  the  claim  which  was  rejected  July  20^  1915, 
at  which  time  section  2681  of  the  Code  of  Civil  Procedure  as  amended 
in  1914  was  in  force,  must  be  denied,  and  the  claim  be  tried  and  deter- 
mined on  the  judicial  settlement. 

Motion  to  dismiss  claim. 


Dow  Vroman,  for  claimant. 
Smith  &  Maldiner,  for  executrices. 
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Fish,  S. —  The  claim  of  William  H.  Kinzly  was  duly  pre- 
sented to  the  execiutrices.  It  was  rejected  July  20,  1915,  at 
which  time  section  2681  of  the  Code  as  amended  by  chapter 
443  of  the  Laws  of  1914  was  in  force.  This  section  wa:j 
further  amended  by  chapter  644,  Laws  of  1915,  taking  effect 
September  1,  1915.  Xo  written  consent  that  said  claim  bo 
heard  and  determined  upon  the  judicial  settlement  of  the  ac- 
counts of  the  executrices  has  been  filed  in  the  surrogate's  office 
and  no  action  was  brought  for  the  recovery  thereof  within  three 
months  after  its  rejection.  The  executrices  assert  that  the 
daim  is  barred  under  the  terms  of  said  section  as  it  read  at 
the  time  of  the  rejection  of  the  claim.  Said  section  2681  was 
a  consolidation  of  former  sections  2718  and  1822  of  the  Code 
redrafted  and  amended.  The  part  containing  the  short  Statute 
of  Limitations  is  taken  frorft  section  1822  and  it  was  well  set- 
tled that  this  section  1822  was  highly  penal  and  should  be 
strictly  construed  (Broderick  v.  Smith,  3  Lans.  26)  ;  and  said 
section  2681,  so  far  as  the  Statute  of  Limitations  therein  con- 
tained is  concerned,  is  likewise  highly  penal  and  should  be 
strictly  construed.  It  is  to  be  noted  that  said  former  section 
1822  not  only  barred  claimant  from  maintaining  an  action  on 
his  claim  but  also  "  from  every  other  remedy  tp  enforce  pay- 
ment thereof  out  of  decedent's  property."  In  the  consolidated 
section  2681  j  as  amended,  the  claimant  is  "  forever  barred  from 
maintaining  such  an  action,"  and  the  above  quoted  words  from 
said  section  1822  are  omitted,  thereby  indicating  that  the  Legis- 
lature in  the  consolidated  section  did  not  intend  to  bar  claimant 
from  anything  except  the  bringing  of  an  action  on  his  claim 
and  intended  to  leave  him  open  to  pursue  his  remedy  in  the 
Surrogate's  Court. 

I  think  the  true  meaning  of  said  section  2681  as  it  existed  on 
July  20,  1915,  is  that  where  a  written  consent  is  not  filed  an 
action  on  the  claim  is  barred  after  three  months  from  its  re- 
jection; but  in  such  case  the  claim  is  to  be  tried  and  determined 
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on  the  judicial  settlement.  'Judge  He  axon  who  wrote  the 
section  so  construed  it  in  bis  work  on  Surrogates'  Courts,  last 
edition,  at  pages  1162,  1163. 

Motion  to  dismiss  claim  denied. 


Matter  of  the  Final  Settlement  of  the  Accounts  of  Walter  S. 
Sanford,  as  Executor  of  the  Last  Will  and  Testament  of 
Helen  J.  Habvey,  Deceased. 

{Surrogate's  Court,  Chenango  County,  April,  1916.) 
Statute    of    Limitations — When    begins    to    bun — Disputed    claims 

AGAINST  estate — WhEN  CLAIM  ALLOWED. 

Upon  the  hearing  of  a  disputed  claim  against  an  estate  it  appeared 
that  claimant  docketed  a  deficiency  judgment  in  foreclosure  against 
decedent  and  another,  having  theretofore  signed  an  agreement  at  the 
request  of  their  attorney  by  the  terms  of  which  claimant  wa»  not 
entitled  to  enforce  any  deficiency  judgment  by  execution  until  after  the 
death  of  both  defendants  in  the  foreclosure  action.  It  further  appeared 
that  both  said  agreement  and  a  deed  of  certain  real  estate  by  decedent 
were  recorded  together.  The  other  defendant  in  the  foreclosure  action 
died  before  the  decedent  herein,  who  used  said  agreement  to  discharge 
the  lien  of  the  deficiency  judgment  upon  the  real  property  sold  after  the 
docketing  thereof .  Held,  that  because  of  said  agreement  the  Statute  of 
Limitations  did  not  begin  to  run  until  the  death  of  decedent  herein,  and 
that  the  claim  should  be  allowed,  with  interest  from  the  date  of  entry 
of  the  deficiency  judgment. 

Proceeding  upon  final  judicial  settlement  of  the  accounts 
of  an  executor. 

Joseph  M.  Forsythe,  for  Walter  S.  Sanford,  executor. 

Ward  X.  Truesdell   (Hubert  C.  Stratton,  of  counsel),  for 
Edward  Daniels,  claimant. 
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Hill,  S. —  This  is  a  claim  presented  by  Edward  J.  Daniel* 
against  the  above  entitled  estate.  Objection  was  made  thereto. 
It  is  heard  by  stipulation  on  final  accounting  before  the  surro- 
gate. 

In  December,  1891,  the  claimant  herein,  Edward  Daniels, 
started  an  action  for  the  foreclosure  of  a  real  estate  mortgage 
upon  certain  property  owned  by  one  Sarepta  Harvey  and  ihe 
decedent  Helen  J.  Harvey.  The  plaintiff  was  represented  by 
Charles  A.  Fuller,  his  attorney,  and  the  defendants  were  repre- 
sented by  D.  L.  Atkyns,  an  attorney  then  living  and  residing 
at  Sherburne,  N:  Y.,  who  has  since  died.  The  attorneys  for 
the  respective  parties  met  at  the  office  of  Mr.  Fuller  on  ihe 
8th  day  of  February,  1892.  A  stipulation  on  that  date  was 
made  by  Mr.  Atkyns,  attorney  for  the  defendants,  one  of  whom 
was  the  decedent,  whereby  he  waived  the  service  of  all  papers 
in  the  action,  and  it  appears  that  attorney  Atkyns  produced  at 
that  conference  an  instrument  entitled  in  the  foreclosure  action^ 
the  body  of  which  instrument  is  as  follows : 

"  This  indenture  made  this  8th  day  of  February,  1892,  be- 
tween Edward  Daniels,  party  of  the  first  part,  the  above  named 
plaintiff,  and  Sarepta  V.  Harvey  and  Helen  J.  Harvey,  parties 
of  the  second  part,  Witnesseth: 

"  That  the  said  party  of  the  first  part  in  consideration  that 
the  parties  of  the  second  part  have,  at  the  request  of  the  plain- 
tiff, procured  one  Stephen  Benton  to  release  his  lien  upon  the 
mortgaged  premises,  and  that  the  defendant  Sarepta  V.  Harvey 
has  appeared  by  attorney  in  the  above  entitled  action,  and 
admitted  the  personal  service  of  a  copy  of  the  summons  and 
complaint  herein,  without  actual  service  of  a  copy  thereof  to 
her,  and  for  value  received,  hereby  covenants  and  agrees  that 
in  case  of  a  deficiency  arising  upon  the  sale  in  foreclosure,  in 
the  above  entitled  action,  and  the  entry  of  a  judgment  therefor, 
he  will  at  no  time  during  the  life  of  said  parties  of  the  second 
part,  or  either  of  them,  issue  any  execution  for  the  collection 
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thereof  against  any  property,  real  or  personal,  of  the  said  par- 
ties of  the  second  part,  or  either  of  them,  nor  resort  to  any 
legal  or  equitable  proceedings  for  the  collection  thereof,  except 
under  the  circumstances  hereinafter  mentioned,  the  purpose 
and  intent  of  this  instrument  being  that  no  part  of  such  judg- 
ment shall  be  collected  of  any  property  of  either  of  said  parties 
of  the  second  part,  during  their  lives,  or  the  life  of  either  of 
them,  or  out  of  any  fund,  remainder  or  surplus  arising  from 
any  sale  of  their  property,  to  which  they  or  either  of  them 
would  be  entitled,  if  it  were  not  for  such  judgment,  and  it  i& 
further  covenanted  and  agreed  by  the  said  party  of  the  first 
part,  that  if  the  parties  of  the  second  part,  shall  at  any  time^ 
sell  or  disi)ose  of  their  real  estate,  then,  and  in  that  case,  such 
premises  are  to  be  released  from  the  lien  of  this  judgment,  or 
such  judgment  shall  thereupon  cease  to  operate  or  remain  as  a 
lien  thereon,  without  a  formal  release. 

"  But  if  at  any  time,  there  shall  be  a  sale  of  the  real  estate  of 
said  parties  of  the  second  part,  or  either  of  them,  under  such 
circumstances  that  neither  of  said  parties  of  the  second  part 
could  take  any  part  of  the  proceeds  of  such  sale,  or  of  any  sur- 
plus arising  from  such  sale,  did  such  judgment  in  favor  of  the 
plaintiff  not  exist,  but  such  surplus  would  be  taken  by  other 
liens  subsequent  to  the  lien  of  the  plaintiff,  instead  of  by  said 
parties  of  the  second  part,  or  one  of  them,  then  and  in  that  case,, 
the  judgment  lien  of  the  plaintiff  shall  remain  as  of  its  order 
of  priority  and  be  entitled  to  payment  out  of  any  such  surplus,. 
in  preference  to  such  later  lienors. 

"  Tn  Witness  Whereof,  the  said  part  of  the  first  part  has- 
hereunto  set  his  hand  and  seal  the  day  and  year  first  above- 
written." 

Such  instrument  above  quoted  was  signed  by  the  plaintiff,, 
Mr.  Daniels,  and  acknowledged  before  a  notary  public,  and 
same  was  taken  away  from  the  conference  by  Mr.  Atkyns, 
attorney  for  the  decedent  and  another. 
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The  foreclosure  action  was  run  through  to  a  sale.  A:  de- 
ficiency resulted.  On  April  15,  1892,  there  was  docketed  in 
the  Chenango  country  clerk's  office  a  deficiency  judgment  re- 
sulting from  such  foreclosure  in  favor  of  Edward  Daniels 
against  Helen  J.  Harvey  and  Sarepta  Harvey  for  the  sum  of 
$391.78.  This  instrument  above  quoted  was  recorded  in 
Chenango  county  clerk's  office  on  the  I7th  day  of  July,  1893, 
at  three  o'clock  p.  m.,  in  book  191  of  deeds,  at  pages  169  and 
170.  In  the  same  book  of  deeds  immediately  following  the 
record  of  such  agreement  signed  by  Mr.  Daniels  appears  a 
deed  given  by  Helen  J.  Harvey,  one  of  the  defendants,  to  George 
B.  Whitmore,  which  deed  bears  date  June  12,  1893.  The 
record  shows  that  the  deed  was  filed  for  record  the  same  day 
and  hour  as  the  above  quoted  instrument.  The  satisfaction  of 
judgment  mentioned  in  favor  of  Stephen  Benton  was  satisfied 
as  required  by  the  agreement,  which  satisfaction  was  acknowl- 
edged on  the  14th  of  June,  1893,  and  was  filed  in  the  clerk's 
office  on  the  I7th  day  of  July,  1893.  Sarepta  V.  Harvey  died 
several  years  ago,  and  prior  to  the  death  of  decedent  herein. 
The  claimant  herein  presents  a  claim  against  the  estate  for 
the. amount  of  said  judgment,  $391.78,  and  interest  thereon 
from  April  15,  1892.  The  executor  has  objected  to  the  same, 
arguing  that  the  Statute  of  Limitations  has  run,  which  is  true 
unless  the  agreement  deferred  the  running  thereof. 

The  agreement  was  signed  by  the  plaintiff  at  the  request  of 
the  attorney  for  the  defendants.  Had  the  defendants,  one  of 
whom  was  the  decedent,  signed  and  executed  this  instrument, 
unquestionably  it  would  have  deferred  the  running  of  the 
statute,  for  the  weight  of  the  authorities  permits  parties  to  fix 
a  limitation  other  than  that  fixed  by  statute.  After  the  paper 
was  executed  by  the  plaintiff  the  attorney  for  the  defendant 
took  it  away.  The  subsequent  appearance  thereof  for  record 
shows  that  it  was  adopted  and  accepted  by  the  defendant. 
This  decedent  sold  certain  real  estate,  which  except  for  the 
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agreement  would  have  been  subject  to  the  lien  of  the  judgment. 
The  purchaser  apparently  demanded  and  received  the  release 
of  the  lien  of  the  judgment,  for  it  was  recorded  the  same  day 
and  hour  as  the  deed  from  the  decedent  and  in  the  same  book 
of  deeds. 

In  Porter  v.  Magnetic  Separator  Company  (115  App.  Div.- 
330),  a  loan  was  made  which  by  its  terms  was  due  and  payable 
"  As  soon  as  the  company  (the  borrower)  was  in  a  condition  of 
financial  ability  to  repay  it,"  The  court  held  that  the  Statute 
of  Limitations  did  not  commence  to  run  until  the  defendant 
should  show  that  the  company  did  have  financial  ability  to 
repay  the  loan.      (Hobart  v.  Verrault,  74  App.  Div.  444.) 

On  January  2,  1879,  the  defendant's  intestate  gave  unto  the 
plaintiflF's  assignor  a  promissory  note  dated  that  day  for  $6,000, 
payable  six  months  after  date.  Thereafter  and  on  January 
31,  1881,  the  maker  of  the  note  indorsed  thereon,  "  This  note 
good  only  after  my  death,"  and  signed  the  same.  The  maker 
lived  until  about  September  28,  1899,  and  when  the  note  was 
presented  against  the  estate  a  defense  of  the  Statute  of  Limita- 
tions was  interposed.  In  the  opinion  the  following  language 
appears :  "  There  was  the  fulfillment  upon  the  part  of  the 
payee  of  forbearance  in  exercising  his  legal  rights,  and  under 
such  circumstances  the  personal  representative  should  be  held 
estopped  from  availing  himself  of  the  terms-  of  the  statute." 

Rowe  V.  Thompson  (15  Abb.  Pr.  377),  is  a  case  where  a 
debtor  procured  his  creditors  to  sign  a  statement,  "  We  the 
creditors  of'  Thompson  agree  not  to  sue  or  molest  him  for  his 
indebtedness  or  the  debts  owing  to  us  by  him  for  two  years." 
This  statement  was  not  signed  by  the  debtor,  but  the  court  held 
that  the  procurement  thereof  by  him  removed  the  case  from  the 
operation  of  the  statute.  This  case  was  cited  with  approval  in 
the  Hobart  case,  above  mentioned. 

The  decedent  in  the  case  at  bar  sought  to  have  the  claimant 
execute  and  make  the  agreement  in  question.      She  accepted 
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the  benefits  thereof.  The  claimant  had  a  right  to  collect  the 
judgment  by  execution^  except  for  the  agre^nent  He  waired 
that  ri^t.  This  became  an  executed  contract  when  the  de- 
cedent accepted  it  and  used  it  to  discharge  the  lien  of  the 
judgment  upon  the  real  property  sold  after  the  docketing 
thereof.  The  Statute  of  Limitations  did  not  commence  to  run 
IB  my  opinion  until  the  death  of  both  Saiepta  V.  Harvey  and 
the  decedent  Helen  J.  Harvey. 

By  virtue  of  the  agreement,  the  claimant  under  the  terms 
of  the  agreement  was  not  entitled  to  an  execution  to  enforce 
this  judgment  until  after  the  death  of  these  parties.  Section 
376  of  the  Code  of  Civil  Procedure,  which  fixes  the  limitation 
upon  judgments,  provided  in  part :  "  A  final  judgment  *  *  * 
is  presumed  to  be  paid  and  satisfied,  after  the  expiration  of 
twenty  years  from  the  time,  when  the  party  recovering  it  was 
first  entitled  to  a  mandate  to  enforce  it."  The  claimant  never 
had  a  right  to  a  mandate  until  the  death  of  these  parties. 

The  attorney  for  the  executor  raises  the  question  that  even  if 
the  face  of  the  judgment  is  allowed  against  this  estate  in  no 
event  should  interest  be  allowed.  Section  1211  of  the  Code 
provides :  "  A  judgment  for  a  sum  of  money,  rendered  in  a 
court  of  record,  or  not  of  record,  or  a  judgment  rendered  in  a 
court  of  record,  directing  the  payment  of  money,  bears  interest 
from  the  time  when  it  is  entered."  This  judgment  is  the  usual 
and  ordinary  judgment,  and  subject  to  all  the  laws  of  the  date 
thereof  except  so  far  as  same  are  modified  by  the  agreement*  I 
find  no  provision  in  that  agreement  limiting  the*  accruing  of 
interest. 

I  hold  and  decide  that  the  claim  with  interest  thereon  from 
the  date  of  the  entry  of  the  judgment  should  be  allowed. 

Decreed  accordingly. 
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Matter  of.  the  Judicial  Settlement  of  the  Accounts  of  Addison 
J.  CusHMAN,  as  Executor  of  the  Will  of  E.  Watts  Oushman, 
Deceased.      (Claim  of  Leroy  Lamb.) 

{ Surrogate's  Court,  Madison  County^  April,  1916.) 
Fbaud — ^Attobneys — DowKR* — Sale    of    infants*    real    estate — ^When 

CLAIM  DI9MISSED. 

Becedent  herein  was  the  attorney  for  petitioners  in  a  certain  proceed- 
ing for  the  sale  of  infants'  real  estate  who  derived  their  title  from  one 
W.,  and  was  also  his  attorney  in  an  action  for  divorce  hrought  by  him 
in  which  no  final  decree  was  entered  because  of  his  death  within  three 
months  of  the  docketing  of  the  interlocutory  decree  in  his  favor.  In  the 
proceeding  for  the  sale  of  the  infants'  real  estate  decedent  herein,  who 
was  one  of  their  general  guardians,  testified  that  at  the  time  of  his 
death  W.  was  unmarried,  and  the  other  general  guardian,  a  sister  of 
W.,  testified  that  he  was  a  single  man  at  the  time  of  his  death  and  that 
there  was  no  one  who  had  any  dower  right  in  the  property.  After 
claimant  had  purchased  the  property  he  discovered  that  it  was  still 
•  subject  to  the  dower  interest  of  W/s  widow  who  was  living.     Beld,  that 

9 

it  not  appearing  that  decedent  intended  to  mislead  or  defraud  and  not 
having  profited  by  the  misrepresentations,  a  claim  against  his  estate  for 
alleged  fraud  will  be  dismissed. 

Pboceedings  upon  the  judicial  settlement  of  the  accounts  of 
an  executor. 

Thomas  &  Burke  (M.  J.  White,  of  counsel),  for  claimant. 

Albert  Smith  Sheldon  (Hitchcock  &  Murphy,  of  counsel),  for 
executor. 

Senn,  S. —  Leroy  Lamb,  the  claimant,  has  presented  to  the 
executor  a  claim  for  $900  damages  sustained  by  him  through 
the  alleged  negligence  of  the  deceased.  He  has  also  filed  a 
claim  for  the  allied  fraud  of  the  testator  growing  out  of  the 

♦  See  note,  Vol.  II,  p.  266. 
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same  transaction.  Both  claims  were  rejected  by  the  executor 
and  by  consent  have  been  heard  by  the  surrogate. 

Testator  was  an  attorney  and  counselor-at-law  and  was  at- 
torney  for  the  petitioners  in  a  certain  proceeding  for  the  sale 
of  infants'  real  estate,  being  the  interest  of  Rena  C.  Stone  and 
David  F.  Woodman,  infants,  who  were  the  only  heirs-at-law  of 
said  Seth  J.  Woodman,  deceased.  The  testator  was  one  of  the 
general  guardians  of  said  infants,  the  other  being  M.  Jeanette 
Woodman,  an  aunt.  The  petition  in  the  proceeding  was  made 
by  the  guardians  and  infants  named  and  recited  among  other 
things  that  the  infants  weie  the  owners  of  the  property  as 
heirs-at-law  of  Seth  J.  Woodman,  deceased,  and  that  the  prem- 
ises were  free  from  dower  interest  or  rights.  The  testator  was 
also  the  attorney  for  the  petitioners  in  conducting  the  proceed- 
ing. The  petition  was  verified  by  testator  as  well  as  the  other 
petitioners  and  the  papers  were  presumably  prepared  by  the 
testator.  This  petition  was  presented  to  the  Madison  County 
Court  and  thereupon  an  order  was  duly  made  appointing  Ed- 
ward B.  Stone,  the  husband  of  said  Rena  C.  Stone,  as  special 
guardian,  and  James  W.  Welch,  an  attorney  and  counselor-at- 
law,  was  appointed  referee  to  take  the  evidence  in  proceeding. 
In  the  testimony  before  the  referee,  as  appars  from  the  referee's 
report,  E.  Watts  Cushman,  the  testator,  was  s^om  as  a  witness, 
and  among  other  things  testified  that  at  the  time  of  his  death 
Seth  J.  Woodman  was  unmarried.  M.  Jeanette  Woodman, 
the  other  guardian,  was  also  sworn  before  the  referee  and  pre- 
sumably examined  by  the  testator,  acting  as  attorney,  and 
among  other  things  she  teslified  as  follows :  "  Q.  Your  brother, 
Seth  J.  Woodman,  was  a  : jingle  man  at  the  time  of  his  death? 
A.  Yes.  Q.  And  there  is  no  one  who  has  any  dower  right  or 
life  estate  or  an  estate  for  years  in  the  property  ?     A.  No." 

Upon  the  referee's  report  and  the  report  of  the  special 
guardian  an  order  was  made  directing  the  sale  of  the  premises 
for  a  sum  not  less  than  $4,000,  and  on  February  27,  1912,  the 
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special  guardian  made  his  report  that  he  had  made  an  agree- 
ment with  Leroy  Lamb  for  the  sale  of  the  entire  premises  and 
all  the  right,  title  and  interest  of  said  infants  therein  for  the 
sum  of  $4,100  to  be  paid  by  said  Leroy  E.  Lamb,  and  on  or 
about  February  29,  1912,  the  premises  were  conveyed  in  said 
proceeding  from  Bena  C.  Stone  and  David  F.  Woodman  by 
their  said  special  guardian  to  Leroy  E.  Lamb,  the  claimant, 
^or  the  sum  of  $4,100  by  deed  dated  that  day  and  recorded  in 
Madison  county  clerk's  office  March  4,  1912,  in  liber  234  of 
deeds,  page  436. 

It  appears  that  Seth  J.  Woodman,  through  whom  the  infants 
derived  the  title  to  their  real  estate,  was-  a  married  man  and  at 
some  time  before  his  decease  brought  an  action,  in  which  the 
testator  was  his  attorney,  against  his  wife,  Cornia  Woodman, 
for  a  divorce.  An  interlocutory  judgment  of  divorce,  was  ob- 
tained and  docketed  in  Madison  county  clerk's  office  on  March 
18,  1907.  Woodman  died  on  or  about  the  6th  day  of  June, 
1907,  less  than  three  months  after  the  docketing  of  the  inter- 
locutory decree,  and  hence  no  final  decree  of  divorce  was  ever 
entered.  Subsequently  to  his  purchase  of  the  premises  the 
claimant  discovered  that  no  final  decree  had  ever  been  entered 
and  that  therefore  the  premises  he  had  purchased  were  still 
subject  to  the  dower  interest  of  Cornia  Woodman,  who  was 
living.  He  employed  attorneys  to  procure  from  her  a  release 
of  her  dower,  which  they  were  able  to  negotiate  for  the  sum 
of  $260.  Their  legal  services  and  disbursements  amounted  to 
$149.69.  It  would  seem  under  the  circumstances  that  the 
widow  settled  for  a  reasonable  sum. 

The  evidence  in  support  of  the  claimant's  claim  is  contained 
in  the  several  exhibits  which  have  been  offered  in  evidence,  in- 
cluding all  the  papers  in  the  infants'  real  estate  proceeding,  the 
divorce  proceeding,  and  the  testimony  of  Edith  Lamb,  the  wife 
of  the  claimant,  who  testified  that  she  was  present  with  the 
claimant  in  the  law  office  of  the  testator  in  the  latter  part  of 
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February,  1912,  and  overheard  a  oonversation  between  her 
husband  and  the  testator.  Witness  and  her  husband  went 
there  to  sign  a  mortgage  which  the  claimant  was  to  give  to 
testator  for  $3,000  and  to  help  him  to  raise  the  purchase  price, 
which  amount  testator  was  to  advance  for  that  purpose,  and 
evidently  to  receive  the  deed  of  the  premises.  She  states  that 
the  deed  was  handed  to  her  husband  but  that  he  handed  it  back 
and  that  before  giving  the  mortgage  and  accepting  the  deed  the 
following  conversation  ensued :  "  Mr.  Lamb  asked  Mr.  Cush- 
man  if  Seth  Woodman  had  a  divorce  from  his  wife  and  Mr. 
Cushman  said  yes,  an  absolute  divorce,  and  he  then  asked  him 
if  he  would  guarantee  the  title  to  be  good  and  he  said  yes  he 
would  absolutely  guarantee  the  title  to  be  good."  That  there- 
after the  mortgage  was  signed  and  delivered  and  the  deed 
accepted. 

The  claimant's  attorneys  have  practically  abandoned  their 
claim  for  negligence.  They  probably  have  concluded  that  there 
was  no  such  privity  of  contract  or  employment  between  the 
testator  and  the  claimant  as  to  create  a  liability  for  negligence 
and  that  the  testator  owed  no  duty  of  diligence  to  the  claimant. 
At  any  rate  I  hold  such  to  be  the  law.  But  they  seriously 
insist  that  either  knowingly  or  unknowingly  the  testator  prac- 
ticed a  fraud  upon  the  claimant  and  thereby  induced  him  to 
purchase  the  premises  and  pay  the  purchase  price  without  de- 
duction for  the  widow's  dower.  They  insist  that  the  testator 
was  not  only  a  party  to  the  proceeding  but  the  attorney  con- 
ducting the  same  and  not  only  falsely  testified  that  Seth  Wood- 
man was  unmarried  but  caused  others  to  so  testify,  and  that, 
when  finally  asked  the  direct  question  by  the  claimant  as  to 
the  status  of  Seth  J.  Woodman  with  reference  to  his  wife,  he 
positively  stated  that  there  was  an  absolute  divorce.  This  they 
claim  constitutes  a  fraud  upon  the  claimant  and  that  his  estate 
is  answerable  for  the  consequent  damages,  whether  the  testator 
profited  by  the  transaction  or  not,  and  even  though  he  may 
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have  believed  that  what  he  said  was  true;  that  as  attorney  far 
Seth  J.  Woodman  he  positively  knew  that  no  final  decree  had 
ever  been  entered  in  the  divorce  matter  and  that  he  must  have 
known  that  none  could  be  entered^  and  th'at  the  legal  effect  was 
to  leave  the  dower  rights  of  Comia  Woodman  in  full  force  and 
effect. 

I  will  say  that  it  is  my  opinion,  based  upon  the  whole  evi- 
dence, that  the  testator  did  not  intend  to  defraud  the  claimant. 
It  may  be  that  he  believed  that  the  effect  of  the  interlocutory 
decree,  followed  as  it  was  by  the  death  of  Mr.  Woodman,  no 
cause  having  been  shown  in  the  meantime  why  the  decree  should 
not  be  made  final,  was  to  extinguish  the  dower  of  Mrs.  Wood- 
man. I  can  see  how  an  attorney  who  had  not  examined  the 
authorities,  reasoning  only  upon  the  language  of  the  Code  (a 
relatively  recent  provision),  might  have  reached  such  a  con- 
clusion. (Pettit  V.  Pettit,  105  App.  Div.  312 ;  Bryon  v.  Bryon, 
134  id.  320 ;  Matter  of  Crandall,  196  X.  Y.  130.)  Such  a  mis- 
take  in  the  law  would  probably  constitute  negligence,  because 
the  authorities  were  easily  obtainable,  but  it  may  have  been  an 
honest  mistake.  Possibly  his  recollection  was  at  fault  and 
he  may  have  thought  that  final  judgment  had  been  obtained. 
This  would  not  be  strange  after  a  lapse  of  five  years  after  the 
interlocutory  decree  was  obtained.  In  a  case  of  negligence  he 
would  probably  be  liable  for  such  a  mistake,  for  diligence 
would  require  him  to  examine  the  records  and  ascertain  what 
was  finally  done  in  the  divorce  action. 

But  as  the  claim  concededly  cannot  be  sustained  on  the  theory 
of  negligence,  the  question  arises  whether  the  facts  as  pre- 
sented constitute  a  case  of  actionable  fraud;  whether  he  mis- 
represented as  to  the  material  fact  of  Mr.  Woodman  having  a 
divorce  from  his  wife,  when  he  knew  or  is  chargeable  with 
knowing  that  such  was  not  the  case.  It  does  not  affirmatively 
appear  that  Mr.  Lamb  relied  on  the  representations,  but  I  think 
it  may  fairly  be  inferred  that  he  did. 
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As  a  general  rule  a  known  agent  is  not  responsible  to  third 
persons  for  acts  done  by  him  in  pursuance  of  an  authority 
rightfully  conferred.  '  The  agent  is  not  liable  to  third  persons 
for  omission  or  neglect  of  duty ;  the  principal  alone  is  respon- 
sible.     (Colvin  V.  Holbrook,  2  N.  Y.  126.) 

Though  not  liable  for  non-feasance  he  is  liable  for  mis- 
feasance (so  held  in  a  case  of  deliberate  misfeasance  and  where 
the  agent  profited  thereby).  (Crane  v.  Onderdonk,  67  Barb. 
47.) 

For  his  own  positive  or  wilful  torts  the  agent  is  liable  to 
third  persons.      (Gutchess  v.  Whitney,  47  Barb.  139.) 

A  county  clerk  in  making  a  search  is  only  liable  to  the  per- 
son for  whom  it  is  made,  that  is,  the  one  who  procures  and 
pays  for  it.  (Day  v.  Reynolds,  23  Hun,  131.  See  also 
Glawatz  v.  People's  Guaranty  Search  Co.,  49  App.  Div.  467.) 

An  attorney  is  only  liable  to  his  client  when  employed  to 
examine  titles  to  real  estate.  Where  there  is  neither  fraud, 
falsehood  nor  collusion,  the  obligation  of  the  attorney  to  exer- 
cise reasonable  care  and  skill  in  the  performance  of  the  desig- 
nated service  is  to  th«  client  and  not  to  a  third  party;  where 
no  such  wrongful  element  exists,  he  is  not  liable  for  the  want 
of  reasonable  care  and  skill  at  the  suit  of  any  one  between  whom 
and  himself  the  relation  of  attorney  and  client  does  not  in  some 
manner  exist.  Where  there  is  fraud  or  collusion  the  party  will 
be  held  liable,  even  though  there  is  no  privity  of  contract. 
(National  Savings  Bank  v.  Ward,  100  U.  S.  195.) 

In  a  large  number  of  cases  the  courts  have  emphasized  that 
a  party  is  not  liable  for  fraud  unless  the  false  representations 
were  made  knowingly  or  with  intent  to  deceive. 

The  element  usually  necessary  to  maintain  an  action  for 
fraudulent  representations  is  that  the  representation  was  known 
by  the  party  making  it  to  be  false  and  was  made  with  intent 
to  deceive.  So  held  in  a  case  where  the  defendant  in  order  to 
procure  credit  had  materially  understated  the  amount  of  his 
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indebtedness  to  another  party.  (Stitt  v.  Little,  63  N.  Y.  427.) 
Where  the  defendant  sold  a  steam  engine  and  boiler  which 
he  represented  to  be  in  good  working  order  and  when  taken 
down  it  was  ascertained  that  it  was  not,  the  court  held  that, 
in  the  absence  of  evidence  showing  that  the  defendant  knew  of 
the  defects,  an  action  for  fraud  could  not  be  maintained. 
(Lamb  v.  Kelsey,  54  K  Y.  645.) 

The  essential  elements  of  an  action  for  false  pretenses  are 
falsity,  scienter,  deception  and  injury.  In  a  case  where  the 
defendant  sold  stock  of  "  The  National  Lead  Trust,"  repre- 
senting that  he  had  a  right  to  do  so  when  in  fact  the  trust  was 
an  illegal  combination  and  he  had  no  right  to  sell  its  stock,  the 
court  held  that  no  action  could  be  maintained  against  the 
defendant  for  fraud  unless  h-e  had  knowledgie  of  the  falsity  of 
his  statements.  (Unckles  v.  Hentz,  19  App.  Div.  166,  citing 
Hotchkin  v.  Third  National  Bank,  127  N.  Y.  337;  Meyer  v. 
Amidown,  45  id.  170;  Brackett  v.  Griswold,  112  id.  467; 
Arthur  v.  Griswold,  55  id.  400.) 

Marsh  v.  Falker  (40  N.  Y.  562),  was  a  case  where  the  de- 
fendant made  to  the  plaintiff  false  representations  concerning 
the  responsibility  of  one  Isaac  Kahn,  thereby  inducing  plaintiff 
to  extend  credit  to  said  Kahn.  It  was  held  that  the  plaintiff 
could  not  recover.  In  a  long  opinion  Judge  Daniels,  among 
other  things,  said :  "  In  order  to  determine  whether  representa- 
tions of  actual  knowledge  of  the  existence  of  material  facts  be 
deceitfully  or  fraudulently  made,  or  whether  that  may  be  prop- 
erly and  fairly  inferred,  regard  must  be  had  to  the  transaction 
in  which  they  are  made,  and  to  the  subject  to  which  they  reilate; 
for,  as  to  many  subjects  of  trade  and  traffic,  the  acquisition  of 
such  knowledge  is  common,  and,  therefore,  when  imported  by 
the  representations  made,  it  may  be  reasonably  expected  to 
have  been  intended  that  the  person  to  whom  they  may  be  made 
should  understand  that  to  be  their  character.  As  to  many 
other  things,  the  possession  of  actual  knowledge  is  exceedingly 
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rare  and  exceptional,  and  when  representations  are  made  con- 
cerning them,  they  are  usually  understood  as  amounting  to  no 
more  than  the  candid  and  sincere  convictions  of  the  person 
making  them.  They  are  expressions  of  opinion  or  judgment 
rather  than  absolute  representations  of  fact,  and  as  such  are 
not  necessarily  fraudulent,  though  they  afterwards  turn  out  to 
be  wholly  unfounded  and  untrue.  If  they  are  made  in  good 
faith  the  person  making  them  cannot  justly  or  legally  be  held 
liable  for  the  consequences  resulting  from  them  to  the  person 
who  may  afterwards  act  upon  them.  Upon  this  subject  Chan- 
cellor Kent  stated  the  law  to  be  that  ^  misrepresentation  with- 
out a  design  is  not  sufficient  for  an  action ;  but  if  recommenda- 
tion of  a  purchaser  as  of  good  credit  to  the  seller  be  made  in  bad 
faith,  and  with  knowledge  that  he  was  not  of  good  credit  and 
the  seller  sustains  damages  thereby,  the  person  who  made  the 
representation  is  bound  to  indemnify  the  seller.'  (2  Kent^ 
490.)  This  rule  places  the  liability  of  the  defendant  upon  the 
true  ground,  exonerating  him  where  he  may  act  in  good  faith 
and  still  err  in  his  judgment,  and  rendering  him  responsible 
where  he  knowingly  misinforms  the  applicant  for  the  purpose 
of  deceiving  him." 

The  defendant's  counsel  calls  my  attention  to  some  carfes 
which  seem  to  hold  a  contrary  doctrine.  Bennett  v.  Judeon 
(21  N".  T.  241),  was  a  case  where  the  defendant  for  the  pur- 
pose of  effecting  a  sale  to  the  plaintiff  of  certain  lands  in  the 
west  made  false  and  fraudulent  representations  in  respect  to 
their  location,  proximity  to  a  river  and  railroad,  agricultural 
qualities,  etc.,  and  on  the  trial  claimed  that  he  made  the  repre- 
sentations upon  statements  made  to  him  by  his  brother  who  had 
formerly  owned  the  lands,  who  in  his  turn  derived  his  informa- 
tion from  persons  residing  in  the  States  where  the  lands  were 
located  and  whom  he  had  employed  as  agents  for  the  payment 
of  his  taxes.  The  statement  was  made  in  general  terms  with- 
out referring  to.  any  other  person  as  authority  for  its  truth. 
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The  defendant  had  never  been  in  the  vicinity  of  the  land.  In 
that  case  the  court  held^  in  substanoe^  that  where  the  defendant 
made  false  statements  and  h-ad  no  knowledge  as  to  their  truth 
or  falsity  he  was  liable  for  fraud.  That  was  a  pretty  plain 
case  of  the  defendant  knowing  that  he  did  not  have  knowledge 
of  the  truth  or  falsity  of  his  statements. 

In  Wakeman  v.  Dalley  (51  N.  Y.  33),  Judge  Eabl  in  his 
opinion  says  that  the  statement  of  the  rule  as  made  in  Bennett 
V.  Judson  is  not  accurate  without  a  number  of  important  quali- 
fications ;  "  and  upon  the  facts  as  they  are  reported  in  that  case 
I  entertain  serious  doubt  whether  the  case  was  properly 
decided." 

Hadcock  v.  Osmer  (153  N.  Y.  604),  is  a  strong  case  in  favor 
of  the  claimant's  contention.  There  the  court  stated  that: 
"  Where  a  party  represents  a  material  fact  to  be  true  to  his 
personal  knowledge,  as  distinguished  from  belief  or  opinion, 
when  he  does  not  know  whether  it  is  true  or  not  and  it  is  actually 
untrue,  he  is  guilty  of  falsehood,  even  if  he  believes  it  to  be 
true;  and  if  the  statement  is  thus  made  with  the  intention  that 
it  shall  be  acted  upon  by  another,  who  does  so  act  upon  it  to  his 
injuiy,  the  result  is  actionable  fraud."  This  was  a  case  where 
the  defendant  gave  to  the  plaintiflF  the  following  paper  to  induce 
the  plaintiff  to  loan  to  Delos  Brown  and  Joseph  Brown,  who 
were  indebted  to  the  defendant,  the  sum  of  $400,  viz.,  "  Mr. 
Hadcock:  The  Browns  are  good  for  what  money  you  let  them 
have."  Signed,  "  L!  Osmer."  Relying  upon  this  information 
the  plaintiff  let  tho  Browns  have  this  money  with  which  they 
paid  their  debt  to  the  defendant  and  which  the  defendant  had 
theretofore  been  unable  to  collect.  I  do  not  think  that  that 
case  bears  much  resemblance  to  the  one  at  bar. 

In  support  of  this  strong  dictum  the  court  cites  March  v. 
Talker  and  Bennett  v.  Judson,  above  referred  to,  and  also 
Kountze  v.  Kennedy  (147  N.  Y.  124,  130).  But  in  the  latter 
case  Judge  Andrews  in  his  opinion,  among  other  things,  says : 
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*^  The  representation  upon  which  it  is  based  must  be  shown 
not  only  to  have  been  false  and  material,  but  that  the  defendant 
when  he  made  it  knew  that  it  was  false,  or  not  knowing  whether 
it  was  true  or  false  and  not  caring  what  the  fact  might  be,  made 
it  recklessly,  paying  no  heed  to  the  injury  which  might  ensue. 
Misjudgment,  however  gross,  or  want  of  caution,  however 
marked,  is  not  fraud.  Intentional  fraud,  as  distinguished  from 
a  mere  breach  of  duty  or  the  omission  to  use  due  care,  is  an 
essential  factor  in  an  action  for  deceit.  The  man  who  inten- 
tionally deceives  another  to  his  injury  should  be  legally  respon- 
sible for  the  consequences.  But  if  through  inattention,  want 
of  judgment,  reliance  upon  information  which  a  wiser  man 
might  not  credit,  misconception  of  the  facts  or  of  his  moral 
obligation  to  inquire,  he  makes  a  representation  designed  to 
influence  the  conduct  of  another,  and  upon  which  the  other 
acts  to  his  prejudice,  yet,  if  the  misrepresentation  was  honestly 
made,  believing  it  to  be  true,  whatever  other  liability  he  may 
incur  he  cannot  be  made  liable  in  an  action  for  deceit." 

The  claimant's  attorneys  cite  cases  to  show  that  it  is  imma- 
terial whether  the  testator  profited  by  the  fraud  or  not  That 
is  true  in  case  of  actual,  deliberate  fraud.  The  fact  that  the 
testator  had  no  motive  in  perpetrating  a  fraud  is  one  of  the 
reasons  why  I  am  of  the  belief  that  no  fraud  was  intended  by 
him.  Besides  the  presumptions  of  law  are  against  fraud. 
"  Where  a  negative  allegation  involves  a  charge  of  criminal 
neglect  of  duty,  whether  official  or  otherwise,  or  fraud  *  *  ♦ 
the  party  making  the  allegation  must  prove  it;  for  in  those 
cases  the  presumption  of  law  which  is  always  in  favor  of  inno- 
cence is  in  favor  of  the  party  charged."  (1  Greenl.  Ev.,  §  80.) 
This  doctrine  is  held  in  so  many  cases  that  it  may  be  accepted 
as  settled  law  and  is  in  fact  elementary. 

I  think  it  is  clear  from  the  authorities  that  where  untrue 
representations  are  made  in  good  faith  and  in  the  belief  that 
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they  are  true  and  the  one  making  them  does  not  profit  by  the 
transaction  be  is  not  liable. 

Where  one  makes  representations  which  are  deliberately  un- 
true, then  it  is  immaterial  that  he  did  not  profit  thereby ;  if  he 
profited  thereby  he  may  be  liable,  even  though  he  believed  his 
statements  to  be  true.  I  think  that  in  this  way  the  apparent 
conflict  in  the  decisions  can  be  explained.  Of  course  much 
depends  on  the  special  circumstances,  as  every  case  must,  to  a 
certain  extent,  be  decided  on  its  own  facts  and  circumstances. 

The  testimony  of  Mrs.  Lamb  falls  within  the  condemnation 
of  a  long  line  of  cases  which  have  held  that  testimony  of  alleged 
admissions  by  a  deceased  person,  especially  when  given  by  one 
who  is  related  to  or  connected  with  the  claimant,  is  to  be  re- 
ceived with  caution,  great  care,  strict  scrutiny  and  even  sus- 
picion. Notwithstanding,  I  am  satisfied  that  Mrs.  Lamb,  to  the 
best  of  her  ability,  told  the  truth  and  narrated  the  conversation 
between  her  husband  and  the  testator  substantially  as  it  occurred 
and  as  correctly  as  she  could  remember. 

Accepting  the  material  portions  of  her  testimony  as  entirely 
true,  not  being  satisfied  or  believing  that  the  testator  intended 
to  mislead  or  defraud,  the  testator  not  having  profited  by  the 
misrepresentations,  and  not  being  legally  liable  to  claimant  for 
his  negligence,  I  feel  that  I  must  hold,  I  admit  with  some  regret, 
that  this  claim  cannot  be  legally  sustained.  For  that  reason 
the  claim  is  dismissed,  without  costs  against  the  claimant. 

Decreed  accordingly. 
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Matter  of  the  Final  Judicial  Settlement  of  the  Account  of 
Proceedings  of  William  Vandeb  Roest  and  Kathbbinb 
Vandeb  Roest  Alles^  as  Executors  of  and  Trustees  under 
the  Last  Will  and  Testament  of  William  Q.  Vandeb  Roest^ 
Deceased. 

{Surrogates  Court,  West  cheater  County,  April,  1916.) 

Outs — Subject  of — ^Direction  to  executors  ob  trustees  to  pat  ob 
DIVIDE — Where  future  interest  is  devised— Wills. 

Where  there  is  no  gift  but  a  direction  to  executors  or  trustees  to  pay 
or  divide  and  to  pay  at  a  future  time,  the  vesting  in  the  beneficiary  will 
not  take  place  until  such  time  arrives. 

Where  a  future  intere&t  is  devised,  not  directly  to  a  given  petsOn,  but 
indirectly  through  a  power  conferred  upon  trustees,  the  devise  is  designed 
to  be  contingent  and  survivorship  at  the  time  of  distribution  is  an  essen- 
tial condition  to  the  acquisition  of  an  interest  in  the  subject  of  the  gift. 

Proceedings  upon  the  final  judicial  settlement  of  the  ac- 
counts of  executors. 

Frederick  L.  Dreacher,  for  executors. 

Milo  J.  White,  for  Olive  N.  Vander  Eoest  and  others. 

Charles  A.  Dryer,  special  guardian. 

Sawyee,  S. —  William  G.  Vander  Ecest  died  on  the  24rth 
day  of  April,  1912,  leaving  a  last  will  and  testament,  which 
was  executed  on  the  11th  day  of  September,  1906.  At  the  time 
of  the  execution  of  the  will  decedent  had  five  sons  and  two- 
daughters  living.  At  the  time  of  the  death  of  the  testator  all 
of  said  children  were  living,  except  the  son  Charles,  who  died 
on  the  2d  of  April,  1912,  leaving  a  widow,  Susan  E.  Vander 
Roest,  and  a  son,  Howard,  who  is  under  fourteen  years  of  ago^ 
and  who  is  represented  in  this  proceeding  hy  a  special  guardiani. 
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The  widow  of  the  testator,  Mary  Vander  Eoest,  departed  this 
life  on  the  3d  of  October,  1915,  having  remained  the  widow  of 
the  testator  up  until  the  time  of  her  death.  Between  the  time 
of  the  death  of  the  testator  and  the  death  of  the  widow,  to  wit^ 
on  the  30th  of  November,  1913,  Peter  Vander  Boest,  a  son^ 
died,  leaving  a  widow,  Olive  N.  Vander  Eoest,  and  two  sons, 
Edward  J.  Vander  Eoest  and  Arnold  A.  Vander  Eoest,  both 
of  full  age,  and  another  son,  George  Vander  Eoest,  who  was  a 
minor  over  the  age  of  fourteen  years,  and  who  is  represented  by 
a  special  guardian  herein. 

The  contention  is  made  that  under  the  second  and  third 
clauses  of  the  will  the  children  of  the  two  deceased  sons  of  tho 
testator,  Charles  and  Peter,  are  entitled  to  share  in  the  dis- 
tribution of  the  estate  or  fund  set  forth  therein.  The  second 
and  third  clauses  of  the  will  to  be  construed  are  as  follows : 

"  Second.  I  give,  devise  and  bequeath  all  of  my  real  estate, 
and  wheresoever  the  same  may  be  situate,  to  my  executors  here- 
inafter named  or  to  such  of  them  as  shall  qualify  to  act,  in 
trust  nevertheless,  to  receive  the  rents,  income  and  profits  and 
pay  the  net  proceeds  thereof  to  my  beloved  wife,  Mary  Vander 
Eoest,  during  her  natural  life,  or  so  long  as  she  remains  my 
widow,  and  I  expressly  declare  that  this  gift  to  my  wife,  if 
accepted  by  her,  shall  be  taken  in  lieu  of  dower,  and  aftei['  the 
death  of  my  beloved  wife  Mary  Vander  Eoest,  or  until  such 
time  as  she  shall  cease  to  be  my  widow,  the  trust  hereby  created 
shall  cease,  and  I  order  and  direct  my  executors  hereinafter 
named  or  such  of  them  as  may  qualify  to  act  to  sell  and  dispose 
of  all  of  my  real  estate,  and  wheresoever  the  same  may  be 
situate,  and  divide  the  net  proceeds  thereof  and  distribute  the 
same  equally  among  my  surviving  children,  share  and  share 
alike  for  their  and  each  of  their  sole  benefit  and  behoof  forever. 

"  Third.  I  give  and  bequeath  to  my  executors  hereinafter 
named  or  such  of  them  as  may  qualify  to  act,  all  my  personal 
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property  and  wheresoever  the  same  may  be  situate,  in  trust 
nevertheless,  to  keep  invested  and  to  invest  the  same  in  bonds 
secured  by  first  mortgage  on  real  estate,  situate  in  the  city 
known  as  Greater  New  York,  or  in  guaranteed  bonds  secured 
by  mortgages  on  real  estate  with  the  Title  Guarantee  and  Trust 
Company,  or  with  the  Lawyers  Title  Company  of  the  City  of 
New  York,  and  pay  the  net  proceeds  and  income  thereof  to  my 
beloved  wife  Mary  Vander  Roest  during  her  natural  life,  or^so 
long  as  she  shall  remain  my  widow,  and  I  expressly  declare 
that  this  gift  to  my  wife,  if  accepted  by  her,  shall  be  taken  in 
lieu  of  dower.  After  the  death  of  my  wife,  or  until  such  time 
as  she  may  cease  to  be  my  widow,  the  trust  in  my  personal 
property  shall  cease,  and  the  same  shall  be  distributed  equally 
among  my  surviving  children  share  and  share  alike." 

The  first  thing  to  be  ascertained  is,  what  was  the  intention  of 
the  testator?     (Cammann  v.  Bailey,  210  N.  Y.  19.) 

If  his  intention  was  that  the  gift  to  the  children  should  not 
vest  until  the  time  set  for  the  transfer  or  payment  to  them  as 
beneficiaries,  then  the  gift  would  be  contingent  and  not  vested- 

In  this  case  the  devise  and  bequest  is  to  the  trustees.  The 
entire  residuary  estate  is  given  to  the  executors  with  direction 
to  them,  after  the  death  of  the  life  tenant,  or  in  case  of  her 
remarriage,  the  trust  having  ceased,  to  divide  the  net  proceeds 
and  distribute  the  same  equally  among  the  surviving  children 
share  and  share  alike. 

It  seems  to  me  that  the  intention  of  the  testator  is  clear,  to 
postpone  the  vesting  of  the  estates  until  the  death  of  the  life 
tenant  or  imtil  her  remarriage.  They,  the  children,  were  to 
take  through  the  medium  of  a  power  in  trust,  and  the  time  of 
the  vesting  was  thus  deferred,  in  form  at  least,  until  the  time 
of  distribution.  It  is  a  case  then  where,  as  the  cases  express 
it,  futurity  is  annexed  to  the  substance  of  the  gift,  and  warrants 
the  application  of  the  principle  that  where  a  future  interest  is 
devised,  not  directly  to  a  given  person,  but  indirectly  through 
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the  exercise  of  a  power  conferred  upon  trustees,  the  devise  is 
designed  to  be  contingent,  and  survivorship  at  the  time  of  dis- 
tribution is  an  essential  condition  to  the  acquisition  of  an  in- 
terest in  tho  subject  of  the  gift.  (Dickerson  v.  Sheehy,  156 
App.  Div.  101-104,  affd.,  209  K.  Y.  592;  citing  Matter  of 
Baer,  147  id.  348.) 

The  court  in  the  same  case  (at  page  104)  states  as  follows: 
"  I  am  aware  of  the  existence  of  a  rule  which  favors  the  vest- 
ing of  estates,  but  that  rule  is  never  applied  when  the  inten- 
tion of  the  testator,  as  gathered  from  the  whole  will,  is  that  the 
estate  should  not  vest;  in  other  words,  all  of  the  rules  laid 
down  for  the  construction  of  wills  yield  to  the  actual  intent  of 
the  testator  if  that  can  be  ascertained  from  the  will  itself." 

The  general  rule  of  construction  applicable  in  a  case  of  this 
character  is  that  where  there  is  no  gift,  but  a  direction  to 
executors  or  trustees  to  pay  or  divide  and  to  pay  at  a  future 
time,  the  vesting  in  the  beneficiary  will  not  take  place  until 
the  time  arrives.  (Matter  of  Keogh,  47  Misc.  Rep.  37-43, 
affd.,  112  App.  Div.  414;  affd.  by  Court  of  Appeals,  without 
opinion,  186  K  Y.  544.) 

Clearly  the  remainder  here  is  contingent  and  not  vested,  and 
the  only  persons  who  are  entitled  to  share  in  the  distribution 
of  the  fund  are  the  children  of  the  testator  who  survived  the 
life  tenant,  Mary  Vander  Roest 

Decreed  accordingly. 
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Matter  of  the  Intermediate  Judicial  Settlement  of  the  Account 
of  Thomas  J.  Keane  et  al.^  as  Trustees  under  the  Last  Will 
and  Testament  of  Geobge  A.  Fet.o,  Deceased. 

{Surrogates  Court,  Bronw  County,  April,  1916.) 

Tkstamentaby  trustees — ^Intermediate  judicial  settlement  of  account 
— Executors  and  administrators — Wills — ^Accounting  ht  trustees. 

In  a  proceeding  brought  for  the  intermediate  judicial  settlement  of  the 
account  of  testamentary  trustees,  the  testaor's  will  left  one-third  of  the 
residuary  estate  to  trustees  named  in  trust  for  the  benefit  of  bis  widow 
for  life  with  remainder  to  his  surviving  children  and  their  lawful  issue 
in  equal  shares  and  two-thirds  thereof  to  the  said  trustees  to  invest  and 
keep  invested  for  the  benefit  of  his  children  to  be  divided  equally  among 
them  and  their  descendants  on  terms  and  conditions  set  forth  in  the  will. 

The  accounts  of  the  executors  of  the  estate  were  judicially  settled  and 
the  account  filed  by  the  trustees  in  this  proceeding  showed  that  they  held 
on  deposit  with  a  corporation  a  balance  of  an  indebtedness  to  the  testator 
which  was  turned  over  to  them  by  the  executors  of  the  estate  now  amount- 
ing to  $100,347.60  and  a  balance  of  dividends  declared  of  $1,314.92  and 
rent  amounting  to  $1,000,  both  of  which  accrued  since  the  executors 
accounted.  Ten  infants  are  beneficiaries  under  the  will,  either  present 
or  contingent.  The  special  guardian  representing  them  filed  objections 
to  the  main  items  referred  to  above  and  also  to  the  items  with  which 
the  trustees  have  credited  themselves  on  behalf  of  each  of  the  beneficiaries 
and  thereby  put  in  issue  the  right  of  the  trustees  to  leave  these  amounts 
referred  to  on  deposit  with  the  said  corporation  as  an  investment  of 
trust  funds.  The  adult  beneficiaries  consent  that  the  said  amounts 
remain  invested  as  stated  by  the  trustees  in  their  account. 

The  eighth  paragraph  of  the  will  empowered  the  trustees  to  invest 
the  trust  funds  in  such  manner  as  they  in  their  unrestricted  discretion 
'  should  deem  best  without  being  limited  to  such  forms  of  investment  as  are 
authorized  by  law  for  the  investment  of  trust  funds,  and  the  fourth 
paragraph  provided  that  during  the  minority  of  any  beneficiary  the 
trustees  might  in  their  discretion  accumulate  the  income  from  the  share 
of  such  beneficiary  or  use  the  whole  or  any  part  thereof  for  his  benefll 
at  any  time  during  his  minority. 

The  estate  owned  eighty  per  cent,  of  the  stock  of  the  corporation  and 
all  of  the  trustees  were  directors,  one  was  the  president  and  two  of  them 
were  stockholders  of  the  said  corporation  with  which  the  items  in  ques- 
tion are  deposited  and  which  used  them  as  a  part  of  its  working  capital. 

In  sustaining  objections  filed  by  the  special  guardian, 
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Held,  (1)  That  the  issues  in  this  proceeding  were  not  adjudicated  in 
the  judicial  settlement  of  the  executors'  accounts; 

(2)  That  any  accumulated  income  in  the  hands  of  the  trustees  might 
be  invested  by  them  in  the  same  manner  and  on  the  same  securities  upon 
which  they  are  authorized  to  invest  the  principal; 

(3)  That  the  trustees  cannot  treat  the  amounts  referred  to  as  legal 
investments  in  the  absence  of  special  authority  conferred  upon  them  by 
the  testator  in  his  will;  that  the  creator  of  a  trust  may  prescribe  how 
the  investments  shall  be  made  and  on  what  security;  and  that  the  courts 
have  always  looked  with  disfavor  upon  the  investment  of  trust  funds  in 
enterprises  where  the  interests  of  the  trustees  as  individuals  may  come 
in  conflict  with  their  interests  in  the  fiduciary  relation ; 

(4)  That  the  fact  that  the  testator  allowed  moneys  due  him  for  bal- 
ances of  unpaid  profits  to  remain  in  the  treasury  of  the  corporation  as 
tk  part  of  its  working  capital,  does  not  of  itself  justify  an  exercise  of 
discretion  by  the  trustees  which  would  continue  the  same  as  an  invest- 
ment; that  if  under  the  powers  given  them  it  would  have  >been  improper 
to  invest  the  trust  funds  by  loaning  them  to  the  corporation  to  be  used 
as  a  part  of  its  v^orking  capital,  it  would  be  equally  improper  to  treat 
such  a  loan  already  made  as  an  investment  of  trust  funds  and  continue 
it  as  such;  that  it  was  not  a  proper  exercise  of  discretion  by  the  trustees 
under  all  the  circumstances  of  this  matter  to  treat  the  amounts  mentioned 
above  as  investments  of  trust  funds. 

(5)  That  there  is  no  rigid  or  arbitrary  standard  by  which  to  measure 
the  reasonable  time  within  which  the  trustees  were  obliged  to  insist  upon 
a  payment  of  the  amount  of  $100,347.60;  that  what  is  a  reasonable  time 
must  depend  upon  the  circumstances  of  each  particular  case;  that  the 
test  is  whether  the  trustees  have  used  that  diligence  and  prudence  in 
converting  the  debt  into  cash  which  careful  and  intelligent  men  would 
have  used  in  the  management  of  their  own  affairs. 

(6)  That  a  construction  will  not  be  favored  which  would  make  it 
incumbent  upon  the  trustees  to  withdraw  immediately  from  the  working 
capital  of  the  corporation  the  large  amount  of  money  which  the  testator 
had  left  with  it;  that  such  an  intention  cannot  with  reason  be  imputed 
to  him  for  the  reason  that  it  could  not  have  been  his  wish  to  imperil  the 
corporation  in  which  he  was  so  largely  interested  by  so  drastic  an  exer- 
cise of  power  by  the  trustees;  and  that  it  was  the  testator's  intention 
to  leave  it  to  the  discretion  of  his  trustees  as  to  the  time  when  and  the 
manner  in  which  this  debt  should  be  collected. 

(7)  That  the  trustees  should  be  charged  with  the  said  item  of 
$100,347.60,  not  as  cash,  but  as  a  debt  due  from  the  corporation  to  them 
as  trustees,  and  be  surcharged  with  so  much  of  the  said  items  of  $1,314.92 
and  $1,000  as  they  have  deposited  with  or  loaned  to  the  corporation  as 
trustees  for  infant  beneficiaries. 
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(8)  That  the  adult  beneficiaries  of  the  various  trust  funds  by  their 
consents  are  estopped  from  questioning  the  propriety  of  leaving  the  last 
mentioned  items  of  dividends  and  rent  on  deposit  with  the  corporation 
as  an  investment,  and  in  case  they  should  as  provided  by  the  will  become 
entitled  to  a  part  of  the  item  of  $100,347.60  they  are  estopped  from 
questioning  the  form  of  investment  thereof  as  stated  by  the  trustees. 

Proceedings  on  the  intermediate  judicial  settlement  of  the 
account  of  trustees., 

William  A.  Montross,  for  petitioner. 

ilaurice  S.  Cohen,  special  guardian  for  infants,  respondents. 

SciiULz,  S. —  This  is  a  proceeding  brought  for  the  intei^ 
mediate  judicial  settlement  of  the  account  of  the  trustees  under 
the  last  will  and  testament  of  the  decedent. 

The  latter  left  him  surviving  a  widow,  two  daughters,  three 
sons  and  seven  grandchildren. 

By  the  fourth  paragraph  of  his  will  he  leaves  all  the  rest, 
residue  and  remainder  of  his  estate  to  the  trustees  therein 
named,  who  are  the  accountants  in  this  proceeding,  with  the 
proviso  that  one-third  thereof  shall  be  invested  for  the  benefit 
of  his  widow  during  the  term  of  her  natural  life,  giving  to  the 
trustees  the  authority  at  their  discretion  at  any  time  during  her 
life  to  pay  over,  transfer  and  convey  the  whole  or  any  part  of 
the  principal  and  corpus  to  her  free  from  the  trust.  Upon 
her  death  they  are  to  convey  the  principal  and  corpus  of  said 
one-third,  or  so  much  thereof  as  may  then  remain,  to  his  children 
then  surviving  and  to  the  lawful  issue  then  surviving  of"  any 
of  his  children  who  shall  have  died,  in  equal  shares  per  stirpes 
and  not  per  capita,  the  shares  of  such  as  may  be  under  twenty- 
one  years  of  age  to  be  retained  by  the  trustees  who  shall  con- 
tinue to  hold  the  same  in  trust  until  the  minors  shall  respec- 
tively have  reached  the  age  of  twenty-one  years.     He  also  gave 
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the  trustees  authority  in  their  discretion  during  the  minority 
of  such  infants  to  transfer  and  convey  to  the  beneficiaries  the 
whole  or  any  part  of  the  income  or  principal  of  such  share  and 
provided  for  the  disposition  of  the  latter  in  case  of  the  death 
of  such  infant  beneficiary  during  his  or  her  minority.  The 
remaining  two-thirds  of  his  residuary  estate  he  directed  should 
be  divided  into  as  many  shares  as  shall  equal  the  number  of 
his  children  him  surviving,  together  with  the  number  of  chil- 
dren that  have  predeceased  him  leaving  issue  surviving,  each 
part  representing  a  child  who  shall  have  died  to  be  equally- 
divided  per  stirpes  and  not  per  capita. 

This  two-thirds  part  he  also  gave  and  bequeathed  to  the 
trustees  to  invest  and  keep  invested  the  parts  or  shares  thereof 
in  such  wise  that  it  would  be  divided  equally  among  his  children 
and  descendants  per  stirpes  and  not  per  capita.  The  proceeds 
of  each  share  he  directed  to.be  paid  over  to  the  beneficiaries 
of  the  share  with  the  right  in  the  discretion  of  the  trustees  to 
pay  over,  transfer  or  convey  the  whole  or  any  part  of  the  prin- 
cipal or  corpus  of  the  share  of  such  beneficiary  to  him  or  her 
free  from  the  trust.  He  gave  the  beneficiaries  of  the  trust  last 
mentioned  a  power  of  appointment  by  will  and  in  default  of  its 
exercise  directed  that  so  much  of  the  principal  or  corpus  of  the 
estate  as  remained  should  be  paid  to  the  heirs  and  next  of  kin 
of  such  beneficiaries. 

The  decedent  owned  eighty  per  cent,  of  the  capital  stock  of 
the  corporation  known  as  George  A.  Feld  Company,  which 
bad  an  authorized  capital  stock  outstanding  of  $25,000.  The 
nature  of  the  business  conducted  by  the  corporation  does  not 
appear  from  the  papers  before  me.  He  also  owned  the  build- 
ing in  which  the  said  George  A.  Feld  Company  carried  on  its 
business.  At  the  time  of  the  death  of  the  testator  tihe  corpora- 
tion was  indebted  to  him  in  the  sum  of  $145,450.22,  represent- 
ing a  balance  for  compensation  and  profits  accrued  which  the 
decedent  had  not  withdrawn  from  the  corporation,  but  had 
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permitted  to  remain  in  tbe  treasury  as  a  part  of  the  working 
capital  and  which  was  credited  to  him  on  the  books  of  the  oor^ 
poration  and  was,  in  form,  a  do)>t  of  the  corporation.  This 
amount  has  been  reduced  since  his  death  to  the  sum  of  $100,- 
347.60  by  payments  made  by  the  corporation  to  the  estate  a^d 
th^  latter  amount  is  stated  to  be  on  depos^it  with  the  corpora- 
tion ^'  as  an  investment."  A  balance  of  dividends  declared 
&ince  the  death  of  the  testator  in  the  sum  of  $1,314.92  and 
rent  amounting  to  $1,000  since  accrued  are  stated  to  have  been 
received  by  the  accountants  and  left  on  deposit  with  the  cor- 
poration. 

The  trustees  have  credited  themselves  with  the  sum  of 
$100,347.60,  above  stated,  as  being  an  investment  of  trust 
funds.  They  have  then  assigned  and  credited  to  themselves 
in  trust  for  each  of  the  beneficiaries  a  part  of  this  alleged  in- 
vestment. The  same  procedure  was  adopted  by  the  trustees 
with  reference  to  the  balance  of  dividend  and  the  rent  above 
referred  to. 

Among  the  children  and  grandchildren  who  are  beneficiaries 
under  the  trusty  either  present  or  contingent,  are  ten  infants 
represented  in  this  proceeding  by  a  special  guardian.  The 
special  guardian  has  filed  objections  to  the  main  items  referred 
to  above,  and  also  to  the  items  with  which  the  trustees  have 
credited  themselves  on  behalf  of  each  of  the  beneficiaries,  the 
legal  effect  of  which  is  to  put  in  issue  the  right  of  the  trustees 
to  leave  these  various  amounts  on  deposit  with  or  due  from  the 
corporation  and  to  credit  themselves  therewith  as  investments 
of  the  trusrt  funds,  and  also  their  right  to  credit  themselves,  as 
trustees  for  the  various  beneficiaries,  with  proportionate  parts 
thereof.  In  other  words,  the  question  is  raised  whether,  under 
the  language  of  the  will  defining  the  powers  of  the  trustees, 
the  latter  can  regard  the  indebtedness  from  the  corporation  to 
the  testator  existing  at  the  time  of  the  latter's  death  and  the 
balance  of  dividends  and  the  rent  which  accrued  since  his  death 
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and  which  latter  two  items  they  received  and  left  on  deposit 
with  the  corporation,  as  investments  of  the  trust  funds. 

All  of  the  adults  interested  in  the  trusts  are  satisfied  with 
the  procedure  adopted  by  the  trustees  and  urge  that  the  account 
be  approved  as  filed. 

The  accountants  contend  that  as  to  the  objection  to  the  item 
of  $100,347.60,  heretofore  referred  to,  and  this  would  no  doubt 
apply  to  the  objections  made  to  the  proportionate  amounts  here- 
tofore assigned  by  the  trustees  to  themselves  as  trustees  for  the 
beneficiaries,  the  issue  raised  is  res  adjttdicata  because  the 
executors  in  their  account  filed  about  one  year  ago  claimed 
credit  for  an  item  of  $102,162.62,  of  which  the  first  mentioned 
sum  was  a  part,  which  consisted  of  the  indebtedness  named, 
which  they  had  turned  over  in  kind  to  the  trustees  and  which 
they  stated  was  to  be  left  by  the  said  trustees  on  deposit  with 
the  company  as  an  investment  and  for  the  purpose  of  furnishing 
the  company  with  necessary  capital.  No  objections  were  inter- 
posed to  this  account  by  any  of  the  parties  thereto,  although  all 
the  parties  now  before  the  court  were  parties  to  that  proceeding 
and  a  decree  settling  the  account  as  filed  was  made. 

I  am  satisfied,  however,  and  hold  that  the  issues  before  me 
have  not  been  adjudicated  in  the  accounting  proceeding  re- 
ferred to.  Matter  of  Bannin  (142  App.  Div.  436),  seems  to 
me  to  be  conclusive  on  that  proposition.  In  that  matter  the 
executors  had  accounted,  as  such,  and  all  persons  having  an 
interest  either  as  life  tenants  or  remaindermen  in  the  estate 
had  been  duly  cited.  The  accounts  had  been  passed  without 
objection  and  the  executors  had  turned  over  the  estate  to  them- 
selves as  trustees.  They  had  thereafter,  as  trustees,  had  four 
prior  accountings.  It  appeared  that  in  the  first  accounting 
by  the  trustees  there  had  appeared  an  item  showing  that  the 
deceased  had  an  interest  in  a  firm  of  which  no  settlement  had 
been  made.  In  the  third  accounting  this  interest  was  again 
set  forth  with  the  statement  that  no  settlement  had  been  made 
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with  the  surviving  partner.  The  court,  in  considering  the 
question  of  res  adjudicata,  said  (page  442) :  "  We  think, 
where  no  objections  were  interposed  and  no  specific  ruling  had 
thereon  by  the  court,  and  the  decree  upon  the  accoimting  merely 
approved  the  accounts  as  rendered  and  filled  the  amounts  in 
the  hands  of  the  trustees,  that  this,  while  sufficient  to  bar  in- 
quiry as  to  past  transactions,  was  not  such  an  approval  of  the 
mode  of  investment  as  to  preclude  the  court  upon  a  subsequent 
accounting  from  disapproving  of  the  continued  contribution  to 
the  capital  of  a  going  concern  *  *  *.  As  it  does  not  appear 
that  this  matter  was  specifically  passed  upon  on  the  former 
accountings,  as  no  attempt  is  made  to  charge  the  trustees  with 
any  funds  distributed  or  paid  out  by  them  which  had  been 
approved  upon  the  former  accounting,  as  the  fund  remains  in 
their  hand^^  and  under  their  control,  and  as,  even  if  there  was 
an  approval  of  the  original  transaction,  the  membership  and 
capital  of  the  copartnership  has  materially  changed  since  the 
last  accounting,  we  discover  no  bar  to  the  present  consideration 
of  the  question  whether  this  trust  fund  should  remain  subject  to 
the  hazards  of  the  general  partnership  in  a  mercantile  concern." 
(See  also  Matter  of  Hoyt,  160  X.  Y.  607;  Matter  of  Elting, 
93  App.  Div.  516 ;  Bowditch  v.  Ayrault,  138  K  Y.  222 ;  Matter 
of  Leask,  159  App.  Div.  102.) 

It,  therefore,  becomes  necessary  to  examine  the  provisions 
of  the  will  which  define  the  powers  of  the  trustees.  By  the 
eighth  paragraph  the  testator  provided  as  follows :  "  I  author- 
ize and  empower  my  said  Trustees  and  their  successors  and 
the  survivors  and  survivor  of  them  to  invest  said  trust  funds 
in  such  manner  as  they  or  he  in  their  or  his  unrestricted  dis- 
cretion shall  deem  best,  without  being  limited  to  such  forms 
of  investment  as  are  authorized  by  law  for  the  investment  of 
trust  funds.  And  in  case  any  part  of  such  trust  funds  shall 
at  any  time  be  invested  in  bonds  or  other  securities  payable  at 
a  fixed  or  determinable  date,  the  value  of  which  shall  be  more 
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than  par,  I  direct  that  the  whole  of  the  interest  and  other  in- 
come therefrom  be  paid  to  the  beneficiary,  without  making  any 
deduction  therefrom  for  the  preservation  of  the  principal." 

The  trust  provision  with  regard  to  the  two-thirds  of  the  re- 
siduary esitate  hereinbefore  referred  to  provides  for  the  col- 
lection of  the  rents,  issues,  income,  etc.,  of  each  share  and  the 
payment  of  the  same  over  semiannually  or  oftener  to  the  bene- 
ficiary of  said  share  and  then  follows  this  provision :  "  Except 
that  during  the  minority  of  any  beneficiary  ray  said  Trustees 
or  their  successors  or  the  survivors  or  survivor  of  them  may  in 
their  discretion  accumulate  the  income  from  said  share,  or  may 
pay  over  to,  or  use  for  the  benefit  of,  such  beneficiary,  at  any 
time  or  times  during  his  or  her  minority,  the  whole  or  any  part 
of  such  income,  the  accumulations  of  income,  if  any,  to  be  paid 
over  to  such  beneficiary  upon  his  or  her  reaching  the  age  of 
twenty-one  years^"  Under  this  provision,  I  am  of  the  opinion 
that  any  income  which  has  accumulated  in  the  hands  of  the 
trustees  as  indicated  may  be  invested  by  them  in  the  same  man- 
ner and  on  the  same  securities  upon  which  they  were  author- 
ized to  invest  the  principal.  (Matter  oi  Stewart,  30  App.  Div. 
368,  affd.  on  opinion  below,  163  IN".  Y.  593.)  Hence,  if  it  is 
proper  for  the  trustees  to  permit  the  amount  which  was  due 
to  the  testator  to  remain  on  deposit  with,  or  as  a  loan  to,  the 
corporation  under  the  powers  with  which  they  were  vested  by 
the  will,  it  was  also  proper  for  them  to  leave  the  shares  of  the 
income,  namely,  of  the  item  of  balance  of  dividend,  $1^314.92, 
and  the  item  of  $1,000  for  rent,  to  remain  on  deposit  in  the 
same  way. 

That  the  trustees  could  not  treat  the  amounts  referred  to  as 
legal  investments  in  the  absence  of  special  authority  conferred 
upon  them  by  the  testator  there  can  no  longer  be  any  doubt  in 
this  State.  (Underbill  Wills,  §  790 ;  Thomas,  Laws  of  Estates, 
741  et  seq.;  Perry  Trusts,  §§  452,  456;  King  v.  Talbot,  40  N. 
Y.  76 ;  Matter  of  Wotton,  59  App.  Div.  584,  affd.,  no  opinion, 
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167  X.  Y.  629 ;  Toronto  Gen.  Trust  Co.  v,  Chicago,  B.  &  Q. 
B.  B.  Co.,  64  Hun,  1,  9,  aflFd.  on  opinion  below,  138  N.  Y.  657; 
Matter  of  Avery,  46  Misc.  Bep.  529,  549;  Decedent  Estate 
Law,  §  111,  being  Laws  of  1909,  cii.  18,  and  constituting 
Consol.  Laws,  ch.  13;  Pers.  Prop.  Law,  §  21,  being  Laws  of 
1909,  ch.  45,  and  constituting  ConsoL  Laws,  ch.  41 ;  Banking 
Law,  §§  239,  239-a,  being  Laws  of  1914,  ch.  369,  as  amended 
by  Laws  of  1915,  ch.  269,  and  constituting  Consol.  Laws,  ch.  2.) 
And  it  is  equally  well  settled  that  the  creator  of  a  trust  may 
prescribe  how  the  investments  shall  be  made  and  what  security 
shall  be  taken  for  .moneys  invested.  (Denike  v.  Harris,  84 
N.  Y.  89 ;  Thorn  v.  De  Breteuil,  86  App.  Div.  405,  424,  modi- 
fied, 179  N.  Y.  64;  Matter  of  Stewart,  supra.) 

It  is  first  to  be  determined,  therefore,  whether  they  were 
given  the  authority  to  invest  in  other  than  the  usual  securities. 
As  to  this  the  language  of  the  paragraph  of  the  will  quoted 
above  leaves  no  doubt  in  my  mind.  (Matter  of  Hall,  164  N.  Y. 
196 ;  Matter  of  vom  Saal,  82  Misc.  Bep.  531 ;  Matter  of  Ketel- 
tas,  1  Conn.  468;  Lawton  v.  Lawton,  35  App.  Div.  389.) 

But  notwithstanding  the  fact  that  the  trustees  have  the  au- 
thority stated  and  however  large  the  discretion  in  them  may  be, 
the  court  nevertheless  does  not  lose  its  power  to  review  the 
use  of  this  discretion  and,  if  need  be,  to  correct  any  abuse  in 
its  exercise.  In  Matter  of  Hall  (supra),  the  language  of  the 
will  was  as  follows :  "  I  hereby  give  my  said  executors  and 
trustees,  hereinbefore  named  full  power  to  reinvest  *  *  *  in 
any  security  real  or  person  which  they  may  deem  for  the  benefit 
of  my  estate  and  calculated  to  carry  out  the  intention  of  this  my 
last  will." 

Here  the  testator  had  been  in  the  business  of  manufacturing 
umbrellas,  and  by  his  will  he  directed  that  his  interest  in  the 
business  be  closed  on  the  first  day  of  January  or  the  first  day 
of  July  immediately  following  bis  decease.  Th^  executors  in- 
vested in  the  stock  of  a  corporation  in  the  same  line  of  business. 
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The  Court  of  Appeals,  in  discussing  the  power  granted  to  the 
trustees  and  their  exerci-se  of  it  in  the  manner  indicated,  said : 
"  We.  concede  that  under  the  terms  of  the  will  the  trustees  were 
given  a  discretion  as  to  the  character  of  the  investments  they 
might  make,  and  that  they  were  not  limited  to  the  investments 
required  by  a  court  of  equity  in  the  absence  of  any  directions 
from  a  testator.  The  trusts  of  this  will  are  to  provide  the 
teertator's  children  with  income  during  their  lives,  and  on  their 
deaths  the  principal  is  to  go  to  their  issue.  The  very  object  of 
the  creation  of  the  trust  was,  therefore,  the  security  of  the 
principal,  otherwise  the  testator  might  better  have  given  the 
property  outright  to  his  children  who  were  the  primary  objects 
of  his  bounty ;  "  and  then  disapproved  of  the  investment  made. 
In  Matter  of  vom  Saal  (supra),  the  will  contained  a  pro- 
vision very  much  similar  to  the  one  under  consideration,  em- 
powering the  executors  "  to  invest  and  reinvest  the  proceeds^ 
in  such  amounts  and  in  such  manner  as  may  to  them  in  their 
absolute  discretion  seem  advisable,  although  the  said  invest- 
ments may  not  be  of  the  character  permitted  for  the  investment 
of  trust  funds*  by  the  ordinary  rules  of  law."  And  the  learned 
surrogate  said :  ^^  It  seems  to  me  that  a  proper  construction 
of  the  clause  under  consideration  permits  the  executors  to  in- 
vest the  trust  fund  in  securities  other  than  so-called  court 
securities,  or  those  mentioned  in  section  11.1  of  the  Decedeut 
Estate  Law,  using  such  diligence  and  such  prudence  in  the  care 
and  management  of  the  trust  funds  as  prudent  men  of  discre- 
tion and  intelligence  in  such  matters  employ  in  their  own  like 
business  concerns.  If  the  executors  and  trustees  in  their  dis- 
cretion do  not  invest  the  funds  in  such  securities  as  are  men- 
tioned in  said  section  111,  known  generally  as  court  securities, 
in  case  of  the  depreciation  of  the  investments  their  conduct  as 
to  good  faith,  diligence  and  prudence  may  be  inquired  into  on 
a  settlement  of  their  accounts.  If,  in  the  investment  of  the 
funds,  they  should  take  securities  which  diligent  and  pnident 
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men,  acting  in  good  faith,  would  not  take,  they  would  be  held 
liable  for  the  loss,  but  if  they  should  act  with  the  good  faith, 
prudence  and  diligence  which  would  characterize  a  good,  care- 
ful business  man  under  the  circumstances  in  the  investment  of 
funds,  they  would  not  be  held  liable,  although  there  might  be  a 
loss."  (See  also  Clark  v.  Clark,  23  l^isc.  Rep.  272,  286,  and 
cases  cited;  Matter  of  Hirsch,  Xo.  1,  116  App.  Div,  367,  affd. 
without  opinion,  188  N.  Y.  584.) 

In  the  pending  matter  it  appears  that  all  of  the  trustees  are 
directors,  one  of  them  is  the  president  and  two  of  them  are 
stockholders  of  the  corporation  with  which  the  items  in  question 
are  deposited  and  which  uses  them  as  a  part  of  its  working 
capital.  Without  in  the  slightest  degree  impugning  the  good 
faith  of  trustees,  or  even  inquiring  into  it,  the  courts  have 
always  looked  with  disfavor  upon  the  investment  of  trust  funds 
in  enterprises  where  the  interests  of  the  trustees  as  individuals 
may  come  in  conflict  with  their  interests  in  the  fiduciary  rela- 
tion. (Deobold  v.  Oppermann,  111  X.  Y.  531;  Matter  of 
Hirsch,  Xo.  1,  supra;  Matter  of  Stallo,  82  Misc.  Rep.  135 ; 
Pyle  V.  Pyle,  137  App,  Div.  568,  affd.  without  opinion,  199 
X.  Y.  538 ;  Munson  v.  Syracuse,  G.  &  C.  R.  R.  Co.,  103  X.  Y. 
59.) 

Xor  does  the  fact  that  the  testator  allowed  the  moneys  due 
him  for  balances  of  unpaid  profit  to  remain  in  the  treasury  of 
the  corporation  as  a  part  of  the  working  capital j  of  itself  justify 
the  exercise  of  the  discretion  of  the  trustees  in  continuing  the 
same  as  an  investment.  If  under  the  will  and  the  power  given 
them  as  trustees  it  would  have  been  an  improper  exercise  of 
discretion  to  inves«t  trust  funds  by  loaning  them  to  the  corpo- 
ration to  be  used  by  it  as  part  of  the  working  capital,  then  it  is 
an  equally  improper  exercise  of  such  discretion  to  treat  such 
a  loan  alre'ady  made  as  an  investment  of  trust  funds  and  con- 
tinue it  as  such.      (Perry  Trusts,  §§  454,  465 ;  Matter  of  New 
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York  Life  Ins.  &  Tr.  Co.,  86  App.  Div.  247;  Toronto  Gen. 
Trust  Co.  V.  Chicago,  B.  &  Q.  R.  E.  Co.,  supra.) 

In  my  opinion  it  is  not  a  proper  exercise  of  discretion  on 
the  part  of  the  trustees  under  all  the  circumstances,  to  treat 
the  amount  due  to  the  testator  at  the  time  of  his  death  and  the 
balance  of  dividends  and  rent  due,  as  investments  of  the  trust 
funds.  It  follows  that  the  objections  of  the  special  guardian 
must  be  sustained. 

Assuming  that  my  conclusions  as  stated  are  correct,  the  next 
question  presented  is  whether  the  trustees  should  be  charged 
with  the  items  stated  as  cash.  I  consider  first  the  item  of 
$100,347.60,  being  the  balance  of  the  amount  which  was  due 
from  the  corporation  to  the  decedent  at  the  time  of  his  death. 
There  is  no  rigid  or  arbitrary  standard  by  which  to  measure 
the  reasonable  time  within  which  the  trustees  in  this  matter 
were  obliged  to  insist  upon  a  payment  of  this  amount.  What 
is  a  reasonable  time  must  depend  upon  the  circumstances  in 
each  particular  case,  and  what  would  be  a  reasonable  time  in 
one  instance  would  not  necessarily  be  so  in  another.  The  test 
is  whether  the  tinistees  have  used  that  diligence  and  prudence 
in  converting  the  debt  into  cash  which  careful  and  intelligent 
men  would  have  used  in  the  management  of  their  own  affairs. 
(Thomas,  Law  of  Estates,  744 ;  Perry  on  Trusts,  §  465 ;  Matter 
of  Weston,  91  N.  Y.  502 ;  Matter  of  Hosford,  27  App.  Div. 
427,  430 ;  Matter  of  Wotton,  supra.) 

Considering  all  of  the  circumstances  in  the  matter  before  me, 
I  am  not  prepared  to  hold  that  it  was  the  duty  of  the  trustees 
to  insist  upon  the  payment  of  this  item  as  soon  as  it  came  into 
their  hands,  or  since  that  time  and  up  to  the  present.  The 
decedent  owned  eighty  per  cent,  of  all  the  capital  stock  of  the 
corporation  which  was  indt?bted  to  him,  and  I  cannot  favor  a 
construction  which  would  have  made  it  incumbent  upon  the 
trustees  to  withdraw  immediately  from  the  working  capital  of 
this  corporation  the  large  amount  of  money  which  the  decedent 
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bad  left  with  it.  Such  an  intention  cannot  with  reason  be 
imputed  to  the  testator,  for  I  cannot  believe  that  it  was  his  wish 
possibly  to  imperil  the  corporation  in  which  he  was  so  lai^ly 
interested  by  such  a  drastic  exercise  of  power  by  the  trustees. 
The  latter  were  associated  with  the  decedent  in  business.  He 
must  be  presumed  to  have  known  them  well.  The  whole  will 
and  the  powers  intrusted  to  them  by  the  testator  showed  that 
he  had  absolute  confidence  not  only  in  their  honor  as  men,  but 
in  their  sagacity  as  business  men.  He  not  only  made  them 
trustees  with  power  to  distribute  the  income,  but  he  gave  them 
the  right  in  their  discretion  to  pay  over  the  principal ;  a  dear 
indication  of  the  implicit  trust  that  he  had  in  their  honesty 
and  in  their  discretion.  I  am  of  the  opinion  tihat  it  was  the 
testator's  intention  to  leave  it  to  the  discretion  of  his  trustees 
as  to  the  time  when  and  the  manner  in  which  this  debt  should 
be  collected,  relying  upon  their  good  judgment  to  see  to  it  that 
it  should  not  be  done  in  such  a  way  as  to  hurt  the  business  of 
the  corporation  in  which  he  was  so  largely  interested. 

I  hold  that  the  trustees  should  be  charged  with  the  said  item, 
not  as  cash,  but  as  a  debt  due  from  the  corporation  to  diem  as 
trustees. 

As  trustees  it  was  and  is  their  duty  to  collect  this  amount  in 
such  a  manner  and  at  such  a  time  or  times  as  this  can  be  done 
without  imperilling  or  unduly  embarrassing  the  corporation. 
The  latter  seems  to  be  in  a  flourishing  condition,  and  if  the 
trustees  have  used  and  do  use  reasonable  and  proper  discretion 
and  diligence  in  the  matter  which,  judging  from  the  confidence 
that  the  testator  had  in  them,  it  is  likelv  they  will  do,  thev  can- 
not  be  justly  criticised,  even  if  a  loss  results. 

As  to  the  item  of  $1,314.92  balance  of  dividends  and  that 
of  $1,000  rent  which  was  stated  in  the  account  to  have  been 
collected  and  deposited  with  the  corporation  as  an  investment, 
having  reached  the  conclusion  stated,  the  trustees  will  be  sur- 
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charged  with,  so  much  thereof  as  they  have  deposited  with  or 
loaned  to  the  corporation  as  trustees  for  infant  beneficiaries. 

Such  beneficiaries  of  the  various  trust  funds  as  are  of  full 
age  who  have  consented  to  the  trustees  leaving  the  items  last 
referred  to  on  deposit  with  the  corporation  as  an  investment 
are  estopped  from  questioning  its  propriety.  These  adult  bene- 
ficiaries may,  in  the  discretion  of  the  trustees,  become  entitled 
to  share  in  the  principal.  In  case  any  of  such  beneficiaries 
should  thus  become  entitled  to  a  part  of  the  item  of  $100,347.60^ 
they  are  estopped  from  questioning  the  investment  thereof  as 
stated  by  the  trustees  by  reason  of  their  consent  thereto  and 
acquiescence  therein.      (Matter  of  Hall,  supra.) 

Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Account  of  Proceed- 
ings of  William  H.  Van  Kleeck,  as  Trustee  under  the 
Last  Will  and  Testament  of  James  D.  Ingersoll,  Deceased 
(Mabia  C.  Leeds  Tbust). 

{Surrogate's  Court,  Netc  York  County,  April,  1916.) 

Trustees — Gift  to  executors  in  trust — When  title  vested  in  repre- 
sentatives— Provisions  op  decree  on  judicial  settlement  of 
accounts. 

A  gift  to  executors  in  trust  for  a  certain  person,  the  income  to  be 
handed  to  her  and  at  her  decease  the  principal  to  "  go  to  "  her  daughter 
who  was  living  at  the  time  the  will  took  effect,  is  q  vested  remainder,, 
and  upon  the  death  of  the  remainderman  title  vested  in  her  representa- 
tives, and  there  being  no  unpaid  debts  and  no  ancillary  representative* 
in  this  jurisdiction,  all  parties  being  before  the  court,  the  decree  upon 
the  judicial  settlement  of  the  account  of  the  proceedings  of  the  testa- 
mentary trustee  should  provide  for  payment  to  those  entitled  directly. 

Proceedings  upon  the  judicial  settlement  of  the  account  of 
a  trustee. 
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Wilson  H.  Powell,  for  petitioner. 

Beekman,  Menken  &  Griscom  (S.  Stanwood  Menken  and 
Ealph  S.  Wolcott,  of  counsel),  for  respondents  Oharles  E* 
Brown,  Harold  W.  Brown  and  Oharles  E.  Brown,  Jr. 

Scott,  Newoomb  &  McLoughlin  (Francis  J.  McLoughlin,  of 
counsel),  for  Eussell  D.  Leeds,  Shepherd  E.  Leeds  and  John  'SL 
Leeds. 

George  A.  Hoffman  (Adolphus  T.  Sieker,  of  counsel),  for  L. 
Eussell  Leeds  and  George  W.  Leeds,  residuary  legatees. 

James  H.  Hickey,  for  Grace  Nesmith  Prentice. 

FowLEB,  S. —  In  this  proceeding  for  the  judicial  settlement 
of  the  accounts  of  the  trustee  of  James  D.  IngersoU  it  becomes 
necessary  to  construe  the  2d  paragraph  of  the  will  of  Mr. 
IngersoU,  which  is  as  follows :  "  Second.  1  give  and  bequeath 
unto  my  executors  and  their  survivors  in  trust  five  thousand 
($5,000)  dollars,  to  be  by  them  safely  invested,  and  the  income 
of  the  same  to  be  handed  to  Mrs.  Daniel  W.  Leeds,  wife  of 
Daniel  W.  Leeds,  and  at  her  decease  the  principal  to  go  to  her 
daughter.''  The  surrogate  must  determine  whether  the  re- 
mainder interest  bequeath  under  the  2d  paragraph  of  the  testa- 
tor's will  is  a  vested  or  a  contingent  interest. 

Mrs.  Leeds  had  only  one  daughter,  Julia  P.  Brown,  who 
predeceased  her  mother.  The  residuary  legatees  under  the 
will  claim  that  the  interest  bequeathed  to  Julia  P.  Brown  was 
contingent,  and  that  upon  her  predeceasing  her  mother,  Mrs. 
Leeds,  it  passed  to  the  residuary  legatees.  It  appears  that 
Julia  P.  Brown  died  intestate  in  1887,  a  resident  of  the  State 
of  New  Jersey,  leaving  her  surviving  her  husband,  Charles  E. 
Brown,  and  two  sons,  Harold  W.  Brown  and  Charles  E.  Brown, 
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Jr.      The  husband  and  children  of  Julia  P.  Brown  claim  that 
the  remainder  was  vested  in  Julia  P.  Brown,  and  that  on  her ' 
demise  the  title  to  the  $5,000  legacy  devolved  under  the  laws 
of  the  State  of  New  Jersey  upon  her  surviving  husband. 

The  residuary  legatees,  on  the  other  hand,  invoke  the  rule 
that  where  a  devise  or  bequest  is  made  through  a  power  in  trust, 
or  solely  through  a  direction  to  pay  or  convey  at  a  future  time, 
it  is  contingent.  This  rule  I  r^ard  as  a  settled  rule  of  con- 
struction, and  yet  it  has  recently  been  considered  by  the  Court 
of  Appeals  in  Cammann  v.  Bailey  (210  N.  Y.  19),  and  Dicker- 
son  V.  Sheefhy  (209  id.  592),  in  such  a  way  as  to  occasion  an  ex- 
pression of  doubt  whether  or  not  the  rule  was  a  settled  principle 
of  construction  applicable  in  all  instances.  In  Fulton  Trust 
Co.  V.  Phillips  (164  App.  Div.  498,  605),  Mr.  Justice  In- 
GRAiiAM  concluded  as  follows:  "With  much  diffidence  and  a 
confession  of  my  inability  to  deduce  from  the  authorities  any 
rule  that  can  aid  in  the  construction  of  a  will  presenting  these 
features  I  can  only  say  that  endeavoring  to  the  very  best  of  my 
ability  to  follow  the  directions  of  the  Court  of  Appeals  it  seems 
to  me  that  we  are  required  to  hold  th<at  in  this  case  it  was  the 
intention  of  the  testatrix  that  *  *  *  the  estate  vested."- 
After  a  careful  investigation  of  the  decisions  Justice  Ixgbaiiam 
was  obviously  unable  to  state  with  any  degree  of  confidence 
when  the  rule  applied  to  a  particular  case.  It  is  thus  apparent 
that  while  the  rule  is  well  recognized  by  the  courts  of  this  State, 
the  judicial  desire  to  construe  estates  as  vested  rather  than  as 
contingent  has  led  the  courts  to  subordinate  a  rule  of  property 
to  a  construction  dependent  upon  the  ascertained  intention  of 
the  testator.  (Steinway  v.  Steinway,  163  N.  T.  183.)  As 
Chief  Judge  Culi-en  well  said  in  substance  in  Cammann  v. 
Bailey,  one  of  the  effects  of  the  uncertain  application  of  the 
rule  is  that  in  each  instance  counsel  is  justified  in  insisting,  if 
not  actually  required  to  insist,  that  bis  client  should  obtain  the 
decision  of  the  court  of  last  resort  upon  the  construction  of  an 
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interest  devised  and  bequeathed  in  a  direction  to  convey  or 
divide.  But  whatever  doubts  the  judiciaiy  may  feel  in  the 
application  of  settled  principles  to  concrete  cases,  they  have  no 
place  in  so  plain  a  case  as  this. 

The  three  decisions  just  referred  to  all  recognize  the  rule 
indicated  as  an  existing  rule  of  construction.  A  rule  cannot 
be  doubtful  and  remain  a  rule.  Consequently  if  the  remainder 
interest  in  this  case  is  bequeathed  solely  in  a  direction  to  convey 
or  divide,  it  is  undoubtedly  incumbent  upon  the  surrogate  to 
decide  in  conformity  with  the  rule  that  such  interest  is  con- 
tingent. But  having  in  mind  another  paramount  and  in- 
fluential rule  of  courts  of  construction,  that  an  estate  must  be 
construed  as  vested  and  not  as  contingent  whenever  possible, 
and  also  the  manifest  reluctance  of  our  appellate  courts  to  in- 
voke the  rule  which  makes  an  estate  contingent,  when  trans- 
ferred by  a  power  in  trust,  I  am  nevertheless  of  the  opinion 
that  the  true  construction  of  the  language  of  the  2d  paragraph 
of  the  will  makes  the  remainder,  now  under  consideration,  a 
vested  remainder.  It  will  be  observed  that  the  testator  did 
not  direct  that  upon  the  death  of  Mrs.  Leeds  the  trustee  was  to 
pay  over  the  principal  to  the  daughter;  the  will  in  substance 
only  provides  that  the  executors  should  hold  the  $5,000  in  trust, 
and  during  the  life  of  Mrs.  Leeds  pay  oyer  to  her  the  income, 
and  that  upon  the  death  of  Mrs.  Leeds  the  principal  should 
"  go  to  "  her  daughter.  There  is  here  no  express  direction  that 
the  remainder  interest  should  be  paid  to  the  daughter  by  the 
trustee  or  through  the  interposition  of  a  power  in  trust  reposed 
in  the  executors.  There  is  evident  no  such  trust  or  power  in 
tnist.  The  trustee  was  by  the  will  given  the  title  to  the  $5,000 
only  in  order  that  he  might  hold  the  same  in  trust  for  the  life 
of  the  beneficiarv.  When  the  trust  ceased  the  estate  or  title  of 
the  trustee  ceased  ipso  facto.  The  testator  himself,"  in  fact,  dis- 
posed of  the  remainder  when  he  created  the  trust.  When  the 
trust  ceased  he  provided  that  possession  of  the  principal,  or 
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remainder  interest,  *  was  "  to  go  to  lier  daughter,"  Obviously 
the  rule  laid  down  in  Cammann  v.  Bailey  and  Dickerson  v. 
Sheehy  (supra),  has  no  application  where  there  are  words  of 
direct  gift.  In  this  case  the  words  ^^  principal  to  go  to  her 
daughter  "  are  in  effect  words  of  direct  and  immediate  gift. 
It  is  the  same  as  if  the  testator  had  said  "  upon  the  decease 
of  Mrs.  Leeds  I  give  the  principal  to  her  daughter."  Indeed, 
it  has  recently  been  held  that  the  words  "  shall  pass  to "  are 
words  of  direct  «gift*  (Whitwell  v.  Whitwell,  146  App.  Div. 
270,  272.)  I  deem  the  words  "  to  go  to  her  daughter  "  more 
expressive  of  an  immediate  gift  than  the  words  "  shall  pass  to." 
The  words  in  the  will  now  here  to  my  mind  clearly  indicate 
ownership  of  the  remainder  in  praesenti,  not  in  futuro.  The 
words  "  to  pass  to  "  are  susceptible  of  a  future  operation ;  thiey 
possibly  indicate  a  transition  or  suspension  of  title,  whereas 
the  words  *'  to  go  to  "  readily  imply  only  a  present  and  direct 

gift. 

Therefore  I  conclude  that  the  language  of  the  will  is  sufficient 
to  indicate  an  intention  that  the  trustee  should  hold  the  legal 
title  to  the  $5^000  fund  during  the  lifetime  of  Mrs.  Leeds, 
meanwhile  paying  to  her  the  income,  but  that  her  daughter 
should  have  the  remainder  interest,  eo  insianti,  but  to  take  effect 
in  possession  upon  the  termination  of  the  preceding  life  estate. 
It  is  as  if  the  testator  had  stated  that  he  gave  $5,000  to  "  A  " 
for  life,  and  at  her  decease  the  sum.  of  money  was  to  belong  to 
her  daughter.  In  that  case  it  would  be  too  clear  for  argument 
that  the  remainder  interest  was  vested.  It  is  immaterial  that 
in  this  case  the  present  estate,  upon  which  the  remainder  in- 
terest is  limited,  is  bequeathed  in  trust.  The  trustee  takes  only 
an  estate  sufficient  to  enable  him  to  execute  the  trust.  (Real 
Prop.  Law,  §§  100,  101,  which  are  made  applicable  to  an  estate 
in  personal  property  by  Pers.  Prop.  Law,  §  11 ;  Losey  v.  Stan- 
ley, 147  X.  Y.  560;  Matter  of  United-  States  Trust  Co.,  78 
Miac.  Rep.   227,  235.)       The  interposition  of  a  trust  estate 
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never  prevents  the  vesting  of  a  remainder  interest.  (Embury 
V.  Sheldon,  68  X.  Y.  227 ;  Doscher  v.  Wyckoff,  132  App,  Div. 
139.) 

This  will  before  me  requires  the  application  of  the  principle 
that  words  such  as  "  on,"  "  when,"  "  after,"  "  from  and  after," 
etc.,  and  similar  expressions  used  in  a  devise  of  a  remainder 
following  a  life  estate  are  not  of  themselves  sufficient  to  justify 
a  conclusion  that  a  remainder  is  contingent  and  not  vested. 
(Trowbridge  v.  Coss,  126  App.  Div.  679,  affd.,'195  N.  Y.  596; 
Connelly  v.  O'Brien,  166  id.  408.)  This  case  resembles  Mat- 
ter of  United  States  Trust  Company  (supra).  For  the  reasons 
there  pointed  out  I  think  the  interest  of  Julia  P.  Brown  must 
be  taken  to  be  vested. 

This  conclusion  necessitates  an  examination  of  a  rather  nice 
question,  whether,  upon  the  death  of  Julia  P.  Brown  in  1887, 
title  to  her  legacy  vested  in  her  l^al  representatives,  and 
whether  or  not  the  decree  in  this  proceeding  should  direct  its 
payment  to  her  surviving  husband  or  children.  The  latter  are 
all  represented  in  this  proceeding  by  the  same  attorneys,  and 
urge  that  the  decree  direct  payment  to  the  husband,  Charles  E. 
Brown,  on  the  ground  that  under  the  law  of  New  Jersey  in 
force  in  1887  the  latter  became  entitled  as  sole  owner.  It  does 
not  appear  in  this  proceeding  that  an  ancillary  representative 
has  been  appointed  in  this  jurisdiction,  nor  does  it  affirmatively 
appear  that  there  are  any  unpaid  debts  of  the  estate  of  Julia  P. 
Brown.  Under  such  circumstances  the  legacy  may  be  paid 
without  the  intervention  of  an  ancillary  administration.  (Sul- 
tan of  Turkey  v.  Tiryakian,  162  App.  Div.  613,  affd.,  213  N.  Y. 
429;  Matter  of  Mercure,-  1  Tuck.  288.)  Furthermore,  the 
title  to  the  legacy  belongs  to  the  person  beneficially  entitled 
without  the  intervention  of  any  administration  in  the  domicile. 
(Blood  r.  Kane,  130  N.  Y.  514;  Barlow  v.  Myers,  24  Hun, 
286;  Matter  of  Nash,  159  App.  Div.  46;  Smith  v.  Webb,  1 
Barb.  230;  Matter  of  Mullon,  145  N.  Y.  98.) 
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Title  to  property  of  a  decedent  vests  at  once  in  a  sole  legatee 
or  distributee  where  the  debts  of  the  estate  have  been  paid  with- 
out the  intervention  of  an  executor  or  administrator.  It  has 
been  said  that  this  is  so  only  where  there  are  special  circum- 
stances, as,  for  example,  where  the  right  or  title  has  been  ad- 
mitted and  an  estoppel  has  taken  place.  (Segelken  v.  Meyer, 
94  N.  Y.  473.)  But  in  that  case  title  was  asserted  in  behalf 
of  one  who  was  not  the  sole  distributee.  In  Blood  v.  Kane 
(supra)  y  the  legatee  claiming  title  without  letters  testamentary 
was  the  sole  legatee.  Whatever  qualifying  circumstances  must 
exist,  When  one  of  several  legatees  or  distributees  asserts  title 
derived  from  a  decedent,  a  sole  legatee  or  distributee  may 
assert  his  title  irrespective  of  the  special  circumstances  referred 
to  in  Segelken  v.  Meyer  (supra),  and  the  cases  therein  cited. 
There  is  a  presumption  that  there  are  no  debts  in  thfe  absence 
of  affirmative  proof  of  their  existence  (Sultan  of  Turkey  v- 
,  Tiryakian,  supra)  ^  and  therefore  a  sole  beneficiary  has  a  com- 
plete title.  In  Wooden  v.  Bagley  (13  Wend.  453),  which 
might  appear  to  read  to  the  contrary,  the  presumption  of  the 
existence  of  no  debts  was  rebutted  by  proof  of  the  insolvency 
of  the  decedent.  In  Lounsbury  v.  Depew  (28  Barb.  47),  de- 
cedent's debts  had  not  been  paid.  Schultz  v.  Cookingham  (30 
Hun,  443),  was  an  action  by  only  one  of  several  next  of  kin,  as 
were  likewise  Palmer  v.  Green  (63  Hun,  6),  and  Nichols  v. 
Smith  (164  App.  Div.  304,  310).  Matter  of  Mullon  (supra) y 
sustains  and  approves  the  rule  that  a  sole  legatee  becomes  en- 
titled to  the  assets  of  the  decedent  when  all  the  debts  have  been 
paid. 

In  the  recent  decision  of  Hart  v.  Goadby  (138  App.  Div. 
160),  while  the  plaintiffs  were  the  principal  legatees  they  were 
not  entitled  to  the  entire  estate  of  the  decedent  to  the  exclusion 
of  the  other  legatees,  and  furthermore,  the  complaint  contained 
no  allegation  of  fact  that  the  debts  had  been  paid.  Bushe  v. 
Wright  (118  App.  Div.  320,  affd.,  195  N.  Y.  509),  apparently 
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wad  not  a  case  in  which  a  sole  legatee  or  devisee  asserted  title 
coming  through  a  decedent's  estate,  and  moreover,  the  case  in- 
volved a  construction  of  former  section  2606  of  the  Code  of 
Civil  Procedure. 

In  this  case,  upon  the  death  of  J'ulia  P.  Brown,  if  we  apply 
the  law  of  the  State  of  New  York  then  in  force,  the  title  vested 
in  her  husband.  (E.  S.,  pt.  II,  ch.  6,  title  3,  §  79,  which  in 
effect  re-enacted  29  Car.  II,  ch.  3,  §  26 ;  McCosker  v.  Golden, 
1  Bradf.  64.) 

While  the  law  of  the  place  of  domicile  must  be  applied  upon 
all  questions  of  the  devolution  of  personalty  (Matter  of  Hughes, 
95  N.  Y.  55,  and  Despard  v.  Churchill,  53  id.  192),  in  the 
absence  of  proof  of  the  law  of  New  Jersey  the  common  law 
in  force  in  this  State  will  be  applied.  (Monroe  v.  Douglass, 
6  N.  Y.  546;  Latham  v.  De  Loiselle,  3  App.  Div.  625,  affd., 
158  N.  Y.  687.)  This  presumption  is  applied  in  administer- 
ing the  estate  of  a  non-resident  decedent,  as  well  as  in  deter- 
mining other  issues  of  civil  litigations.  In  Matter  of  Hughes 
(supra)  y  the  presumption  was  followed.  As  was  above  stated, 
the  husband  and  sons  of  Julia  P.  Brown  appear  by^the  same 
attorneys  and  acquiesce  in  a  direction  for  the  payment  of  her 
legacy  to  the  husband.  However,  the  accounting  trustee  is 
entitled  to  have  the  payment  directed  to  the  one  having  legal 
title,  and  it  is  for  this  reason  that  the  question  has  been  dis- 
cussed. The  surrogate  has  jurisdiction  upon  this  accounting  to 
determine  the  legal  title  to  the  distributive  share  bequeathed  to 
Julia  P.  Brown.  (Matter  of  Kent,  92  Misc.  Eep.  113,  and 
cases  cited.)  ^ 

The  decree  should  provide  that  upon  the  death  of  Julia  P. 
Brown  the  legacy  referi'ed  to  in  paragraph  2  of  the  will  of  de- 
cedent passed  to  Charles  E,  Brown,  her  husband,  and  that  the 
trust  fund  should  be  paid  to  him. 

Decreed  accordingly. 
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Matter  of  the  Application  to  Construe  the  Last  Will  and  Testa- 
ment of  Chables  Fbederick  Fowles,  Late  of  the  County 
of  New  York,  Deceased. 

{Surrogate's  Court,  New  York  County,  April,  1916.) 

Wills — Construction  op — ^Execution  op — When  extrinsic  evidence  ASh 
MissiBLE — When  lapse  avoided. 

In  the  absence  of  proof  of  actual  survivorship  there  is  at  common  law 
no  presumption  of  survivorship  or  simultaneous  death  where  persons 
perish  in  a  common  disaster. 

Extrinsic  evidence  is  inadmissible  in  the  construction  of  wills  except 
in  three  specific  instances:  (1)  latent  ambiguity;  (2)  to  rebut  a  result- 
ing trust,  and  (3)  a  patent  ambiguity  susceptible  of  resolution  thereby. 

Extrinsic  evidence  of  the  circumstances  surrounding  a  testator  at  the 
time^  of  the  execution  of  his  will  is  inadmissible  where  the  instrument 
is  clear  and  free  from  equivocation. 

» 

A  testator's  direction  to  a  court  to  reverse  a  rule  of  law  is  contrary 
to  public  order. 

Where  a  will  is  susceptible  of  two  constructions  that  which  validates 
it  will  be  preferred. 

Lapse  will  be  avoided  by  construing  a  bequest  as  substitutional  when- 
ever possible  in  the  instance  of  commorientes. 

A  direction  in  a  will  considered  and  held  to  have  been  intended  to 

avoid  a  lapse  and  substitutional. 

I 

Proceeding  for  construction  of  a  will,  pursuant  to  chapter  18 
of  the  Code  of  Civil  Procedure. 

James  W.  Prendergast,  for  petitioner  Stevenson  Scott 

Duer,  Strong  &  Whitehead  (Selden  Bacon  and  Henry  S. 
Bacon,  of  counsel),  for  respondent  Dorothy  Elizabeth  Smith. 

K.  K.  Baylis,  for  respondents  Gertrude  Frances  Browne  and 
Gladys  Marv  Bavlies. 

f 

Charles  H.  Beckett,  for  Columbia  Trust  Company, 
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Egerton  L.  Wintlirop,  Jr.,  special  guardian  for  Kennetb 
Charles  Smitli. 

A.  Perry  Osbom,  special  guardian  for  other  infants. 

Fowler,  S. —  This  proceeding  is  instituted,  pursuant  to 
chapter  18  of  the  Code  of  Civil  Procedure  now  in  force,  for  a 
construction  of  the  will  of  Charles  Frederick  Fowles,  deceased. 
The  facts  stated  in  the  petition,  promoted  and  filed  by  Mr. 
Fowles'  executor,  are  not  controverted,  and  are,  therefore,  for 
present  purposes,  to  be  taken  as  true.  The  various  answers 
of  the  parties  respondent  do  not  raise  issues  of  fact,  but  content 
themselves  with  recitals  of  the  legal  positions  or  claims  of  the 
respective  respondents. 

On  the  hearing  Mr.  Prendergast,  the  counsel  who  drafted  the 
will  of  Mr.  Fowles,  and  also  the  simultaneous  will  of  his  wife, 
was  called  to  the  stand  without  objection,  and  without  objection 
or  exception  was  permitted  to  testify.  His  testimony  was, 
however,  inconsequential,  as  it  did  not  go  beyond  presumptions 
which  the  law  itself  draws  from  Mr.  Fowles'  will  and  coverture. 
Whether,  as  an  abstract  question,  the  testimony  of  Mr.  Prender- 
gast  is  entitled  to  be  taken  into  consideration  by  the  surrogate 
in  this  proceeding  T  must  hereafter  consider,  as  the  range  of 
extrinsic  evidence  permissible  in  ^proceedings  of  this  character 
is  very  limited,  and  illegal  evidence,  even  if  offered  without 
objection  or  exception,  cannot  be  considered  by  the  surrogate  in 
matters  of  construction.  The  Statute  of  Wills  requiring  wills 
to  be  in  writing  permits  no  other  evidence  of  their  intention, 
purport  or  effect,  except  in  certain  well-defined  and  special 
instances.  I  am  very  much  opposed  to  innovations  on  this 
established  principle  in  courts  of  construction,  and  for  this 
reason  shall  not  pass  the  testimony  over  without  giving  it 
further  consideration. 

It  appears  that  the  testator  died  on  the  7th  of  May,  1915, 
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while  a  passenger  on  board  the  transatlantic  steamer  Lusitcmia, 
which  was  sunk  on  that  day  in  the  Atlantic  ocean  off  the  coast 
of  Ireland.  His  wife,  who  accompanied  him  on  the  voyage, 
lost  her  life  in  the  same  disaster.  No  evidence  wh-atever  has 
been  submitted  to'  show  that  testator  survived  his  wife  or  that 
she  survived  him.  The  draftsman  of  Mr.  Fowles'  will  testified 
that  two  days  before  the  testartor  and  his  wife  sailed  on  the 
Lusitania  they  called  at  his  oflBce  and  each  of  them  made  and 
executed  a  will.  The  several  wills  are  set  out  in  extenso  in 
the  petition.  The  testator,  in  the  presence  of  his  wife,  gave 
instructions  to  the  attorney  as  to  the  manner  in  which  he  wished 
to  dispose  of  his  property,  and  his  wife  gave  similar  instructions 
in  the  presence  of  the  testator.  At  the  time  the  respective  wills 
of  the  testator  and  his  wife  were  being  prepared,  it  appears  that 
they  discussed  with  their  attorney  the  danger  incident  to  sailing 
on  the  Lusitania,  under  the  unusual  international  conditions 
existing  at  that  time,  and  the  risk  which  transatlantic  voyagers 
then  incurred.  As  a  result  of  that  discussion  the  will  then 
prepared  and  executed  by  the  testator  contained  the  following 
paragraph :  "  Ninth.  In  the  event  that  my  said  wife  and  my- 
self should  die  simultaneously  or  under  such  circumstances  as 
to  render  it  impossible  or  difficult  to  determine  who  predeceased 
the  other,  I  hereby  declare  it  to  be  ray  will  that  it  shall  be 
deemed'  that  T  shall  have  predeceased  my  said  wife,  and  that 
this  my  will  and  any  and  all  its  provisions  shall  be  construed 
on  the  assumption  and  basis  that  I  shall  have  predeceased  my 
said  wife."  The  legal  effect  of  this  paragraph  and  the  dispo- 
sition to  be  made  of  the  forty-five  per  cent,  of  the  residuary 
estate  given  to  his  wife  in  the  8th  paragraph  of  the  will  are 
the  main  questions  presented  to  the  surrogate  for  determina- 
tion. The  estate  is  large  and  the  questions  raised  are  im- 
portant. 

I  shall  consider  in  limine  the  legal  effect  of  the  testimony 
of  the  counsel  drafting  the  several  wills.     It  would  seem  neither 
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to  add  nor  detract  anything  from  the  text  of  the  will,  but  in  a 
matter  of  this  importance  I  cannot  forbear  to  point  out  that 
extrinsic  evidence  is  never  admissible  in  our  courts  of  con- 
struction except  (1)  where  there  is  a  latent  ambiguity,  arising 
dehors  the  will,  as  to  the  person  or  subject  meant  to  be  de- 
scribed; or  (2)  to  rebut  a  resulting' trust  (Mann  v.  Mann,  1 
Johns.  Ch.  231,  234)  ;  (3)  if  a  patent  ambiguity  may  be  ob- 
viated by  extrinsic  evidence  it  is  now  admitted  by  the  best 
authority  to  afford  a  third  exception  to  the  rule  excluding  such 
extrinsic  evidence.  The  only  patent  ambiguity  which  may 
not  be  so  explained  is  one  incapable  of  resolution.  (Hawkins 
Wills,  8;  Phillips  Ev.  [ed.  1862]  391;  Thayer's  Prelim. 
Treatise  Edv.,  422,  473,  599,  601 ;  Beale,  Cardinal  Rules,  In- 
terpretation, 580,  581;  Colpoys  v.  Colpoys,  Jacob,  451,  53 
R.  R.  42 ;  Xote  to  Cockle  Lead.  Cas.  on  Ev.,  300 ;  Matter  of 
Pbipps,  214  X.  Y.  381.)  It  is  often  said  that  the  circum- 
stances surrounding  a  testator  at  the  time  of  execution  of  the 
will  may  always  be  given  in  evidence  in  cases  of  construction. 
But  I  apprehend  that  this  is  true  only  when  there  is  an  equivo- 
cation or  uncertainty  as  to  the  meaning  of  the  will,  or  as  to  the 
persons  or  property  referred  to  therein.  (Smith  v.  Smith,  1 
Edw.  Ch.  189;  Runner  v.  Storm,  1  Sandf.  Ch.  357;  Matter  of 
Raab,  79  Misc.  Rep.  185;  Matter  of  Vosseler,  89  id.  674.) 
In  the  will  before  me  there  is  no  equivocation ;  the  words  and 
meaning  of  Mr.  Fowles'  will  perfectly  coincide,  and  therefore 
extrinsic  evidence  was  inadmissible.  But  the  extrinsic  evi- 
dence offered  and  taken  in  this  matter  was  entirely  harmless 
and  quite  unnecessary  in  my  judgment,  as  every  fact  testified 
to  would  be  presumed  by  the  court  from  the  will  and  coverture 
of  Mr.  Fowles  without  extrinsic  evidence.  Whether  instruc- 
tions to  an  attorney  for  drawing  a  will  are  ever  competent  to 
explain  the  text  of  a  will  I  doubt.  (Murray  v.  Jones,  2  V.  & 
B.  318 ;  cf.  Webber  V.  Stanley,  16  C.  B.  (K  S.)  698.)  Indeed, 
whether  Mr.  Prendergast,  the  draftsman  of  the  wills,  should 
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have  been  allowed  in  this  State  to  testify  to  his  instructions  is 
also  open  to  doubt.  I  had  occasion  to  consider  this  point  in 
Matter  of  Francis  (73  Misc.  Rep.  153,  154).  But  the  ex- 
trinsic evidence  in  this  matter  may  be  disregarded,  without 
harm,  by  reason  of  the  fact  that  it  was  inconsequential. 

Let  me  refer  for  a  moment  to  the  general  law  governing  suc- 
cessions from  commorientes  who  perish  in  a  common  disaster. 
The  principle  df  the  common  law,  that  in  the  absence  of  all 
proof  of  actual  survivorship  there  is  no  presumption  of  survivor- 
ship among  those  who  perish  in  a  common  disaster,  and  no 
presumption  of  simultaneous  death  was  referred  to  at  length 
by  me  in  my  decision  in  a  proceeding  in  this  court  involving 
the  deaths  in  a  common  disaster  of  the  Laffargue  family. 
(Matter  of  Hermann,  75  Misc.  Rep.  599,  601.)  My  decision 
was  affirmed  by  a  divided  court.  (Matter  of  Laffargue,  155 
App.  Div.  923.)  The  Laffargue  case,  however,  ultimately 
turned  on  slight  proof  of  actual  survivorship,  reinforced  by 
circumstantial  proof.  Singularly  enough,  long  after  the  formal 
confirmation  of  my  judgment,  I  happened  to  read  u  very  old 
case,  now  part  of  our  common  law,  in  the  absence  of  conflicting 
domestic  authority.  (Broughton  v.  Randall,  Cro.  Eliz.  (A.  D. 
1596)  503.)  This  old  case,  precisely  in  point,  would  have 
beei\  conclusive  of  the  Laffargue  case,  but  fortunately  my  de- 
cision conformed  in  every  respect  with  the  old  decision  stating 
the  common  law.  That  the  common  law  of  England  and  this 
State,  unlike  the  civil  law,  raises  no  presumption  of  survivor- 
ship, in  the  absence  of  all  proof  of  the  fact  is  familiar  to  us  all. 
(Underwood  v.  Wing,  19  Beav.  459;  Newell  v.  Nichols,  12 
Hun,  604,  75  IST.  fiT.  98;  Wing  v.  Angrave,  8  H.  L.  Cas.  183.'^ 
In  some  other  States  of  the  Union,  while  there  is  no  presump- 
tion of  survivorship,  there  is  a  presumption  of  simultaneous 
death  where  persons  are  shown  to  have  perished  in  a  common 
disaster  and  there  is  no  proof  forthcoming  of  survivorship  or 
moment  of  death.       (Johnson  v.  Merithew,  80  Maine,   111; 
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Matter  of  Wilbor,  20  R.  I.  126.)  In  those  States  having 
this  modified  rule  the  property  is  distributed  as  if  the  deaths 
were  simultaneous.  (Johnson  v.  Merithew,  supra;  Matter  of 
Wilbor,  supra. )  At  common  law  and  in  this  State  where  there 
is  no  presumption  of  even  simultaneous  deaths,  if  the  claimant 
cannot  make  out  actual  survivorship,  the  gift  over  fails,  and  the 
property  in  controversy  either  passes  into  the  residuum  or  by 
intestacy  (Elliot  v.  Smith,  22  Ch.  Div.  236;  Matter  of  Alston, 
1892,  P.  142;  Wing  v.  Angrave,  8  H.  L.  Gas.  183;  Xewell  v. 
Nichols,  75  N.  Y.  78,  90;  St.  John  v.  Andrews  Institute,  191 
id.  272),  unless  there  is  a  substitution  over.   . 

That  the  common  law  raises  no  presumptions  whatever  in 
cases  of  this  character  is,  perhaps,  not  always  an  advantage  in 
the  administration  of  justice.  In  Matter  of  Laff argue  I  re- 
ferred to  the  unjust  criticism  of  the  presumptions  of  survivor- 
ship entertained  in  the  civil  law,  with  proper  reference  to  the 
texts  of  the  Pandects,  and  I  attempted  to  show  that  in  some 
instances  the  civil  law  presumptions  were  entirely  reasonable 
and  logical.  Had  the  common  law  presumed  simultaneous 
death,  it  would  not  have  been  a  violent  presumption,  and  there 
would  have  been  at  least  one  established  premise  for  our  courts 
of  construction  to  work  on.  At  is  it,  there  is  none  in  this  State. 
The  common  law  of  England  and  the  common  law  of  this  State 
treat  survivorship  or  time  of  death  as  absolutely  insoluble  in 
the  absence  of  proof.  The  result  is  that  the  onits  at  common 
law  is  placed  on  those  asserting  either  the  survivorship  or  the 
simultaneous  death  of  one  of  two  persons  who  perish  in  a 
common  disaster.  As  a  generality,  the  fact  of  death  in  a  com- 
mon disaster  is  susceptible  of  proof,  but  the  relative  time  of 
the  individual  deaths  of  commorientes  is  not  often  susceptible 
of  proof.  Thus  it  is  in  this  case:  Whether  Mrs.  Eowles  per- 
ished at  the  same  mom-ent  as  her  husband,  or  before  or  after 
him,  stands  without  proof,  and  under  the  circumstances  the 
common  law  raises  no  presumption  whatever.     Whether  there 
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is  a  tendencT  to  recede  from  this  doctrine  in  this  State  I  shall 
not  presume  to  consider.  But  I  observe  in  St.  John  v.  An- 
drews Institute  (191  X.  Y.  272),  the  court  said:  "In  such 
case  the  question  of  actual  survivorship  is  regarded  as  unascer- 
tainable,  and  descent  and  distribution  take  the  same  course  as 
if  the  deaths  had  been  simultaneous." 

The  effect  of  the  9th  clause  of  Mr.  Fowles'  will  will  now  be 
considered.  It  will  be  regarded  first  as  a  direction  to  a  court 
of  construction  to  reverse  an  accepted  rule  of  the  common  law 
and  thus  reverse  a  rule  of  construction  based  on  that  rule. 
What  effect,  if  any,  can  this  direction  contained  in  the  9th 
clause  of  Mr.  Fowles'  will  have,  regarded  only  as  a  direction 
to  the  court  ?  This  point,  while  insisted  on,  is  not  much  argued 
in  the  briefs,  and  then  without  citations  of  authority.  In  my 
judgment  the  direction  in  question  can  have  no  effect,  regarded 
as  a  direction  to  a  court  of  construction.  Presumptions  pre- 
scribed by  the  common  law  and  rules  of  construction  based 
thereon  are  fixed  and  immutable  and  cannot  be  thus  directed  to 
be  altered  by  the  court  to  meet  particular  oases.  In  the  French 
law  it  is  said,  according  to  my  own  translation,  that  a  testator 
may  in  his  will  impose  no  condition  which  wounds  the  law  or 
good  morals.  (1  Troplong  Donations  et  Testaments,  §  272.) 
It  seems  to  me  that  this  author  expresses  with  the  usual  Gallic 
clearness  the  proper  limitation  on  testamentary  directions  of 
all  testators.  Our  system  of  jurisprudence  is  not  different  on 
this  point.  Directions  in  wills  in  order  to  be  upheld  must 
contravene  neither  the  law  nor  good  morals.  The  effect  of  an 
unauthorized  imposition  on  testamentary  gifts  I  had  occasion 
to  review  in  Matter  of  Anonymous  (80  Misc.  Rep.  10),  reported 
as  Anonymous  in  order  to  save  an  obscure  child  from  publicity, 
obloquy  and  threatened  expulsion  from  school.  The  unlawful 
direction  in  that  case  was,  however,  a  condition  subsequent  and 
not  a  direction  for  construction,  but,  mviaiis  mutandis,  I  find 
myself  unable  to  add  more  to  the  reasons  there  assigned  for 
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tbe  invalidity  of  the  unlawful  direction  contained  in  Mr. 
Fowles'  will  if  it  is  to  be  construed  as  a  testamentary  mandate 
to  the  court  to  alter  a  legal  presumption  and  a  restdtiug  rule  of 
construction. 

But  it  seems  to  the  surrogate  that  the  9th  clause  of  Mr. 
Fowles'  will  is  not  to  be  taken  as  a  direction  by  testator  to  a 
court  of  construction  to  alter  an  established  presumption  or 
canon  of  construction.  It  is  susceptible  of  another  meaning. 
In  the  construction  of  wills  an  illegal  intendment  <hi  the  part 
of  a  testator  will  not  be  presumed  if  another  construction  is 
possible.  (Roe  v.  Vingut,  117  N.  Y.  204,  218;  Smith  v.  Ed- 
wards, 88  id.  92,  102 ;  Matter  of  De  Bolet  Peraza,  72  Misc. 
Rep.  577,  581.)  Words  which  admit  of  a  twofold  construc- 
tion —  one  valid,  the  other  invalid  —  will  always  be  giv«i  the 
sense  which  validates  them.  (Pond  v.  Bergh,  10  Paige^  140; 
Butler  V.  Butler,  3  Barb.  Ch.  302.)  It  is  hardly  worth  while 
to  waste  time  in  citing  authorities  for  such  an  elementary  rule 
of  construction  of  all  written  instruments  as  "  Ut  res  magis 
valeat  quam  pereat/' 

IN'or  is  it  necessary  to  do  more  than  refer  to  that  cardinal 
principle  of  construction  (not  peculiar  to  wills  alone,  but  com- 
mon to  all  other  writings)  that  the  intention  of  the  makers  is 
always  to  govern  construction.  But  I  must  not  forbear  to 
notice  that  in  the  interpretation  of  wills  a  will  is  to  be  regarded 
as  a  unilateral  instrument  and  not  a  bilateral  juristic  act.  In 
the  course  of  the  development  of  our  own  system  of  juris- 
prudence —  the  common  law  —  a  devise,  as  contrasted  with  a 
testament,  was  at  one  time  regarded  as  a  conveyance.  During 
the  prevalence  of  this  conception  there  was  a  tendency  for  a 
time  to  regard  a  will  of  lands  as  a  bilateral  juristic  act,  and  the 
earlier  canons  of  construction  applicable  to  devises  were  some- 
what influenced  by  this  tendency.  But  that  time  has  long 
passed,  and  a  last  will  and  testament  in  our  laws  is  now  regarded 
as  a  unilateral  instrument  for  the  purposes  of  interpretation. 
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« 

Jn  interpretations  of  wills  doubtful  passages  must  be  construed 
in  the  sense  in  wliich  the  testators  desired  them  to  be  under- 
stood, and  not  in  the  sense  which  the  takers  or  beneficiaries 
desire.  This  is  a  fundamental  canon  in  all  systems  of  law. 
The  civil  law  is  most  express  on  this  point  (D.  28,  1,  1 ;  D.  50, 
17,  fr.  96),  and  the  common  law  of  this  State  not  less  so.  Mr. 
Fowles'  will  is  to  be  construed  only  in  the  sense  intended  by 
him  and  not  in  the  sense  it  was  understood  by  Mrs.  Fowles. 
It  would  be  highly  fallacious  to  take  into  consideration  the 
sense  in  which  Mrs.  Fowles  understood  her  husband's  will.  I 
cannot  help  thinking  th-at  the  vice  of  that  position  has  been 
obviated  by  my  disregard  of  the  extrinsic  evidence  offered  and 
taken  without  objection. 

It  is  to  me  obvious  that  Mr.  Fowles'  real  intention  by  the 
9th  clause  of  his  will  was  to  prevent  a  lapse  in  the  event  of 
Mrs.  Fowles'  incapacity  in  any  way  to  take  under  his  will.  In 
that  event  Mr.  Fowles  intended  that  there  should  be  a  substitu- 
tion of  some  one  else  in  her  place.      There  is  nothing  contrary 

» 

to  any  rule  of  law  in  this  intention.  Shifting  uses  and  execu- 
tory limitations,  freely  allowed  at  common  law,  were  largely 
matters  of  substitution.  Whenever  there  is  in  a  will  an  inten- 
tion to  substitute  another  in  the  place  of  a  legatee  or  devisee 
dying  during  the  lifetime  of  a  testator,  or  at  the  same  time  as 
testator,  or  immediately  after  testator,  so  as  to  be  imable  to 
take  and  hold,  then  that  other  named  as  substitute'  will  take  by 
substitution,  if  vesting  is  concurrent  and  there  is  no  perpetuity. 
I\o  rule  of  law  is  then  violated  by  this  principle,  and  it  enables 
us  to  give  effect  to  the  obvious  intention  of  the  testator.  Sub- 
stitution is  the  common  remedy  for  lapse.  In  order  to  meet 
the  difficulties  of  thq  common  law  in  the  instances  of  com-  , 
morientes  nearly  allied  by  blood,  affinity  or  consanguinity,  there 
seems  to  be  a  tendency  in  the  United  States  to  hold  that  a  gift 
over,  if  principal  l^attes  "  die  before  testator,"  is  substitu- 
tional.      (Young  Women's  Christian  Home  v.  French,   187 
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U.  S.  401 ;  Matter  of  Piffard,  111  N.  Y.  410,  413 ;  St  John  v. 
Andrews  Institute,  191  id.  254.)     In  Matter  of  Malo  (76  Misc. 
Rep.  416,  420),  I  gave  effect  to  this  principle,  although  in  order 
to  support  the  substituted  gift  over  I  was  compelled  to  adjudge 
that  under  the  Statute  of  Powers  in  this  State  the  power  of 
appointment  donated  by  the  principal  will  never  vested.     This 
last  point  I  decided  on  our  domestic  law  of  powers.      In  the 
application  of  rules  of  property  I  rarely  seek  authorities  or 
analogies  out  of  our  own  jurisdiction.      The  Revised  Statutes 
are  now  nearly  a  century  old  and  our  domestic  law  of  property 
is  generally  independent  of  the  aid  of  analogies  afforded  in 
foreign  States.     But  I  am,  however,'  happy  to  observe  from  the 
briefs  submitted  in  this  cause  that  my  decision  in  the  Mayo  case 
precisely  accorded  with  the  analogous  decisions  on  powers  tak- 
ing effect  under  the  old  Statute  of  Uses.      (Sharpe  v.  McCall, 
1  Ir.  Rep.  [Chan.  &  Land  Com.  1903]  179 ;  Jones  v.  Southall, 
32  Beav.  31.) 

In  testaments  the  wishes  of  testators  are  to  be  very  liberally 
expounded   in   all   courts  of  construction.       "  In  testa/merUis 
plenius  voluniates  testantium  imierpreta/niur."       (Paulus,   ff. 
50,  12.)      This  rule  of  the  civil  law  was  long  since  adopted  by 
our  courts,  as  may  be  seen  in  Emerton's  admirable  treatise  en- 
titled "  De  conjecturis  vltivyirwm  Voluntatum/*      (Page  68, 
Oxford,  1884.)      Mr.  Emerton  reviews  the  civil  law  principles 
'  generally  taken  over  by  courts  of  construction  operating  under 
the  common-law  system.      Unfortunately  for   its  popularity, 
Mr.  Emerton's  treatise  is  written  in  Latin.      But  it  makes 
evident  that  a  principle  of  construction  which  is  2,000  years 
old  is  still  in  viridi  observantia.     A  principle  so  old  is  certainly 
entitled  to  every  consideration  in  courts  of  this  character.     The 
rule  of  construction  cited  means  that  the  lawful  intention  of 
the  testator  should  be  supported  fully  by  every  solid  and  reason- 
able conjecture.      It  is*  self-evident  that  Mr.  Fowlee  knew  that 
his  wife  could  take  no  personal  benefits  under  his  will  if  she 
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|)erished  before  him  or  at  the  same  time  or  even  immediately 
after  him.  Knowing  all  this,  as  he  must  have  known  it,  his 
will  provides,  in  substance,  that  in  any  of  these  events  the 
provisions  for  his  wife  shall  inure  to  the  benefit  of  her  suc- 
cessors. This  can  only  mean  that  Mrs.  Fowles'  personal  repre- 
sentatives were  to  have  the  benefit  by  substitution  of  the  pro- 
visions of  his  will  intended  primarily  for  her.  Inartificially 
perhaps,  but  to  my  mind  clearly,  he  expressed  his  testamentary 
intention  that  his  legacies  to  hid  wife  should  not  lapse,  but  pass 
by  substitution  to  those  who  in  law  were  the  successors  of  her 
person.  In  effect  Mr.  Fowles  said  plainly  enough  that  in  the 
event  of  his  wife's  incapacity  from  any  cause  those  who  repre- 
sented her  in  law  should  be  substituted  in  her  place  in  so  far 
as  was  consistent  with  the  rest  of  his  own  will. 

That  the  courts  of  this  State  are  inclined  to  construe  gifts 
for  the  benefit  of  a  person,  if  he  die  before  testator,  as  sub- 
stitutional, in  order  to  defeat  a  lapse  where  that  is  the  ex- 
pressed intention  of  testator,  is  disclosed  by  Matter  of  Piffard 
(111  N".  Y.  410).  In  principle  that  case  is  decisive  of  this, 
although  the  facts  differ.  But  it  is  not  the  similarity  of  the 
facts  which  causes  a  decision  to  be  a  precedent,  but  the  rele- 
vancy of  the  principle  laid  down.  ^  According  to  the  doctrine 
of  stare  decisis,  which  is  a  fundamental  of  the  common-law 
system,  the  only  thing  in  a  decision  binding  as  an  authority 
is  the  right  principle  upon  which  the  case  was  decided  and 
not  the  application  of  such  principle.  (Matter  of  Tod,  No.  1, 
85  Misc.  Eep.  298,  303,  304.)  This  is  so  obvious  to  all  per- 
sons familiar  with  the  development  of  the  common  law  that  it 
needs  no  citation  of  authority.  In  Matter  of  Piffard  the  legatee 
Sarah  predeceased  the  testator,  and  in  that  event  her  shares  was 
directed  to  be  paid  over  to  her  executors.  The  gift  over  was 
sustained  as  substitutional  in  order  to  prevent  a  lapse.  Every 
argument  urged  against  the  conclusion  reached  by  the  court  is 
identical  with  those  urged  here. 
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Who  was  intended  by  Mr.  Fowles  to  take  by  substitution  in 
the  event  that  his  wife  could  not  take  is  not  ambiguous  or 
doubtful.  It  is  obviously  those  persons  who  in  law  continued 
her  legal  existence,  viz.,  her  executors.  Who  these  are  is  a 
mere  matter  of  identity,  and  it  is  determined  by  Mrs.  Fowles' 
will,  which  is  proper  extrinsic  evidence  for  that  purpose.  Her 
executors  take  by  substitution,  but  they  take  as  her  executors 
for  the  uses  and  purposes  prescribed  by  her  will.  They  do  not 
take  individually.  That  this  was  Mr.  Fowles'  express  inten- 
tion I  have  no  doubt,  and  I  can  detect  no  illegality  in  such 
intention  to  carry  the  prim-ary  donations  to  Mrs.  Fowles  over 
to  her  executors  by  substitution  in  the  events  which  have  actually 
occurred.  This  was  the  conclusion  and  principle  established 
by  Matter  of  PifFard.  It  is  this  principle  which,  under  the 
doctrine  of  stare  decisis,  controls  this  case  now  before  me. 

That  common-law  courts  are  inclined  to  a  large  and  liberal 
construction  in  order  to  carry  out  the  expressed  intentions  oi 
testators  is  evident  from  such  famous  cases  as  that  of  Masters 
V.  Masters  (IP.  Wms.  421),  where  a  legacy  to  a  Mrs.  Sawyer 
was  held  to  be  intended  for  a  Mrs.  Swapper,  as  testator  knew 
no  such  person  as  Mrs.  Sawyer.  The  court  properly  held  in 
that  case  ^' id  certum  est  quod  certum  reddi  potest/^  The 
identification  of  legatees  may  be  aided  by  extrinsic  evidence. 

The  principle  of  exclusion  applies  in  interpretation  of  wills. 
From  the  9th  clause  of  Mr.  Fowles'  will  it  is  apparent  that 
testator  intended  to  exclude  or  segragate  from  his  general  estate 
the  legacies  given  to  the  use  of  his  wife.  These  he  appropriated 
to  her  in  all  the  events  which  occurred  or  could  have  occurred. 
In  no  event  did  he  intend  that  these  legacies  should  accrue  by 
his  will  to  his  own  next  of  kin.  When  this  is  certain  beyond 
all  peradventure,  the  court  should  not  be  astute  to  find  reasons 
for  benefiting  directly  those  whom  in  no  event  testator  himself 
wished  to  be  benefited.  To  benefit  by  construction  those  not 
intended  by  testator  to  be  benefited  is  contrary  to  all  systems 
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of  jurisprudence,  except,  possibly,  our  own.  Both  Lord  Mans-" 
field  and  the  English  civilian,  Phillemore,  are  justified  in 
criticising  those  rules  of  construction  defeating  testators'  ex- 
pressed intention.  Phillemore,  in  particular,  has  no  words 
too  harsh  for  canons  of  con»struction  which  defeat  a  testator's 
expressed  intention.  If  Mr.  Fowles'  expressed  intention  that 
the  legacies  to  his  wife  should  not  lapse  is  so  defeated,  the 
criticism  of  our  principles  of  interpretation  will  be  justified. 

My  conclusion  is  that  the  executors  of  Mrs.  Fowles  are  en- 
titled by  substitution  to  the  sum  of  $5,000,  bequeathed  by  the  • 
testator  to  his  wife  in  subdivision  8  of  paragraph  2  of  the  will, 
to  the  bequest  of  personal  property  contained  in  paragraph  4 
thereof,  and  to  one-half  of  forty-five  per  cent,  of  the  residuary. 
The  devise  of  testator's  real  estate  at  Cobham,  county  Surrey, 
England,,  was  made  upon  the  condition  that  the  devisee  elect 
to  take  it  at  a  valuation  of  £8,250.  The  right  of  election  was 
given  to  her  personally  and  is  extinguished,  by  her  death;  it 
cannot  be  exercised  by  her  executors.  Her  failure  or  incapacity 
to  exercise  the  election  per  se  defeated  the  devise  and  the 
alternative  disposition  directed  by  the  testator  takes  effect, 
namely,  that  the  real  estate  be  sold  and  the  proceeds  added  to 
the  residuary. 

The  manner  in  which  the  executors  of  Mi-s.  Fowles'  estate 
should  pay  over  this'  property  cannot  be  determined  by  the 
court  in  this  proceeding,  as  her  will  is  not  properly  before  the 
court  for  construction.  The  surrogate  will  not  consider  in  this 
proceeding  a  construction  of  the  will  in  its  relation  to  the  pro- 
ceeding now  pending  to  determine  thp  transfer  tax  upon  the 
estate  of  the  testator  as  the  state  comptroller  is  not  a  party  to 
this  proceeding. 

Decreed  accordingly. 
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Matter  of  the  Estate  of  Jacob  Vetteb,  Deceased. 

(Surrogate's  Court,  Neio  York  County,  April,  1916.) 

Wills — Execution  of — Contested  pbobate  proceeding — When  bill  of 
fabticulars  denied — exebcisb  of  undue  influence. 

In  a  contested  probate  proceeding  an  application  for  a  bill  of  par- 
ticulars which  must  state  the  names  of  the  persons  who,  as  alleged  by 
contestant,  exercised  undue  influence  on  testator  in  the  matter  of  the 
execution  of  the  will,  will  be  denied. 

Proceeding  upon  the  probate  of  a  will.      Application  for  a 
bill  of  particulars. 

Lewis  S.  Goebel,  for  proponents. 

Low,  Miller  &  Low,  for  contestants. 

> 

Morris  Blau,  for  Herman  Lips. 


Fowler,  S. —  A  petition  has  been  filed  asking  that  a  certain 
script,  purporting  to  be  the  last  will  of  the  deceased,  be  ad- 
mitted to  probate,  and  objections  tb  the  probate  have  been  filed 
by  certain  of  the  next  of  kin.  In  their  objections  the  con- 
testants allege  that  the  execution  of  the  Script  was  obtained  by 
undue  influence,  and  the  proponent  makes  this  application  for 
a  bill  of  particulars  which  will  state  the  names  of  the  persons 
who  exercised  the  undue  influence  on  the  testator.  I  am  in- 
clined to  think  that  the  contestants  should  not  be  compelled  to 
give  the  names  of  such  persons  prior  to  the  trial,  as  the  terms 
of  the  will  usually  indicate  the  particular  individuals  who  are 
so  benefited  by  its  provisions  as  to  create  a  suspicion  in  the 
minds  of  those  less  favored  that  undue  influence  was  exercised 
on  the  testator,  and  the  persons  who  had  facilities  for  that  close 
and  intimate  relationship  with  the  testator  which  would  aflford 
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them  an  opportunity  for  exercising  undue  influence  are  in- 
variably well  known  to  the  proponent.  The  application  is, 
therefore,  denied. 

Application  denied. 


Matter  of  Proving  the  Last  Will  and  Testament  of  Jacob 

Vetteb,  Deceased. 

{Surrogates  Court,  New  York  County,  April,  1916.) 
Trial — In  contested  probate  proceeding — New  Sttrrogates'  Law — When 

MOTION  for  new  TRIAL  DENIED. 

The  course  of  a  jury  trial  in  a  contested  probate  proceeding  rests 
largely  in  the  discretion  of  the  surrogate  presiding  at  the  trial,  and  where 
the  order  of  proof  and  the  conduct  of  the  trial  on  the  issues  submitted 
to  the  jury  under  the  new  Surrogates'  Law  were  correct  a  motion  for 
judgment  on  the  findings  of  the  jury  in  favor  of  the  will  will  be  granted 
and  a  motion  for  a  new  trial  denied. 

The  practice  on  the  trial  of  contested  probate  proceedings  with  juries 
under  the  new  Surrogates'  Law  indicated. 

Pkoceeding  upon  the  probate  of  a  will. 

Lewis  S.  Goebel,  for  proponents. 

Low,  Miller  &  Low,  for  contestants. 

Morris  Blau,  for  Herman  Lipe. 

FowLEE,  S.  —  The  motions  for  judgment  on  the  findings  of 
the  jury  and  for  a  new  trial  having  come  on  to  he  heard,  pur- 
suant to  the  practice  indicated  in  Matter  of  Dorsey  (94  Misc. 
Eep.  566),  I  have  examined  the  record  and  find  no  error  of  sub- 
stance.    The  order  of  proof  and  the  conduct  of  the  trial  in  this 
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matter  on  the  issues  submitted  to  the  jury  under  the  new  law 
regulating  contested  probate   proceedings  before  juries  were 
correct.      The  order  of  proof  at  common  law  is  always  in  the 
discretion  of  the  trial  judge  presiding  at  jury  trials.      The 
surrogate  can  have  no  less,  no  greater,  or  no  different  powers,  I 
presume,  in  jury  trials  held  in  this  court.     In  order  that  con- 
tested probates  conducted  with  juries  may  not  degenerate  into 
unlicensed  and  irregular  trials,  some  prescribed  order  of  proof 
is  essential.      Unfortunately  there  is  no  express  precedent  or 
law  regulating  trials  in  contested  probate  proceedings  tried  with 
juries.      The  nature  of  the  issues  to  be  submitted  to  the  jury 
in  conformity  to  the  new  law  are  in  the  form  of  questions.      T 
have  considered  this  point  in  Matter  of  Plate  (93  Misc.  Rep. 
423),  and  until  the  new  practice  is  passed  on  by  the  higher 
tribunals  I  shall  continue  to  be  guided  by  the  reasons  there 
stated.     The  pleadings  in  Surrogates'  Courts  by  the  Surrogates* 
Law  seem  to  be  merged  in  the  questions  directed  to  be  submitted 
to  the  juiy  (Matter  of  Plate,  93  Misc.  Rep.  423 ;  General  Rule^ 
of  Practice,  31;  Rule  VII,  Surrogate's  Court,  N.  Y.  County; 
Matter  of  Eno,  94  Misc.  Rep.  100),  and  they  do  not  figure  on 
the  trial  of  the  contested  probate  proceeding  before  a  jury. 
Contested  probates  carried  on  under  the  new  Surrogates'  Law 
of  1^14,  with  the  aid  of  a  jury,  thus  offer  a  singular  anomaly 
to  the  course  of  the  common  law.     The  written  pleadings  in  this 
court  have  no  part  in  the  trial.      The  issues  framed  for  sub- 
mission to  the  jury  are  directed  to  be  in  the  shape  of  questions 
to  be  answered  by  the  jury.      The  questions  are,  by  the  new 
law,  made  a  substitute  for  pleadings.     There  is  now  no  statute 
regulating  the  procedure  or  burden  of  proof  in  contested  pro- 
bates before  juries  as  was  formerly  the  case  under  section  2653a 
(old  Code  of  1913).      The  course  of  such  a  trial  must,  there- 
fore, rest  largely  in  the  discretion  of  the  trial  surrogate  presid- 
ing at  the  trial  term  of  this'court  in  this  county,  where  jury 
trials  are  most  frequently  demanded.      By  reason  of  the  omis- 
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sion  in  the  new  Surrogates'  Law  I  have  felt  it  incumbent  on  me 
to  regulate  the  order  of  proof  and  the  general  procedure  on  the 
trial  in  contested  probate  proceedings  with  juries.  I  require 
the  proponent  of  the  will,  after  a  brief  opening  on  the  part  of 
counsel,  pursuant  to  general  rule  29,  to  proceed  to  prove  the 
requirements  exacted  by  the  Statute  of  Wills  for  testamentary 
dispositions  of  property,  and  I  limit  strictly  the  cross-examina- 
tion of  the  attesting  witnesses  to  matter  brought  out  on  the 
direct  examination.  When  the  requireiiients  of  the  Statute  of 
Wills  are  proven  the  proponent  ordinarily  rests.  If  the  will 
is  not  proved  by  proponent  prima  facie  the  trial  necessarily 
comes  to  an  end.  If  the  will  is  proved  prima  facie,  then  the 
contestant  takes  up  the  burden  of  proceeding  further.  Con- 
testant has  first  an  opportunity  to  disprove  factum  if  he  can, 
and  next  to  establish  by  proof  the  substance  of  his  affirmative 
pleas,  or  rather  the  affirmative  of  the  questions  put  at  con- 
testant's particular  request  to  the  jury,  for,  as  I  said,  there  are 
no  pleadings  in  this  court  in  jury  trials  in  probate  proceedings. 
When  the  contestant  has  rested  the  proponent  then  offers  his 
adminicular  proofs,  or  his  proofs  in-  rebuttal,  as  the  case  may 
require.  The  burden  of  proof  and  the  summing  up  I  regulate 
as  best  I  can  according  to  the  real  right  to  the  affirmative  posi- 
tions on  the  questions  to  be  submitted  to  the  jury.  In  this  way 
some  sort  of  order  and  method  of  trial  is  preserved.  If  there 
is  any  binding  authority  or  precedent  for  this  court  indicated 
I  have  not  found  it,  but  it  seems,  nevertheless,  to  conform  in 
some  measure  with  the  course  of  the  common  law,  which,  I  take 
it^  is  a  necessary  adjunct  to  trials  with  juries  held  even  in  this 
court  Any  other  course  than  that  indicated  produces  very  bad 
results  and  may  prove  most  unjust  to  the  testamentary  power  in 
general.  A  haphazard  and  unregulated  trial  in  a  contested 
probate  proceeding  before  a  jury  is  full  of  danger  to  dispositions 
of  property  by  last  will  and  testament  and  should  not  be  allowed. 
Where  there  is  no  dispute  or  disproof  of  the  due  execution  of 
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the  will  propounded,  the  questions  framed  for  the  jury  involving 
execution  should  -never  be  submitted  to  the  jury  without  an 
unequivocal  direction  by  the  surrogate  to  answer  them  in  the 
affirmative.  If  there  is  no  issue  of  fact  on  execution  of  the 
testamentary  paper  to  submit  to  the  jury  such  questions,  be- 
cause there  is  another  distinct  issue  for  them,  would  be  both 
illegal  and  confusing,  and  unnecessarily  jeopardize  the  will  pro- 
pounded. I  know  of  no  judicial  action  more  in  conflict  with 
common-law  principles  than  to  submit  to  a  jury  some  matter 
of  which  there  is  no  disproof,  or  which  is  not  really  contested. 
Such  an  outrage  upon  legal  order  would  call  for  summary  vindi- 
cation upon  the  part  of  some  competent  authority  in  any  state 
based  on  law  and  order.  If  there  is  an  affirmative  issue  of 
undue  influence,  for  example,  and  no  issue  of  last  will  and  testa- 
ment, the  issue  of  undue  influence  should  alone  be  left  to  the 
jury.  Any  other  course  is  plain  error  under  the  established 
law,  not  only  of  this  State,  but  of  all  other  common-law  States. 
It  is  the  right  of  any  party  to  a  contested  probate  proceeding 
to  ask  for  a  direction  for  verdict  by  the  surrogate  when  the  proof 
is  altogether  unilateral,  and  it  would  be  fatal  error  on  the  part 
of  the  surrogate  to  refuse  the  direction.  The  answers  of  the 
jury  to  the  questions  propounded  to  them  in  contested  probate 
proceedings  are  not  made  conclusive  on  the  surrogate  when  the 
trial  is  in  this  court,  as  I  showed  in  Matter  of  Eno  (94  Misc. 
Rep.  100),  and  Matter  of  Pkte  (93  id.  423).  The  surrogate 
is  still  by  the  statute  made  solely  responsible  for  the  decree  of 
probate.  (Code  Civ.  Pro.,  §  2614.)  The  new  Surrogates' 
Law  expressly  reserves  to  the  surrogate  the  duties  and  obliga- 
tions of  a  probate  judge.  By  the  clear  mandatory  terms  of  the 
act  he  cannot  admit  any  will  to  probate  until  he  himself  is  satis- 
fied with  the  genuineness  of  the  will  and  the  validity  of  its 
execution.  (Code  Civ.  Pro.,  §  2614.)  This  is  the  great  and 
cardinal  section  of  the  new  law  in  so  far  as  it  relates  to  probate 
proceedings  in  this  court.      Section  2614  of  the  Code  of  Civil 
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Procedure  cannot  be  bru&hed  aside  by  implication,  nor  can  it 
be  minimized  without  -a  violation  of  all  the  principles  of  in- 
terpretation of  acts  of  the  Legislature.  The  sections  relating 
to  the  submission  of  issues  to  the  jury  are  to  be  read  in  con- 
nection with  section  2614.  All  sections  of  an  act  are  to  be 
read  together  end  harmonized,  if  possible.  Xone  of  them  can 
be  construed  disjunctively,  abstracted  from  all  the  residue  of 
the  context  of  the  act  as  if  enacted  separately.  Every  legis- 
lative act  must  be  read  as  a  whole,  and  all  parts  given  effect,  if 
possible.  (Allen  v.  Stevens,  151  N.  Y.  122,  145;  Clary  v. 
Fitzgerald,  155  App,  Div.  659,  664.)  There  is  nothing  in  the 
Code  which  makes  a  verdict  of  a  jury  in  a  Surrogate's  Court 
conclusive  on  the  surrogate  in  a  probate  proceeding  unless  the 
trial  is  had  in  the  Supreme  Court..  Section  970  of  the  Code  of 
Civil  Procedure  refers  only  to  actions  and  not  to  special  pro- 
ceedings, which  a  contested  probate  proceeding  is.  It  cannot 
be  incorporated  by  relation  in  the  Surrogates'  Law,  because  it 
is  inconsistent  with  section  2614  of  the  Code  of  Civil  Procedure, 
which  is  jurisdictional  and  mandatory  in  all  contested  probates 
in  this  court.  (Matter  of  Plate,  93  Misc.  Rep.  423 ;  Matter  of 
Dorsey,  94  id.  566 ;  Matter  of  Eno,  94  id.  100.)  In  this  matter 
there  was  no  error  on  the  trial,  and  tho  motion  for  judgment 
on  the  findings  of  the  jury  must,  therefore,  be  granted  and  the 
motion  for  a  new  trial  denied.  The  decree  will  provide  for  the 
probate  of  the  will  as  a  will  of  real  and  personal  property. 

Probate  decreed. 
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Matter  of  fhe  Estate  of  John  Neher,  Deceased. 

{Surrogate's  Court,  New  York  County,  April,  1916.) 
Taxes — Gift  of  income:  to  wife  during  ufe  with  power  to  dispose  of 

ONE-HALF    OF    REMAINDER    BT    WILL — ^WhEN    NOT    SUBJECT    TO    TRANSFER 

TAX — When  remainder  taxable — ^Tax  Law,  §  230. 

Decedent  gave  the  income  of  all  his  estate  to  his  wife  during  her  life, 
with  power  to  dispose  of  one-half  of  the  remainder  hy  her  will.  He  also 
empowered  her  to  use  so  much  of  the  principal  of  the  estate  as  she  con- 
sidered necessary  for  enjoyment  and  sup-port,  and  provided  for  the  dis- 
position of  any  part  of  his  estate  not  used  by  her  during  her  lifetime, 
or  disposed  of  by  virtue  of  the  power  of  appointment.  Held,  that  one- 
half  of  the  remainder  over  which  the  widow  was  given  the  power  of 
appointment  was  not  presently  subject  to  a  transfer  tax. 

Under  the  provision  of  section  230  of  the  Tax  Law  that  where  property 
is  transferred  in.  trust  and  the  interests  of  the  transferees  are  dependent 
upon  contingencies  whereby  they  may  be  defeated  the  tax  shall  be  im- 
posed upon  such  transfer  at  the  highest  rate,  subject  to  return  on  the 
happening  of  a  contingency  whereby  the  property  comes  to  a  person 
exempt  from  the  tax,  the  one-half  of  the  remainder  not  subject  to 
appointment  is  forthwith  taxable. 

Appeal  from  order  fixing  and  assessing  the  transfer  tax. 

Daniel  Seymour  (Henry  Parsons,  of  counsel),  for  executors. 

Adolph  E.  Gutgsell,  for  legatees  Anthony  and  John  Krohe. 

Lafayette  B.  Gleason  (Schuyler  C.  Carlton,  of  counsel),  for 
state  comptroller. 

Fowler,  S. —  The  executors  of  decedent's  estate  allege  that 
they  are  dissatisfied  with  the  appraiser's -report  because  it  sus- 
pends taxation  of  the  remainder  after  the  life  estate  of  Mario 
E.  B.  Neher  in  the  sum  of  $15,059.02,  and  they  have  appealed 
from  the  order  entered  on  the  report.  The  decedent  gave  the 
income  of  all  his  estate  to  his  wife  during  her  life,  with  power 
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to  dispose  of  one-half  of  the  remainder  by  her  will.  He  also 
empowered  her  to  use  so  much  of  the  principal  of  the  esta-te  as 
she  considered  necessary  for  her  enjoyment  and  support.  By  a 
subsequent  clause  he  provided  for  the  disposition  of  any  part  of 
his  estate  that  was  not  used  by  his  wife  during  her  life  or  dis- 
posed of  by  virtue  of  the  power  of  appointment  given  to  her. 
The  appraiser  reported  that  the  value  of  the  widow's  life  estate 
in  the  entire  est-ate  left  by  the  decedent  was  presently  taxable. 
He  reported  that  the  remainder  was  not  presently  taxable,  as 
one-half  of  it  was  subject  to  a  power  of  appointment,  and  the 
life  tenant  had  the  power  to  use  so  much  of  it  as  slje  considered 
necessary.  The  one-half  of  the  remainder  over  which  the 
widow  has  a  power  of  appointment  is  not  presently  taxable. 
(Matter  of  Howe,  86  App.  Div.  286,  affd.,  176  N.  Y.  570.) 
The  amendment  of  section  230  effected  by  chapter  800  of  the 
Laws  of  1911  did  not  change  the  language  of  the  statute  so  as  to 
make  the  principle  of  the  decision  in  Matter  of  Howe  inapplica- 
ble, as  that  amendment  provided  only  for  the  entry  of  a  tempo- 
rary order  by  the  surrogate.  That  part  of  section  230  which 
provides  for  the  imposition  of  a  tax  at  the  highest  rate  was  in 
force  at  the  date  of  the  decision  in  Matter  of  Howe  (supra). 
Therefore  that  decision  is  still  controlling,  and  a  remainder 
which  is  subject  to  an  absolute  power  of  appointment  is  not 
taxable  until  the  power  is  exercised.  As  to  the  other  one-half 
of  the  remainder,  I  am  inclined  to  think  that  its  taxation  is 
governed  by  the  decision  of  the  Court  of  Appeals  in  Matter  of 
Zborowski  (218  ?f.  Y.  109),  and  that  that  decision  in  effect  over- 
rules the  decision  in  Matter  of  Babcock  (37  Misc.  Rep.  445, 
affd.  without  opinion,  81  App.  Div.  645).  All  the  property 
of  which  the  deceden^t  died  seized  or  possessed  was  transferred 
by  his  will.  The  Tax  Law  provides  that  the  tax  is  imposed 
upon  the  transfer  of  the  property,  but  the  rate  of  taxation  is 
dependent  upon  the  value  of  the  interest  transferred.  The 
widow  has  a  life  interest  in  all  the  testator's  estate,  consequently 
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the  value  of  that  life  interest  is  presently  taxable.  She  may 
also  use  all  the  property,  and  it  is,  therefore,  impossible  to  ascer- 
tain the  exact  amount  that  will  pass  to  the  legatees  who  are 
given  one-half  of  the  remainder  after  her  death.  Section  230 
provides  that  where  the  property  is  transferred  in  trust,  and  the 
interest  of  the  transferees  are  dependent  upon  contingencies 
whereby  they  may  be  in  part  defeated,  the  tax  is  imposed  upon 
such  transfer  at  the  highest  rate  which,  on  the  happening  of  any 
of  the  contingencies,  would  be  possible.  One-half  of  the  re- 
mainder after  the  life  estate  of  the  widow  is  transferred  to 
legatees,  but  their  interests  are  liable  to  be  defeated  by  the 
widow  using  all  the  property.  Such  transfers,  therefore,  are 
within  the  language  of  section  230  of  the  Tax  Law,  and  are 
presently  taxable.  (Matter  of  Zborowski,  supra,)  The  order 
fixing  tax  will  be  reversed,  and  the  appraiser's  report  remitted 
to  him  for  the  purpose  of  assessing  a  tax  at  the  highest  rate  upon 
one-half  of  the  remainder  after  the  life  estate  of  the  widow. 
Order  reversed. 


Matter  of  the  Petition  of  Franklin  Trust  Company,  Ellen 
II.  Thorne,  Samuel  and  Richard  Van  Wyck  Thorne,  to 
Render  and  Settle  Their  Accounts  as  Administrators  Cum 
Testamento  Annexo  of  Ellen  S.  Haslett,  Deceased. 

{Surrogate's  Court,  Kings  County,  April,  1916.) 

Bequests — Op  government  bonds  and  bank  stock — Income  of  sbcubi- 
ties  accrued  since  death  of  testatrix. 

A  bequest  of  all  government  bonds  and  bank  stock  of  which  testatrix 
might  die  possessed  carries  with  it  all  the  income  of  such  securities 
accrued  since  the  death  of  testatrix. 

Proceeding  upon  the  judicial  settlement  of  the  accounts  of 
administrators  with  the  will  annexed. 
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McKeen,  Brewstei-  &  Morgan  (Richmond  L.  Brown,  of  coun- 
sel), Bcekman,  Menken  &  Griseom  (S.  Stanwood  Menken  and 
Ewing  R.  Philbin,  of  counsel),  for  Ellen  Taslett  Thome  (Mi's. 
Samuel)  and  Richard  Van  Wyck  Thome,  legatees. 

John  T.  Bladen,  for  John  T.  Bladen,  as  one  of  the  committee 
of  the  property  of  Samuel  E.  Haslett,  an  incompetent  person. 

Ketcham,  S. —  The  will  under  which  this  account  is  made 
contains  the  following: 

"  Third.  I  give  and  bequeath  all  th-e  securities  of  which  I 
may  die  possessed,  and  by  this  I  intend  only  securities,  such  as 
Government  Bonds  and  Bank  Stock,  to  Ellen  Haslett  Thome 
and  Richard  Van  Wyck  Thome,  children  of  Q.  Maynard 
Thorne,  of  New  York  City,  to  be  divided  between  them,  share 
and  share  alike," 

This  legacy  is  as  if  the  language  thereof  was  "  I  give  the 
government  bonds  and  bank  stock  of  which  I  may  die  possessed." 

Authority  amply  sustains  tlie  claim  that  this  was  a  specific 
legacy  of  all  the  securities  held  by  the  testatrix  at  her  death 
which  were  of  the  nature  described. 

For  this  Tifft  v.  Porter  (8  N.  Y.  616,  521),  may  be  cited 
generally. 

Other  cases,  together  with  the  expressions  respectively  con- 
strued therein  to  constitute  specific  gifts,  are  as  follows:  Matter 
of  Tailer  (147  App.  Div.  741):  "All  amounts  of  insurance 
upon  my  life  that  are  payable  at  my  death  *  *  *  all  the 
moneys  due  and  to  become  due  and  all  that  may  be  collected 
from  every  policy  of  insurance  now  outstanding  or  that  may 
hereafter  be  issued  upon  my  life." 

Matter  of  Werle  (91  Misc.  Rep.  398)  :  "  Any  money  re- 
maining to  my  credit  in  the  Bank  of  Savings." 

Hamilton  v.  Hamilton  (75  Misc.  Rep.  21)  :  "  Any  moneys 
and  securities  to  me  belonging  at  my  decease." 
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Matter  of  Howard  (46  Misc.  Rep.  204)  :  "  All  my  deposit 
of  money  in  the  Erie  County  Savings  Bank  at  Buffalo  or  the 
Empire  State  Savings  Bank  and  in  both  said  banks  whether  in 
open  account,  pass  book  or  certificate." 

Larkin  v.  Salmon  (3  Dem.  270)  :  "  All  the  money  left  in  the 
West  Side  Bank." 

Perkins  v.  Mathes  (49  N.  H.  107)  :  "  My  books  and  papers 
of  every  description." 

Towles  v.  Swasey  (106  Mass.  100):  "Whatever  sum  may 
be  on  deposit  in  Provident  Savings  Institution." 

It  follows  that  the  specific  legacies  are  entitled  to  all  the 
income  of  such  securities  accrued  since  the  death. 

The  expression  found  in  Matter  of  Bergen  (56  Misc.  Rep. 
92),  was  not  essential  to  the  decision,  and  it  is  arrayed  against 
a  mass  of  opinion  represented  by  the  cases  cited  supra. 

The  account  is,  therefore,  settled  as  made. 

Decreed  accordingly. 


Matter  of  the  Petition  of  FietEDERicK  A.  Maoexheimeb  and 
Julius  Lehrenkrauss,  Jr.,  to  Render  and  Settle  Their  In- 
termediate Account  as  Trustees  under  the  Last  Will  and 
Testament  of  Louis  Magenheimer,  Deceased. 

{Surrogate's  Court,  Kings  County,  April,  1916.) 
Trusts — ^Devise  jn  trust — Infants — Wills — When  devise  to  trustees 

SUBJECT  TO  power  OF  SALE — ACCOUNTING  BT  TRUSTEES. 

Testator,  who  left  but  one  minor  child,  gave  one-third  of  bis  estate  to 
bis  executors  in  trust  to  pay  the  net  income  to  his  wife  during  her  life 
or  widowhood,  with  direction  in  the  event  of  her  death  or  remarriage 
to  pay  to  testator's  children  then  under  age  the  net  income  of  a  separate 
one-fifteenth  of  said  trust  estate.  Held,  that  in  the  event  of  death  or 
remarriage  of  testator's  widow  each  child  then  of  age  took  one-fifteenth 
of  the  fund  as  a  deviso. 
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Where  as  to  the  remaining  two-thirds  of  testator's  estate  one-fifth 
thereof  or  two-fifteenths  of  the  estate  was  devised  to  each  child  who 
should  be  of  age  at  the  death  of  teatator,  any  chiM  then  under  age  took 
a  devi&e  in  trust  of  one-fifteenth  of  the  estate  the  net  income  thereof 
payable  to  him  during  minority  and  the  principal  of  such  two-fifteenths 
at  his  majority. 

Where  a  devise  of  testator's  lands  whether  to  trustees  or  individuals 
is  subject  to  a  power  of  sale  in  the  executors  alone^  though  they  are 
aleo  the  trustees,  they,  on  accounting  as  trustees,  are  only  entitled  to 
commissions  upon  that  portion  of  the  estate  devised  to  them  in  trust. 

Proceeding  upon  the  settlement  of  the  intermediate  account 
of  trustee^ 

Reynolds  &  Geis  (Leonard  J.  Reynolds,  of  counsel),  for 

trustees. 

William  P.  Pickett,  special  guardian. 

Ketciiam,  S. —  The  will  under  which  this  accounting  is  made 
contains  implied  trusts  and,  therefore,  devises  in  trust  to  the 
executors. 

Under  one  of  these  one-third  of  the  estate  is  given  in  trust 
to  pay  the  net  income  thereof  to  the  wife  during  her  life  or 
widowhood,  and  in  the  event  of  her  death  or  remarriage  to  pay 
to  each  of  the  testator's  children  then  under  age  the  net  income 
of  a  separate  one-fifteenth  of  the  fund  so  given  in  trust  for  the 
minority  of  such  child. 

In  the  event  of  the  death  or  remarriage  of  the  wife  there  is 
devised  to  each  child  then  of  age  a  one-fifteenth  of  the  said  fund. 

As  to  the  remaining  two-thirds  of  the  estate,  there  is  a  devise 
of  a  one-fifth  share  thereof,  or  two-fifteenths  of  the  estate,  to 
each  child  of  the  testator  who  shall  be  of  age  at  the  death  of  the 
testator.  As  to  any  child  then  under  age,  there  is  a  devise  in 
trust  of  two-fifteenths  of  the  estate  to  pay  to  such  child  the  net 
income  thereof  during  minority,  and  to  pay  to  him  the  principal 
of  such  two-fifteenths  upon  his  attaining  majority. 
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This  construction  is  required  by  authority.  (Seitz  v.  Faver- 
sham,  205  N.  Y.  197;  Mee  v.  Gordon,  187  id.  400;  Matter  of 
Dewey,  153  id.  63;  Ward  v.  Ward,  105  id.  53;  Morse  v.  Morse, 
85  id.  53.) 

The  rule  to  which  this  will  is  subject  has  never  received  better 
expression  than  in  the  case  of  Ward  v.  Ward  (supra)  y  in  which 
it  is  said :  "  When  the  duties  imposed  are  active  and  render 
the  possession  of  the  estate  convenient  and  reasonably  neces- 
sary, the  executors  will  be  deemed  trustees  for  the  performance 
of  their  duties,'  to  the  same  extent  as  though  declared  to  be  so 
by  the  most  explicit  language." 

K^ofie  of  the  cases  cited  by  the  special  guardian  contain  any 
denial  or  modification  of  this  principle  of  construction.  Those 
in  which  it  was  found  that  a  trust  could  not  be  implied  were 
expressly  based  upon  the  recognition  and  use  of  this  principle. 

The  testator  left  only  one  minor  child,  and  the  observations 
supra  with  respect  to  trusts  for  infant  children  are  limited 
accordingly. 

The  executors  named  in  the  will  are  also  the  trustees,  but 
the  power  of  sale  under  which  lands  have  been  sold  is  given 
in  name  to  the  executors  only.  While  this  power  might 
vest  in  the  trustees  as  an  adjunct  of  the  trust,  if  the  lands  sold 
were  wholly  embraced  in  the  trust,  it  must  be  otherwise  when 
eight-fifteenths  of  the  lands  were  devised  to  individuals  and 
seven-fifteenths  were  devised  to  the  trustees. 

In  such  case  it  would  be  impossible  for  the  trustees,  in  pur- 
suance of  their  trust,  to  sell  any  part  of  the  eight-fifteenths; 
and  it  would  be  scarcely  conceivable  that  an  undivided  portion 
of  the  lands  could  be  sold  by  the  executors  and  another  portion 
sold  by  the  trustees. 

It  is  according  to  the  text  of  the  will  that  the  executors 
may  sell  the  entirety,  while  it  is  contrary  to  the  testamentary 
expression  that  the  trustees  can  do  so. 

The  solution,  which  coincides  with  reason  as  well  as  the 
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letter  of  the  will,  is  tliat  tli.e  power  resides  in  the  executors  alone, 
and  that  the  devise,  whether  to  trustees  or  individuals,  was 
subject  to  the  exercise  of  the  power. 

Hence  commissions  upon  the  proceeds  of  the  sale  under  the 
power  might  well  be  awarded  to  executors  upon  an  accounting 
in  that  capacity,  but  in  this  account,  which  is  confined  to  the 
trust,  there  can  be  commissions  to  them  as  trustees  only,  to  be 
calculated  upon  seven-fifteenths  of  the  proceeds,  and  the  income 
therefrom.  This  calculation  must  be  upon  a  trust  estate  less 
than  $100,000  in  value,  since  it  cannot  includo  all  the  proceeds 
of  sale. 

The  decree  may  proceed  accordingly. 

Decreed  accordingly. 


Matter  of  the  Petition  of  the  Missionary  Society  of  the  Most 
Holy  Redeemer  in  the  State  of  New  York,  for  an  Order 
Directing  Grace  Roarty  and  William  De  Deyn  to  Make 
and  File  Their  Account  as  Administrators  of  Annie 
Maguire,  also  Known  as  Anna  Magtjire,  as  to  Her  Pro- 
ceedings as  Executrix  of  the  Last  Will  and  Testament  of 
John  Maguire,  Deceased. 

{Surrogate's  Court,  Kings  County,  April,  1916.) 

Sattnos  banks — When  aocoitnt  opened  in  name  oi*  husband  and  whs — 
To  WHOM  deposit  beix)nos — Evidence. 

Where  at  the  time  a  savings  bank  account  was  opened  in  the  names  of 
hu»band  and  wife  there  was  no  proof  as  to  the  ownership  of  the  funds 
deposited,  or  any  part  thereof,  in  the  absence  of  evidence  of  an  agree- 
ment or  intention  that  the  deposits  were  jointly  owned,  or  that  either 
party  to  the  account  should  take  by  flurvivorship,  the  deposit  belongs 
to  the  wife  who  survived  her  husband  and  forms  no  part  of  his  estate. 
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Application  for  an  order  directing  administratorB  to  make 
and  file  their  account. 

Ernest  P.  Seelman,  for  administrators. 

Lewis  S.  Goebel  (Qeoige  V.  Grainger^  of  counsel),  for  ob- 
jector. 

W.  J.  O'Donnell,  for  next  of  kin  of  Annie  E.  Maguire. 

Ketcham,  S. —  The  savings  bank  accounts  which  are  the 
subject  of  controversy  were  opened  in  the  names  of  husband 
and  wife,  without  evidence  in  the  style  of  the  account,  unless 
it  is  found  in  the  names  themselves,  or  in  any  other  form,  of  an 
agreement  or  intention  that  the  deposits  were  jointly  owned  or 
that  either  party  to  the  accounts  should  take  by  survivorship. 
There  is  no  proof  as  to  the  ownership  of  the  deposited  funds, 
or  any  part  thereof,  at  the  time  of  the  deposits. 

It  was  once  regarded  as  settled  law  that  xmder  such  circum- 
stances it  was  to  be  presumed  that  each  of  the  parties  to  the 
transaction  owned  one-half  of  the  fund  individually,  that  the 
deposit  was  the  subject  of  common,  and  not  joint,  ownership, 
and  that  there  was  no  agreement  or  purpose  that  either  should 
take  upon  the  death  of  the  other. 

While  the  decisions  in  this  regard  had  a  firm,  but  narrow, 
basis  in  the  rules  affecting  ownership  in  common,  they  took  little 
heed  of  the  common  sense  —  the  popular  conception  —  that 
such  deposits  would  ordinarily  not  be  made,  except  with  the 
intent  that  upon  the  death  of  one  of  the  parties  the  other  should 
take  the  whole  fund. 

It  may  well  be  asserted  that  in  any  case  where,  in  obedience 
to  rules  unknown  to  the  laity,  a  deposit  of  this  sort  was  held 
to  be  in  common  and  not  subject  to  survivorship,  the  wish  and 
understanding  of  the  unlearned  parties  was  disappointed. 
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There  are  signs  of  retreat  in  the  recent  opinions  on  this 
subject. 

In  Matter  of  Thompson  (167  App.  Div.  356),  the  Appellate 
Division  of  the  first  department  held  that  deposits  in  no  respect 
different  from  the  transactions  involved  in  the  case  at  bar  were 
intended  to  belong  to  the  wife  upon  the  death  of  the  husband. 

The  court  says:  "  At  the  death  of  the  decedent  $12,830.82 
was  on  deposit  in  various  banks  in  accounts  entitled  '  Alexander 
Thompson  or  Mary  E.  Thompson.'  The  surrogate  held  that 
inasmuch  as  the  evidence  did  not  show  how  much  of  the  deposits 
belonged  to  the  decedent  and  how  much  to  his  wife,  it  would  be 
presumed  one-half  belonged  to  each.  In  reaching  this  con- 
clusion we  think  he  erred." 

While  the  opinion  cited  does  not  treat  of  the  cases  expressly 
contrary  to  the  result  therein  reached,  and  is  content  with  stat- 
ing only  cases  in  which  it  was  known  that  the  moneys  deposited 
were  wholly  owned  by  the  husband  and  were  deposited  by  him- 
self, the  holding  itself  cannot  be  misunderstood. 

The  accompanying  decision  of  the  same  Appellate  Division, 
in  Matter  of  Dalsimer  (167  App.  Div.  367),  was  addressed  to 
a  transaction  in  which  the  parties,  however  they  .held  the  funds 
involved,  made  profuse  and  inevitable  evidence  of  their  intent 
and  agreement  that  their  investment  should  be  joint  and  not 
common,  should  vest  in  each  an  immediate  "  unity  of  interest, 
unity  of  title,  unity  of  time  and  unity  of  possession,"  and  should, 
upon  the  death  of  one,  be  the  property  of  the  other  by  an  owner- 
ship instituted  at  the  time  of  the  investment.  That  case  is  of 
no  present  avail. 

The  authority  of  the  Thompson  case  (supra) j  in  the  Appel- 
late Division  was  still  subordinate  to  the  explicit  judgment  of 
the  Court  of  Appeals  in  Matter  of  Albrecht  (136  N".  Y.  91  >, 
and  Matter  of  Kanpper  (201  id.  534,  affg.  141  App.  Div.  54), 
as  well  as  the  equally  plain  rulings  of  Wetherow  v.  Lord  (41  id. 
413),  and  lifatter  of  Wilkens  (144  id.  803)  ;  but  the  case  has 
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been  affirmed  without  question  of  the  views  upon  which  the 
result  was  based.      (217  N.  Y.  609.) 

The  decision  has  been  regarded  by  Mr.  Surrogate  Schulz 
as  authority  for  his  own  ruling,  as  follows:  "  The  fact  that 
the  bond,  mortgage  and  certificate  of  deposit  were  taken  in  the 
names  of  the  husband  and  wife,  in  the  absence  of  evidence  to 
the  contrary,  shows  an  intention  to  create  in  the  wife  the  right 
of  survivorship."-    (Matter  of  Keil,  91  Misc.  Rep.  667.) 

It  follows  that  the  deposits  in  question  belonged  to  the  wife 
and  formed  no  part  of  the  estate  of  the  husband  intestate. 

The  account  must  be  approved  as  made. 

Decreed  accordingly. 


NOTE  ON  JOINT  SAVINtxS  BANK  ACCOUNT  BY 

HUSBAND  AND  WIFE. 

There  is  a  joint  ownership  of  personal  property  analogous  to  an  estate  in 
lands,  but  hu&band  and  wife  do  not  take  personal  property  as  tenants  by 
the  entirety.      (li^atter  of  McKelway  [1917],  221  N.  Y.  15.) 

Where  a  husband  and  wife  owned  jointly  certain  securities  which  they 
delivered  to  a  trust  company  to  hold  as  custodian,  pay  them  the  income  in 
equal  shares,  and,  if  the  agreement  should  be  in  force  at  the  death  of 
either,  to  deliver  and  pay  over  the  securities  and  any  income  thereon  then 
on  hand  to  the  survivor;  they  owned  the  securities  as  joint  tenants  but 
not  by  the  entirety.      (Matter  of  McKelway,  221  N.  Y.  15.) 

Section  2204  of  the  Tax  Law,  as  amended  (Laws  1915,  ch.  664),  provides 
that  whenever  intangible  property  is  held  in  the  joint  names  of  two  or 
more  persons  a.s  joint  tenants  and  payable  to  either  or  to  the  survivor 
upon  the  death  of  one  of  such  persons,  the  right  of  the  survivor  to  the 
immediate  ownership  or  possession  and  enjoyment  of  such  property  shall 
be  deemed  a  transfer  taxable  in  the  same  manner  as  though  the  whole 
property  to  which  such  transfer  relates  belonged  absolutely  to  the  deceased 
joint  tenant  and  had  been  bequeathed  to  the  survivor  by  will.  (Matter 
of  McKelway,  221  N.  Y.  15.) 
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Where  a  husband  makes  deposits  in  the  name  of  himself  and  wife  and 
also  takes  securities  in  their  joint  names,  it  must  be  presumed,  in  the 
absence  to  the  contrary,  that  a  right  of  survivorship  was  created  when  the 
moneys  were  deposited  and  the  securities  taken,  which  upon  the  death  of 
the  husband  is  not  taxable.  (Matter  of  Thompson,  167  App.  Div.  356, 
affd.  217  N.  Y.  609.) 

Where  bonds  deposited  in  a  bank  were  originally  owned  by  a  husband 
were  riegistered  in  the  names  of  himself  and  wife  "  as  joint  tenants,  with 
the  right  of  survivorship  and  not  as  tenants  in  common,"  a  joint  tenancy 
was  created,  and  on  the  death  of  the  husband  two  years  later  the  wife 
takes  complete  title  as  survivor.  (Matter  of  Dalsuner,  167  App.  Div.  365, 
179  N.Y.  112,221  N.  Y.  15.) 

A  deposit  by  one  person  of  his  own  money  in  his  own  name  as  trusCee 
for  'another,  standing  alone,  does  not  establish  an  irrevocable  trust  during 
the  lifetime  of  the  depositor.  It  is  a  tentative  trust  merely,  revocable 
at  will,  until  the  depositor  dies  or  completes  the  gift  in  his  lifetime  by 
some  unequivocal  act  or  declaration,  such  as  delivery  of  the  passbook  or 
notice  to  the  benefloiary. 

In  case  the  depositor  dies  before  the  beneficiary  without  revocation,  or 
some  decisive  act  or  declaration  of  disaffirmance,  the  presumption  arises 
that  an  absolute  trust  was  created  as  to  the  balance  on  hand  at  the  death 
of  the  depositor.      (Matter  of  Totten  '[19(H],  179  N.  Y.  112.) 


Matter  of  the  Petition  of  Fanny  E.  Anderson  and  iNOEBORCf 
M.  PowELrL  to  Render  and  Settle  Their  Account  as  Adminis- 
tratrices of  Charles  G.  F.  Lindstrand,  Deceased. 

{Surrogate's  Court,  Kings  County,  April,  1916.) 
Decedents*  estates — Mortgages — Sale  of  real  estate  by  administrator 

FOR  PAYMENT  OF  DEBTS — ^WhEN   PROCEEDING   TO   SELL  DEFECTIVE — EXECU- 
TORS AXD  ADMINISTRATORS — TiTLE. 

Where  an  heir  at  law  of  a  decedent  gave  a  mortgage  upon  all  hia 
right,  title  and  interest  in  the  estate  of  decedent  sold  hy  his  adminis- 
trator for  payment  of  debts  and  the  mortgagee  was  not  served  with  a 
citation  in  the  proceeding  to  sell  the  land  for  payment  of  debts,  the 
proceeding  is  defective  and  a  motion  made  upon  the  judicial  settlement 
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of  the  account  of  the  administrators  to  compel  the  purchaser  to  take 
title  to  the  land  will  be  denied,  but  the  purchaser  may  not  be  granted 
aflkmative  relief. 

Peoceedino  upon  the  settlement  of  the  account  of  adminis- 
tratrices. 

Charles  Swanson,  for  administratrices. 

Herzfeld  &  Sweedler,  for  purchaser. 

Ketcham,  S. —  The  administratrices  h-aving  accounted  in  a 
p;roceeding  brought  since  September  1,  1914,  and  having  therein 
8old  real  estate  of  their  decedent  for  the  payment  of  debts,  now 
move  that  the  purchaser  in  such  sale  take  the  title  proffered  by 
them. 

The  purchaser  voluntarily  appears  in  the  accounting  proceed- 
ing and  resists  this  motion  upon  the  ground  that  one  of  the 
heirs-at-law  of  the  decedent  has  made  a  mortgage  upon  all  the 
right,  title  and  interest  of  the  mortgagor  in  the  premises  so  sold, 
and  that  the  mortgagee  therein  named  was  not  served  with 
citation  in  the  proceeding. 

The  affidavit  filed  in  behalf  of  the  purchaser  alleges  that  the 
title  is  rejected  upon  the  ground  asserted  by  a  title  company 
that  the  mortgage  was  made  by  one  of  the  heirs-at-law  of  the 
decedent.  If  from  thi^  scant  suggestion  it  may  be  assumed 
that  the  mortgage  was  made  after  the  death  of  the  ancestor  and 
before  the  service  of  the  citation  in  the  accounting,  it  must 
follow  that  the  proceeding  is  defective  and  that  the  title  now 
offered  is  bad. 

The  effect  of  section  2714  of  the  Code  of  Civil  Procedure  is 
that  a  mortgage  made  by  an  heir  or  devisee  creates  no  incum- 
brance upon  the  title  conveyed  by  the  representative  for  the 
purpose  of  paying  the  debts  of  the  decedent,  if  the  letters  upon 
the  estate  were  granted  upon  a  petition  therefor  presented 
within  two  years  after  the  death. 
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Without  resort  to  statute  or  authority,  it  must  be  plain, 
however,  that  the  privity  between  the  heir  and  his  grantee  is 
such  that  the  latter  should  have  equal  right  and  opportunity  with 
the  heir  to  question  the  proceeding  to  sell  the  decedent's  lands. 
The  mortgagee  takes  a  title  which  can  only  be  defeated  if  it  be 
determined  that  there  are  creditors  and,  in  addition,  that  there 
is  not  sufficient  personal  estate  with  which  to  pay  them. 

He  is  certainly  excluded  from  an  obvious  right  if  this  deter- 
mination be  reached  without  citation  to  him.  He  is  further 
concerned  with  all  the  practical  means  by  which,  if  a  sale  must 
be  had,  it  shall  be  so  conducted  as  to  secure  a  fair  price  and,  if 
possible,  a  surplus  for  his  benefit. 

These  considerations  receive  express  recognition  in  the 
statute. 

"  If  any  person  interested  in  such  real  estate,  or  in  any  ques- 
tion raised  with  referene  to  the  mortgage,  lease  or  sale  thereof, 
is  not  a  party  to  such  judicial  settlement,  the  surrogate,  before 
proceeding  further,  shall  cause  such  person  to  be  brought  in  by 
supplemental  citation."     (Code  Civ.  Pro.,  §  2705.) 

The  former  Code  protected  the  grantee  or  mortgagee  of  an 
heir  or  devisee,  by  provisions  no  more  express  and  inevitable 
than  those  cited  supra  from  the  act  now  in  force. 

Former  section  2777  contained  language  which  is  reproduced 
in  present  section  2714,  without  change  material  to  the  present 
dispute.  It  was  also  then  provided  that  the  petition  for  the 
sale  of  decedent's  lands  should  set  forth  "  the  names  *  *  * 
of  all  the  heirs  and  devisees  of  the  decedent,  and  also  every 
other  person  claiming  under  them  or  either  of  them."  (Code 
Civ.  Pro.,  former  §  2752.) 

The  surrogate  was  required  to  issue  a  citation  according  to 
the  prayer  of  the  petition,  and  if  then  it  appeared  "  that  any 
person  claiming  an  interest  in  the  property  under  an  heir  or 
devisee  is  not  named  in  the  petition  the  citation  must  be  also 
directed  to  him."      (Code  Civ.  Pro.,  former  §  2754.) 
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It  is  not  strange  that  under  a  system  thus  adequately  estab- 
lished question  did  not  arise  as  to  the  plain  reading  of  the 
statute.  It  was,  however,  held  that  in  a  proceeding  to  sell  real 
estate  the  judgment  creditor  of  an  heir  or  devisee  was  a  person 
claiming  under  such  heir  or  devisee  within  the  meaning  of 
former  section  2754  and  its  accompanying  sections.  It  was- 
held  that  a  purchaser  in  such  proceeding  was  property  relieved 
from  his  purchase,  when  such  judgment  creditor  was  not  a  party 
thereto.      (Matter  of  Townsend,  203  X.  Y.  522.) 

Chief  Judge  Cullen,  in  the  opinion,  said :  "  Though  tho 
lien  of  a  judgment  creditor  on  the  real  estate  of  his  debtor  is 
general  and  not  specific,  he  has  a  substantial  interest  to  protect 
in  the  proceeding.  The  eflFect  of  granting  the  application  (for 
the  sale  of  the  lands)  is  to  desrtroy  his  lien  on  the  real  estate." 

Clearly  the  grounds  for  protecting  the  specific  lien  of  a  mort- 
gagee would  be  more  obvious,  if  necessary,  than  those  which 
control  the  general  lien  of  a  judgment. 

In  Richmond  v.  Freemans  National  Bank  (86  App.  Div. 
152),  the  action  was  brought  to  restrain  a  sale  made  in  a  surro- 
gate's proceeding  for  the  sale  of  the  decedent's  lands,  upon  the 
ground  that  his  devisee  of  the  lands  involved  in  the  proceeding 
had  mortgaged  the  same  to  a  bank,  which  did  not  receive  citation 
in  the  proceeding  in  the  Surrogate's  Court.  No  defect,  how- 
ever, was  discovered  by  the  court,  which  placed  its  decision 
solely  upon  the  ground  that  the  mortgage  was  made  after  the 
issuance  and  service  of  the  citation,  and  the  reflex  effect  of  the 
argument  of  the  court  was  that  the  mortgagee  would  have  been 
entitled  to  notice  and  the  proceeding  would  have  been  defective 
if  the  mortgage  had  preceded  the  issuance  of  process  from  tho 
Surrogate's  Court-. 

In  Griswold  v.  McDonald  (81  Misc.  Rep.  376),  the  proceed- 
ing in  the  Surrogate's  Court  to  sell  decedent!s  land  for  the  pay- 
ment of  debts  was  questioned,  upon  the  ground  that  the  petition 
therein  alleged  the  existence  of  a  mortgage  made  by  one  of  the 
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heirs  of  the  decedent  and  th>at  the  mortgagee  therein  was  not 
cited.  It  appeared  that  for  three  months  before  the  time  when 
the  allegation  of  the  mortgage  was  made,  the  lien  thereof  had 
been  released  by  payment,  pursuant  to  an  order  made  in  an 
action.  ^ 

Reciting  this  fact,  the  court  says:  "  It  may  be  inferred  that, 
before  citation  issued,  that  fact  (of  payment)  became  known  to 
the  surrogate,  and  the  alleged  lienor  was  not  cited  because  he 
was  not  a  necessary  party  and  had  no  right  to  citation." 

The  reflex  of  this  language  is  clear,  that  a  defect  would  have 
been  declared  by  the  court  if  in  fact  at  the  time  when  the 
citation  issued  there  was  an  existing  mortgage  from  the 
heir-at-law. 

The  proposition  which  controls  this  motion  is  well  stated  by 
Mr.  jN^oble,  the  only  author  who  has  ever  written  a  work  upon 
this  subject,  in  his  Disposition  of  a  Decedent's  Real  Estate  for 
the  Payment  of  Debts.  He  says  (at  page  84)  :  "  But  the 
proposition  is  fundamental  that  a  person  cannot  be  deprived 
of  his  property  without  due  process  of  law ;  and  this  includes  an 
opportunity  to  be  heard  afforded  by  some  notice,  actual  or  con- 
structive (Rockwell  V.  Xearing,  35  N.  Y.  302;  Campbell  v. 
Evans,  45  N.  Y.  356;  Happy  v.  Mosher,  48  ]S\  Y.  313). 

"  It  si  therefore  of  grave  importance  that  each  person,  who 
has  acquired  any  interest  or  right  in  the  real  property  upon 
or  after  the  decedent's  death,  be  named  or  described  in  the 
petition ;  for  if  such  a  person  be  not  duly  cited,  his  interest  will 
not  be  affected  by  any  disposition  of  the  real  property  made  pur- 
suant to  the  decree  (Bloom  v.  Burdick,  1  Hill,  130;  Wilson  v. 
White,  109  N.  Y.  59 ;  Matter  of  John's  Estate,  18  Supp.  172)." 

The  motion  must  be  denied.  The  prayer  in  the  affidavit  of 
the  purchaser  for  affirmative  relief  cannot  be  considered  upon 
this  application. 

Decreed  accordingly. 
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Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  Ann 

McMuLLEN,  Deceased. 

{Surrogates  Court,  Erie  County^  May,  1916.) 

Wills — Revooatiom  of  pbiob  wills. 

A  la&t  will  which  makes  a  full  and  complete  disposition  of  all  the 
property  of  testatrix  amounts  to  a  total  revocation  of  any  prior  will 
and,  therefore,  need  not  contain  a  revocation  clause. 

Proceeding  upon  the  probate  of  a  will. 
Kenefick,  Cooke,  Mitchell  &  Bass,  for  petitioner. 
Edward  N.  Mills,  for  contestants. 

Haet,  S. —  The  decedent,  Ann  McMuUen,  made  and  executed 
a  series  of  eight  wills  and  codicils  during  a  period  from  May  6, 
1908,  up  to  and  including  October  7,  1914.  A  petition  for 
probate  of  the  last  will  dated  July  fifteenth,  and  a  codicil  of 
October  7,  1914,  were  filed  and  citations  regularly  issued  to  the 
proper  parties.  Upon  the  return  day  of  the  citation,  objections 
to  the  probate  were  filed  by  certain  next  of  kin  and  legatees,  who 
had  received  more  favorable  consideration  in  previous  wills.  A 
preliminary  examination  of  the  subscribing  witnesses  was  had, 
and  the  testatrix's  lawyer  produced  the  six  preceding  wills  and 
codicils  prepared  by  him,  which  are  on  file  as  exhibits  4n  the 
proceeding  for  probate.  Objections  to  probate  have  been  with- 
drawn by  the  contesting  heirs  who  consent  to  the  probate  of 
the  will  and  codicil,  and  petition  this  court  for  a  construction 
wherebv  clause  "  Fifth  ''  of  the  codicil  of  Januarv  24, 1911,  mav 
be  embodied  and  included  as  a  part  and  portion  of  the  last 
will  and  testatment  of  the  decedent. 

The  group  of  wills  and  codicils  executed  by  the  testatrix  are 
not  radical  in  their  changes,  but  indicate  a  desire  to  modify 
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bequests  an-d  legacies  to  relatives  and  charitable  institutions 
under  changing  conditions. 

The  will  offered  for  probate  is  carefully  prepared  and,  while 
it  contains  no  revocation  clause,  is  divided  into  five  articles  and 
subdivisions,  three  of  which  articles  contain  a  sequence  of  be- 
quests, many  of  which  are  contained  in  the  preceding  instni- 
xnents.  Article  fourth  devises  and  bequeathes  all  the  rest, 
residue  and  remainder  of  decedent's  estate.  Article  fifth  ap- 
points an  executor  and  defines  his  powers.  The  codicil,  executed 
a  few  months  later,  modifies  some  of  the  bequests  and  repub- 
lishes the  will  of  July  fifteenth  in  the  following  language : 

''  Fourth.  I  hereby  declare  said  instrument  made  by  me  on 
said  July  15th,  1914,  for  my  last  will  and  testament  except  so 
far  as  it  does  not  contain  the  things  provided  for  in  this  codicil, 
to  be  a  declaration  of  the  manner  in  which  I  wish  to  dispose  of 
my  property ;  and  I  hereby  publish  and  declare  said  instrument 
made  said  July  16th,  1914,  and  this  codicil,  to  be,  together, 
my  last  will,  using  the  said  word  "  will "  according  to  the 
definition  thereof  in  section  2768  of  the  Code  of  Civil  Procedure 
of  the  State  of  New  York,  so  as  to  signify  said  last  will  and 
testament  and  this  codicil  thereto." 

The  law  is  well  established  that  a  testator  can  leave  but  one 
last  will,  that  a  will  can  be  modified  by  any  number  of  codicils, 
all  being  of  equal  force,  if  not  contradictory.  But  a  will  which 
makes  a  full  and  complete  disposition  of  all  the  testator's  prop- 
erty renders  useless,  and  therefore  amounts  to  a  total  revocation 
of,  every  prior  will. 

I  have  examined  the  brief  and  cases  cited  by  contestant 
wherein  he  seeks  to  have  the  legacy  contained  in  the  codicil  of 
January  24,  1911,  read  into  the  last  will.  The  plan  proposed 
bv  contestant  I  believe  would  be  in  conflict  with  the  intention 
of  the  testator,  because  of  a  complete  disposition  of  the  estate 
contained  in  the  last  will  and  codicil. 

Decreed  accordingly. 


462     SURROGATES'  COURT  REPORTS. 


Matter  of  the  Tranefer  Tax  upon  the  Estate  of  John  G. 

Wendel,  Deceased. 

{8urrogate*8  Court,  Westchester  County,  May,  1916.) 

Constitutional  law — Tax  Law,  §  220  (6) — Power  or  appointment — 
Tbansfeb  tax — Statutes. 

Section  220  (6)  of  the  Tax  Law  which  declares:  "whenever  any 
person  or  corporation  shall  exercise  a  power  of  appointment  derived 
from  any  disposition  of  property  made  either  before  or  after  the  passage 
of  this  chapter,  such  appointment  when  made  shall  be  deemed  a  transfer 
taxable  under  the  provisions  of  this  chapter  in  the  same  manner  as 
though  the  property  to  which  such  appointment  relates  belonged  abso- 
lutely to  the  donee  of  such  power  and  had  been  bequeathed  or  devised 
by  such  donee  by  will/'  is  constitutional  when  the  power  of  appointment 
is  exercised  by  will,  even  though  the  transfer  would  not  be  subject  to 
the  tax  except  for  the  exercise  of  said  power. 

The  question  of  the  constitutionality  of  said  statute,  the  power  of 
appointment  by  deed  and  not  by  will  not  being  entirely  free  from 
doubt,  will  be  sustained  on  the  ground  that  a  statute  should  not  be 
pronounced  void  by  a  court  of  first  instance. 

Appeal  by  the  state  comptroller  from  an  order  assessing  the 
transfer  tax. 


Francis  A.  Winslow,  for  state  comptroller. 

Burlock  E.  Rabell,  for  administratrices  (respondents). 

Sawyer,  S. —  John  G.  Wendel  died  intestate  on  the  30th  day 
of  November,  1914,  and  letters  of  administration  were  duly 
issued  upon  his  estate  by  the  surrogate  of  Westchester  county  on 
the  30th  day  of  January,  1915. 

John  D.  Wendel,  the  father  of  the  deceased  intestate,  died  on 
November  24th,  1876,  leaving  a  last  will  and  testament,  wherein 
he  devised  certain  real  estate  to  his  son  John  G.  Wendel,  for  life, 
with  power  of  appointment  by  deed  or  will  to  his  lawful  issue 
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or  to  his  sisters  or  their  issue  in  such  shares  and  for  such  estates 
and  on  such  conditions  as  he  might  think  fit. 

The  paragraph  of  said  will  containing  such  power  of  appoint- 
ment is  as  follows :  ^ 

"  Twenty-first:  To  my  son  John  G.  Wendel  I  devise  the 
southerly  half  of  the  block  of  ground  lying  between  Broadway 
and  Seventh  Avenue  and  38th  and  39th  Streets,  that  is  to  say 
eighteen  lots  of  land  known  by  the  Ward  Map  numbers  of  the 
City  as  4720,  4721,  4722  and  4723  on  the  west  side  of  Broad- 
way and  47231/0,  4724,  4725,  47251/2,  4726,  4727,  4727y2, 
4728,  4729  and  47291/2  on  the  north  side  of  West  38th  Street 
and  1190,  1191,  1192  and  1193  on  the  East  side  of  Seventh 
Avenue  to  have  and  to  hold  the  said  eighteen  lots  of  land  for 
and  during  his.  life  the  rents  issues  and  profits  I  devote  ex- 
pressly to  his  own  use  and  benefit,  and  I  authorize  him  to  appoint 
the  said  real  estate  to  and  amongst  his  lawful  issue  or  to  his 
sisters  or  their  issue  in  such  share  and  for  such  Estates  and 
on  such  conditions  as  he  m<ay  think  fit  by  deed  or  by  will,  and 
in  case  he  shall  leave  no  such  valid  appointment  I  devise  the 
said  lots  of  land  to  his  lawful  issue  and  if  he  shall  leave  no 
such  issue  then  to  his  sisters  their  heirs  and  assigns  in  fee  simple 
forever." 

P-ursuant  to  such  power  of  appointment,  the  donee,  John  G. 
Wendel,  on  or  about  the  23d  day  of  January,  1911,  delivered  to 
his  sisters  six  certain  deeds  conveying  to  them  the  premises 
mention-ed  in  the  21st  paragraph  of  the  will.  He  also  con- 
veyed to  them  by  the  same  instruments  his  life  interest  in  the 
premises  in  question. 

The  transfer  tax  appraiser  has  refused  to  tax  said  real  estate 
in  whdch  the  deceased  had  a  life  interest  and  which  was  trans- 
ferred by  him  by  deeds,  pursuant  to  the  power  of  appointment 
mentioned  in  tho  father's  will. 

The  state  comptroller  now  appeals,  claiming  that  the  real 
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property  thus  transferred  was  taxable  at  the  date  of  the  death 
of  the  decedent  herein. 

Section  220,  subdivision  6,  of  the  Transfer  Tax  Law  is  as 
follows :  "  Whenever  any  person  or  corporation  shall  exercise  a 
power  of  appointment  derived  from  any  disposition  of  property 
made  either  before  or  after  the  passage  of  this  chapter,  such 
appointment  when  made  shall  be  deemed  a  transfer  taxiablo 
under  the  provisions  of  this  chapter  in  the  same  manner  as 
though  the  property  to  which  such  appointment  relates  belonged 
absolutely  to  the  donee  of  such  power  and  had  been  bequeathed 
or  devised  by  such  donee  by  will." 

This  portion  of  the  statute  is  in  substance  the  same  as  the 
original  one  of  1897. 

The  act  is  constitutional,  when  the  power  of  appointment  is 
exercised  by  will,  even  though  the  transfer  would  not  be  subject 
to  the  tax  except  for  the  exercise  of  the  power  of  appointment. 
(Matter  of  Vanderbilt,  60  App.  Div.  246,  affd.,  163  N.  Y.  597; 
Matter  of  Dows,  167  id.  227,  sustained,  183  U.  S.  278 ;  mb  nom, 
Orr  V.  Oilman.) 

The  facts  in  the  Vanderbilt  case  were  as  follows:  William 
H.  Vanderbilt  died  in  1885,  leaving  a  last  will  and  testatment. 
His  son  Cornelius  was  to  receive  the  income  for  life  of  a  certain 
trust  fund.  Upon  his  death  the  fund  was  to  be  paid  to  his 
lawful  issue  in  such  shares  or  proportions  as  Cornelius  might 
by  his  last  will  and  testament  direct  or  appoint.  Cornelius 
died  leaving  a  last  will  and  testament,  and  exercised  the  power 
of  appointment  mentioned  in  the  will  of  his  father.  At  the 
time  of  the  death  of  William  H.  Vanderbilt  this  fund  or  tht> 
right  to  succession  was  not  taxable  under  the  Collateral  In- 
heritance Tax  Law.  The  court,  at  page  252,  held  as  follows:* 
"  If  the  right  of  succession  to  this  fund  was  taxable,  as  wo 
think  it  was,  the  Legislature  had  the  power  to  declare  that  the 
tax  should  be  imposed  as  of  the  time  at  which  the  right  to  pos- 
session of  the  amount  appointed  of  the  fund  to  each  remainder- 
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man  became  fixed  and  determined  by  the  exercise  of  the  power 
of  appointment.  While  the  appointees  take  by  relation  back  po 
aa  to  derive  their  title  under  William  H.  Vanderbilt's  will,  they 
must  take  their  specific  shares  in  designated  amounts  from  the 
time  of  the  execution  of  the  power,  and,  we  think,  that  the 
authority  of  the  State  to  impose  a  tax  on  the  right  of  succession 
continued  until  the  time  at  which  the  extent  of  that  right  was 
finally  fixed  by  the  exercise  of  the  power  of  appointment. 

"  If  the  views  above  expressed  are  correct,  then  it  is  quite 
apparent  that  property  has  not  been  taken  without  due  process 
of  law,  but  only  in  the  ordin^ary  exercise  of  the  right  of  the  State 
to  impose  burdens  upon  the  citizen  by  way  of  taxation." 

If,  then,  John  G.  Wendel  had  exercised  the  power  of  appoint- 
ment derived  from  his  father's  will  by  a  last  will  and  testament, 
clearly  under  the  decision  in  the  Vanderbilt  case  the  property 
transferred  to  the  appointees  under  the  power  would  have  been 
taxable.  I 

In  this  case,  however,  the  power  of  appointment  was  exer- 
cised by  deed. 

The  question  then  which  must  be  determined  is : 

Where  the  power  of  appointment  is  exercised  by  deed  and 
the  transfer  of  the  property  would  not  be  subject  to  the  tax  if 
it  were  not  for  the  exercise  of  the  power  of  appointment,  is 
there  a  taxable  transfer? 

This  question  does  not  appear  to  have  been  passed  upon  in  a 
reported  case.  The  dictum  in  Matter  of  Delano  (176  N.  Y. 
486,  sustained  in  205  TI.  S.  466,  sub  nom,  Ohanler  v.  Kesley), 
raises  a  doubt  as  to  the  question,  the  Court  of  Appeals  saying 
at  page  494 :  "  No  tax  is  laid  on  the  power,  or  on  the  property, 
or  on  the  original  disposition  by  deed,  but  simply  upon  the  exer- 
cise of  the  power  by  will,  as  an  eflFective  transfer  for  the  pur- 
poses of  the  act.  If  the  power  had  been  exercised  by  deed,  a 
diflFerent  question  would  have  arisen,  but  it  was  exercised  by 
will  and  owing  to  the  full  and  complete  control  by  the  Legis- 
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lature  of  the  making,  the  fonn  and  the  substance  of  wills,  it 
can  impose  a  charge  or  tax  for  doing  anything  by  will." 

The  United  States  Supreme  Court,*  in  reviewing  the  Delano 
case  (supra),  said  at  page  232:  "  The  exercise  of  the  power 
bestowing  property  in  the  present  case  was  made  by  will,  and 
we  need  not  consider  the  case,  expressly  reserved  by  the  Court 
of  Appeals  in  its  opinion,  as  to  the  result  if  it  had  been  exer- 
cised by  deed." 

The  question  of  the  constitutionality  of  the  statute  under 
consideration,  where  the  power  of  appointment  is  by  deed  and 
not  by  will,  is  an  interesting  one  and  not  entirely  free  from 
doubt.  (Matter  of  Delano,  supra.)  '  But  I  will  sustain  the  law 
on  the  ground  that  a  statute  should  not  be  pronounced  void  by 
a  court  of  first  instance.  (See  Matter  of  Hosack,  39  Misc.  Rep. 
132.) 

We  must  determine,  therefore,  what,  in  our  opinion,  was  the 
intention  of  the  Legislature,  when  it  enacted  section  220  of 
the  Transfer  Tax  Law,  in  so  far  as  the  same  may  relate  to  the 
question  herein  presented. 

There  are  six  different  subdivisions  or  classifications  of 
taxable  transfer  mentioned  in  this  section,  and  a  tax  is  imposed 
upon  the  transfer  of  any  property  to  persons  or  corporations  in 
the  following  cases : 

Under  subdivisions  1,  2  and  3  where  the  transfer  is  by  will 
or  intestacy. 

Under  subdivision  4  where  the  transfer  is  made  by  deed  or 
gift  in  contemplation  of  death. 

Under  subdivision  6  where  any  person  or  corporation  becomes 
beneficially  entitled  in  possession  or  expectancy  to  any  property 
by  any  sv^h  transfer  (referring  to  transfers  by  will,  intestacy 
or  deeds  in  contemplation  of  death)  whether  made  before  or 
after  the  passage  of  the  act,  and 

Under  subdivision  6  where  any  person  or  corporation  thall 
exercise  a  power  of  appointment  (meaning  by  will  or  deed). 
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derived  from  any  disposition  of  property  made  either  before  or 
after  the  passage  of  the  act. 

Summarizing  the  whole  six  subdivisions,  it  will  be  seen  that 
subdivisions  1,  2  and  3  refer  to  transfers  made  by  will ;  sub- 
division 4  to  transfers  by  deed;  and  subdivisions  5  and  6  refer 
both  to  transfers  by  deed  and  will. 

Manifestly,  the  Legislature  had  in  mind,  when  section  220 
was  enacted,  the  taxing  of  transfers  made  both  by  will  and  deed. 
Subdivision  6  refers,  then,  to  any  poVer  of  appointment, 
whether  made  by  will  or  deed,  "  derived  from  any  disposition 
of  property  made  either  before  or  after  the  passage  of  this  act." 

The  Legislature,  having  mentioned  in  this  section  transfers 
made  both  by  will  and  deed,  would  have  certainly  added  the 
word  "  will "  to  subdivision  6,  if  it  had  intended  to  limit  that 
subdivision  to  a  transfer  under  a  power  of  appointment  made 
by  will  only. 

Xot  having  added  the  word  "  will,"  the  remaining  portion 
of  subdivision  6,  then,  would  be  in  substance  as  follows :  Any 
appointment  hy  will  or  deed  when  exercised  shall  be  deemed 
a  transfer  taxable  under  the  provisions  of  this  chapter  in  the 
same  manner  as  though  the  property  to  which  such  appointment 
relates  belonged  absolutely  to  the  donee  of  such  power  and  as 
though  the  property  to  which  such  appointment  relates  had  been 
bequeathed  or  devised  by  such  donee  by  tcill.  In  other  words, 
where  the  power  of  appointment  was  exercised  by  deed,  as  in 
this  case,  "  it  shall  be  deemed  a  transfer  taxable  under  the  pro- 
visions of  this  chapter  in  the  same  manner  as  though  the  prop- 
eity  to  which  &aid  appointnaent  relates  had  been  bequeathed  or 
devised  (by  John  G.  Wendel,  the  donee)    *    *    *    by  will." 

The  Legislature  under  section  220  never  intended  to  exempt 
from  taxation  property  transferred  under  a  power  of  appoint- 
ment, where  such  power  had  been  exercised  by  deed. 

The  exercise  of  a  power  of  appointment  derived  from  a  deed 
made  prior  to  the  original  Collateral  Inheritance  Tax  Law  of 
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1885  was  held  to  be  taxable  ^ere  the  donee  exercised  the  power 
by  will.     (Matter  of  Delano,  supra). 

It  is  the  exercise  of  the  power  that  gives  the  property  to  the 
appointee,  and  the  tax  is  imposed  at  the  time  the  property  is 
transferred  by  the  exercise  of  the  power  of  appointment. 
(Matter  of  Vanderbilt^  supra;  Matter  of  Dows,  supra;  Matter 
of  Delano,  supra;  Isham  v.  Xew  York  Asso.  for  the  Poor,  177 
X.  Y.  218-223;  Matter  of  Lowndes,  60  Misc.  Rep.  506.) 

The  tax,  then,  in  this  case  was  imposed  at  the  time  the  prop- 
erty was  transferred  by  the  exercise  of  the  power  of  appoint- 
ment, which  was  January  23,  1911,  the  date  of  the  delivery  of 
the  deeds  to  the  decedent's  sisters. 

The  value  of  the  real  property  transferred  herein  under  the 
power  of  appointment  was  appraised  at  $1,525,000. 

The  matter  is  remitted  to  the  transfer  tax  appraiser  for  a 
reappraisal.  The  condition  and  value  of  the  property  at  the 
time  of  the  exercise  of  the  power  should  determine  its  liability 
to  the  tax.      (Matter  of  Dows,  supra.) 

The  appraiser  should  fix  the  value  of  the  transfer  as  of 
January  23,  1911,  deducting,  of  course,  the  value  of  the  life 
estate  of  John  G.  Wendel,  which  was  derived  from  the  will  of 
his  father  before  the  passage  of  any  collateral  inheritance  tax 
law. 

Decreed  accordingly. 
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Matter  of  the  Application  for  Revocation  of  Letters  Testa- 
mentary Issued  Upon  the  Estate  of  Hbnby  Reinhabdt,  De- 
ceased. 

(8urrogate*8  Court,  Bronx  County,  December,  1916.)* 
Evu)ENOE — ^When   deolabations  bt  decedent  competent — Common-law 

MABBlAGESf — HUSBAND   AND   WIFE — ATTOBNBTS— -CODE    CiV.    PbO.,    §    835. 

The  petitioner  claimed  that  she  was  the  wife  of  decedent  by  an  agree- 
ment between  them  made  on  or  about  July  9,  1915,  and  that  thereafter 
and  until  the  decedent's  death'  she  remained  his  lawful  wife.  No  evi- 
dence of  a  ceremonial  marriage  or  of  a  compliance  with  chapter  339  of 
the  Laws  of  1901  was  produced,  and  it  was  urged  that  since  the  passage 
of  the  act  above  referred  to  so-called  common-law  marriages  no  longer 
exist  in  this  State  and,  second,  that  if  they  do  exist  the  evidence  fails 
to  warrant  a  finding  that  the  petitioner  was  the  wife  of  the  decedent. 
The  evidence  in  the  case  examined  and  analyzed,  and  in  denying  the 
application, 

Beld,  ( 1 )  that  declarations  by  the  decedent  to  the  effect  that  he  was 
not  married,  relating  as  they  did  to  pedigree,  were  competent; 

(2)  That  while  the  fact  that  petitioner  was  making  arrangements  to 
have  a  religious  ceremony  performed,  and  even  her  statements  and  those 
of  the  decedent  to  the  effect  that  they  were  not  married,  might,  if  stand- 
ing alone,  be  consistent  with  the  existence  of  a  marriage  contract  on  the 
theory  that  the  statements  referred  to  a  ceremonial  marriage,  they 
should  not  be  so  construed  in  the  light  of  the  claim  for  reimbursement 
for  services  rendered  to  the  decedent  made  by  the  petitioner  through  her 
attorney  after  the  death  of  the  decedent  as  the  latter  claim  is  entirely 
antagonistic  to  and  irreconcilable  with  the  claim  of  the  petitioner  that 
she  was  the  wife  of  decedent. 

(3)  That  the  introduction  of  the  letters  setting  up  said  claim  did 
not  violate  the  prohibition  contained  in  section  835  of  the  Code  of  Civil 
Procedure  which  does  not  prohibit  an  attorney  at  law  from  testifying 
as  to  the  communications  made  by  his  client  to  him  or  his  advice  given 
thereon  in  the  course  of  his  professional  employment,  but  provides  only 
that  he  shall  not  be  permitted  to  disclose  such  a  communication  and, 
when  the  same  has  already  been  disclosed  with  the  acquiescence  or  eon- 
sent  of  the  client,  the  testimony  is  competent  and  is  not  prohibited  by 
the  section  in  question. 


*  Received  too  late  for  insertion  in  proper  place. — [Repb. 
t  See  note,  Vol.  IV,  Mills'  Surr.  187. 
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(4)  That  the  petitioner's  attorney  was  at  least  her  agent  and  Bhe  is 
chargeable  with  admissions  contained  in  his  letters  written  in  the  course 
of  his  employment; 

(5)  That  the  presumption  of  marriage  when  it  once  arises  is  a  strong 
one,  but  it  is  certainly  rebuttable,  and  when  the  uncontradicted  testi- 
mony of  unimpeached  witnesses  and  the  subsequent  acts  of  the  alleged 
widow  are  such  as  to  convince  the  court  that  no  Contract  was  made 
between  the  parties,  the  presumption  is  overcome; 

(6)  That  the  petitioner  was  required  to  e&tablish  her  status  in  this 
court  and  a  fair  preponderance  of  the  evidence  on  this  issue  is  against 
her  contention. 

Application  for  revocation  of  letters  testamentary. 
Bernard  J.  Tinney,  for  petitioner. 
Edward  J.  Martin,  for  respondent. 

SciiL'LZ,  S. —  The  nature  of  this  proceeding  is  set  forth  in 
the  opinion  in  Matter  of  Reinhardt  (92  Misc.  Rep.  96),  and  a 
repetition  thereof  is  therefore  unnecessary.  Since  that  decision, 
a  hearing  has  been  had  by  me,  and  upon  the  record  and  evi- 
dence produced  it  becomes  necessary  to  determine  whether  the 
petitioner  is  entitled  to  the  relief  which  she  asks,  and  this  in- 
volves the  question  whether  she  was  the  wife  and  is  the  widow 
of  the  decedent. 

The  petitioner  claims  that  she  became  the  wife  of  the  de- 
cedent by  an  agreement  between  them  made  on  or  about  the 
9t:h  day  of  July,  1914,  and  thereafter,  and  until  the  death  of 
the  decedent,  remained  his  lawful  wife.  No  evidence  of  a 
ceremonial  marriage  or  a  compliance  with  chapter  339  of  the 
Laws  of  1901  has  been  produced. 

Two  propositions  are  urged'  by  the  respondent,  first,  that  since 
the  passage  of  the  act  above  referred  to,  so-called  common-law 
marriages  no  longer  exist  in  this  State,  and  second,  that  if  they 
do  exist,  the  evidence  fails  to  warrant  a  finding  that  the  peti- 
tioned was  the  wife  of  the  decedent. 
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That  such  a  marriage  was  not  recognized  between  January  1, 
1902,  when  chapter  339  of  the  Laws  ot  1901  took  effect,  and 
the  date  when  chapter  742  of  the  Laws  of  1907  became  effective, 
is  not  questioned,  but  by  the  |>assage  of  the  latter  act  some 
doubt  has  arisen  as  to  whether  this  is  still  the  case. 

In  Matter  of  Hinman  (147  App.  Div.  452),  the  court  held 
that  under  the  evidence  prodniced  it  was  satisfied  that  the  rela- 
tionship of  marriage  existed  between  the  parties  and  had  been 
consummated  prior  to  the  1st  of  January,  1902,  and  then  states 
that  although  it  is  not  necessary  to  a  decision  of  the  case  the 
court  is  of  the  opinion  that  the  repeal  of  section  19  of  the 
Domestic  Kelations  Law  by  chapter  742  of  the  Laws  of  1907 
was  intended  to  and  did  make  common-law  marriages  valid  in 
this  State,  citing  Meister  v.  Moore  (96  U.  S.  76).  When  the 
case  came  before  the  Court  ot  Appeals  (Matter  of  Hinman,  20(> 
N.  Y.  653),  the  latter,  in  affirming  the  order  of  the  Appellate 
Division,  said :  **  The  conclusion  of  the  Appellate  Division, 
that  chapter  742  of  the  Laws  of  1907  has  now  made  coipmon-law 
marriages  valid  in  this  State,  has  not  been  considered  or  deter- 
mined by  us." 

In  Matter  of  Smith  (74  Misc.  Rep.  11),  the  surrogate  held 
that  the  passage  of  chapter  742  of  the  Laws  of  1907  showed 
that  the  Legislature  intended  to  remove  the  absolute  inhibition 
of  such  marriages.  In  that  case,  however,  the  facts  themselves 
convinced  the  surrogate  that  no  such  marriage  existed.  (See 
also  Kahn  v.  Kahn,  60  Misc.  Rep.  334.) 

So  far,  then,  as  we  have  any  expression  of  an  appellate  or 
other  court  on  the  subject,  the  cases  favor  the  contention  of 
the  petitioner,  although  the  statement  in  Matter  of  Hinman 
(147  App.  Div.  452),  appears  to  be  ohiter  dictum  only.  In 
view  of  the  conclusion  which  I  reach  upon  the  facts,  however, 
it  becomes  unnecessary  for  me  to  determine  this  question  in  the 
matter  before  me;  hence,  I  make  no  determination  with  rgard 
to  it.      I  assume,  without  deciding,  that  the  petitioner  may 
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establish  the  relationship  of  marriage  with  the  decedent  at 
common  law,  and  proceed  to  a  consideration  of  the  facts. 

The  decedent  was  in  the  habit  of  spending  his  summers  at  a 
seaside  resort  near  the  city  of  New  York  He  had  been  there 
in  the  summer  of  1913,  and  at  that  time  the  petitioner,  under 
her  former  name,  ^^  Anna  Klumpf/'  accompanied  him  in  the 
capacity  of  an  attendant  or  nurse.  She  occupied  a  room 
separate  from  that  occupied  by  him  and  was  known  as  ^'  Mrs. 
Klumpf."  The  decedent  was  an  aged  man,  in  very  poor  health, 
suffering  from  cancer,  and  the  petitioner  was  His  housekeeper 
when  he  lived  in  the  cdty  of  New  York,  and  thus  accompanied 
him  as  stated  when  he  left  for  his  sojourn  at  the  seashore.  In 
the  summer  of  1913  ffhe  became  acquainted  with  a  number  of 
people  who  were  also  guests  at  the  same  hotel.  The  following 
year,  the  decedent  and  the  petitioner  again  went  there.  His 
condition  at  that  time  was  very  much  worse  than  it  had  been  the 
year  previous.  The  testimony  of  people  who  lived  at  the  same 
hotel  is  that  in  the  year  1914  he  introduced  the  petitioner  as 
his  wife;  that  she  then  occupied  the  same  room  with  him,  in 
which  thore  were  two  beds,  and  that  he  told  some  of  the  guests 
that  he  had  married  her  since  the  year  before,  and  others,  that 
he  had  married  her  in  February,  1914.  I  am  satisfied  that 
the  witnesses  who  thus  testified  spoke  the  truth,  and  the  faet4 
thus  narrated  raise  a  presumption  that  the  petitioner  and  the 
decedent  had  entered  into  a  marriage  contract,  but  fixed  no 
definite  date.  (Clayton  v.  Wardell,  4  N.  Y.  230 ;  Gall  v.  Gall, 
114  id.  109;  Matter  of  Hamilton,  76  Hun,  200.) 

A  neighbor,  however,  testifies  that  she  called  at  the  apartment 
of  the  decedent,*  the  day  after  the  latter  and  the  petitioner  came 
back  from  the  country,  and  that  she  then  asked  the  petitioner  if 
she  was  married  to  the  decedent  and  the  former  said  no,  but 
that  she  had  called  herself  Mrs.  Eeinhardt  in  the  country  to 
save  her  good  name.  The  same  witness  says  that  the  day  before 
the  death  of  the  decedent  the  petitioner  again  told  her  that  she 
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was  not  married  to  the  decedent  and  asked  her  to  go  to  a  clergy- 
man and  make  arrangements  so  that  she  could  get  married  to 
the  decedent  before  he  died.  Witness  states  that  she  called 
upon  the  clergyman,  but  was  told  that  the  parties  would  have 
to  procure  a  license.  The  wife  of  the  clergyman  in  questiou 
testified  that  the  petitioner  called  at  the  parsonage  and  said 
that  the  reason  she  had  not  come  as  per  the  arrangement  made 
by  the  woman  she  had  sent  was  that  the  man  died  the  day  after 
the  woman  called.  The  clergyman  himself  testified  that  the 
petitioner  asked  him  if  he  remembered  the  lady  who  called  to 
make  arrangements  for  petitioner's  marriage  to  Mr.  Reinhardt. 
An  attomey-atrlaw  was  called.  There  was  no  claim  that  ho 
was  not  the  attorney  for  the  petitioner.  The  objection  made 
to  his  testimony  upon  the  ground  that  it  was  barred  by  section 
835  of  the  Code  of  Civil  Procedure,  in  effect  conceded  that  tho 
witness  was  the  petitioner's  attorney.  He  identified  two  letters 
he  had  written,  one  bearing  date  October  5,  1914,  and  addressed 
to  a  nephew  of  the  decedent,  who  is  named  as  exector  in  the  in- 
strument which  has  been  propounded  as  the  latter's  last  will  and 
testament.  In  this  letter,  he  calls  the  attention  of  the  nephew 
to  the  fact  that  "  Mrs.  Anna  Klump  "  has  called  upon  him  con- 
cerning her  claim  against  the  estate  of  his  uncle  and  suggesting 
a  conference  to  see  if  the  claim  cannot  be  mutually  adjusted 
without  the  nece^ity  of  bringing  an  action  against  the  estate  to 
enforce  it.  The  other  letter,  bearing  date  April  14,  1915,  is 
directed  to  the  attorney  for  the  executor.  In  this  letter  the 
writer  states :  *^  The  claim  in  behalf  of  Mrs.  Anna  Klump 
against  the  estate  consists  of  a  verbal  agreement  made  between 
the  claimant  and  the  decedent  *  *  *  wherein  the  decedent 
promised  and  agreed  that  if  the  claimant  would  take  care  of 
and  attend  to  the  decedent  during  his  life,  that  he  would  provide 
for  her  financially  so  that  she  would  have  suflScient  to  live  upon 
for  the  rest  of  her  life,"  and  further :  "  The  decedent  also 
promised  that  he  would  marry  the  claimant  as  soon  as  he  would 
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recover  from  his  illness,"  and  suggesting  that  the  attorney  take 
the  matter  up  with  the  executor  with  a  view  to  an  amicable 
adjustment. 

The  petitioner  was  in  court  when  the  witnesses  above  referred 
to  testified.  She  was  called  as  a  witness  after  their  testimony 
had  been  given  and  the  evidence  and  the  letters  introduced,  but 
she  neither  contradicted  nor  explained  the  same  in  any  way. 

The  physician  who  attended  the  decedent  during  his  last 
illness  testified  that  two  days  before  the  latter's  death  he  told 
him  that  he  was  not  married.  Another  witness  says  that  she 
saw  him  in  June,  1914,  and  he  then  said  he  would  keep  his  word 
to  his  wife  who  had  died  and  never  would  get  married  again. 
This  testimony  was  admitted  over  objection  and  while  I  believe 
the  other  evidence  submitted  is  sufficient  to  warrant  the  con- 
clusion which  I  arrived  at,  I  think  this  testimony  relating  as  it 
did  to  pedigree  was  proper.  (Washington  v.  Bank  for  Savings, 
171  N.  Y.  166,  175.)  Another  witness  testified  that  after  her 
return  from  the  country  petitioner  said"  that  the  decedent  wanted 
her  to  marry  him  and  that  it  was  a  shame  that  she  had  been 
imported  from  Germany  just  to  save  money  for  the  Eeinhardt 
family.  Testimony  was  also  introduced  to  the  effect  that  after 
the  return  of  the  decedent  and  the  petitioner  to  the  city  in  1914, 
she  was  addressed  by  the  name  "  Mrs.  Klupapf,"  in  the  presence 
and  hearing  both  of  the  petitioner  and  the  decedent,  without 
objection  from  either. 

While  the  fact  that  the  petitioner  was  making  arrangements 
to  have  a  religious  marriage  ceremony  performed  and  even  her 
statements  and  those  of  the  decedent  to  the  effect  that  they  were 
not  married  might,  if  standing  alone,  be  consistent  with  the 
exisitence  of  a  marriage  contract  (Eenholm  v.  Public  Adm.,  2 
Eedf.  456),  on  the  theory  that  the  statements  referred  to  a 
ceremonial  marriage,  I  think  they  should  not  be  so  construed 
in  the  light  of  the  claim  made  by  the  petitioned  through  her 
attorney  after  the  death  of  the  decedent.     The  latter  is  entirely 
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antagonistic  to  and  irreconcilable  with  the  alleged  relationship 
which  she  now  claims  existed  between  her  and  the  decedent  at 
that  time. 

The  letters  to  which  I  have  referred  above  were  not  objected 
to  on  any  ground  other  than  that  under  section  835  of  the  Code 
of  Civil  Procedure  the  witness  was  not  permitted  to  disclose  any 
commimication  made  to  him'  in  his  professional  capacity.  The 
introduction  of  the  letters  in  question  did  not,  in  my  opinion, 
violate  the  prohibition  contained  in  section  835  of  the  Code. 
This  section  does  not  prohibit  an  attorney-at-law  from  testifying 
as  to  a  communication  made  by  his  client  to  him  or  his  advice 
given  thereon  in  the  course  of  his  professional  employment,  but 
provides  only  that  he  shall  not  be  permitted  to  disclose  such  a 
communication.  ^^^len  the  same  has  already  been  disclosed 
with  the  acquiescence  or  consent  of  the  client  or  at  the  latter's 
direction,  the  testimony  is  competent  and  is  not  prohibited  by 
the  section  in  question.  (Baumann  v.  Steingester,  213  N.  Y. 
328;  People  v.  Roach,  215  id.  592.) 

It  is  undisputed  that  the  writer  of  the  latters  was  the  attorney 
for  the  respondent.  Hence,  in  my  opinion,  the  attorney  being 
at  least  her  agent,  she  is  chargeable  with  admissions  contained 
in  the  letters.  (Wigm.  Ev.,  §  1069 ;  Mechem  Agency,  §§  1782, 
2179,  16  Cyc.  1003 ;  Anderson  v.  Rome,  W.  &  0.  R.  R.  Co.,  54 
K".  Y.  334,  340.) 

That  the  presumption  of  marriage  when  it  once  arises  is  a 
strong  one,  there  can  be  no  doubt,  but  it  is  certainly  rebuttable 
(Clayton  v.  Waxdell,  supra;  Hynes  v.  McDermott,  91  N.  Y. 
451),  and  when  the  uncontradicted  testimony  of  unimpeached 
witnesses  and  the  subsequent  acts  'of  the  allied  widow  are  such 
as  to  convince  the  court  that  no  contract  of  marriage  was  made 
between  the  parties,  the  presumption  is  overcome. 

The  petitioner  was  required  to  establish  her  status  in  this 
court.      (Matter  of  Hamilton,  76  Hun,  200.) 

Without  further  discussing  the  voluminous  testimony  that 
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has  been  introduced,  the  petitioner  in  my  opinion  has  failed  to 
establish  her  status  as  the  widow  of  decedent.  On  the  contrary, 
I  believe  a  fair  preponderance  of  the  evidence  is  against  her 
contention.     It  follows  that  the  application  must  be  denied. 

Application  denied. 


Matter  of  the  Estate  of  Ohables  Lowen,  Deceased. 

{8wrrogat€^8  Court ,  Brorus  County,  May,  1916.) 

ACOOUNTIXG — In    SUBBOGATE'S    COUBT — EXECUTOBS    and    ADICINISTBATOBS 

Pleading — Cobpobations. 

A  petition  stated  that  the  respondent  was  concealing  bonds  and  cer- 
tificates of  shares  of  the  capital  stock  of  certain  corporations  belonging 
to  the  estate  so  that  they  could  not  be  inventoried  or  appraised  and  the 
respondent  interposed  an  answer  in  which  the  material  allegations  con- 
tained in  the  petition  and  supporting  affidavits  were  denied.  In  the 
course  of  the  examination  inquiry  was  also  made  as  to  property  not 
referred  to  in  the  petition.  The  answer  did  not  allege  title  to  or  the 
right  to  possession  of  any  property  involved  in  the  inquiry.  In  dis- 
missing the  proceeding  as  to  all  items  except  one, 

Held,  that  the  matter  proceeded  not  as  a  trial  but  as  an  examination 
only;  that  the  object  of  the  statute  is  to  provide  a  summary  means  of 
discovery  and  in  case  of  a  mere  naked  possession  of  decedent^s  property 
to  compel  delivery  thereof  to  the  l^al  representative;  that  tbe  delivery 
of  such  property  cannot  be  directed  unless  it  conclusively  appears  as  a 
matter  of  law  that  the  claim  of  title  by  the  respondent  is  not  well 
founded;  that  the  power  of  the  surrogate  to  direct  delivery  of  property 
where  the  prooeeding  is  simply  an  examination  and  not  a  trial  should 
be  exercised  with  the  greatest  caution;  and  that  a  proceeding  of  this 
kind  cannot  be  brought  for  the  purpose  of  obtaining  an  accounting  or  of 
collecting  a  debt. 

Peoceeding  by  an  executor  under  sections  2676  and  2676  of 
the  Code  of  Civil  Procedure  for  the  discovery  of  property 
claimed  to  be  withheld. 
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Xorbert  Blamk,  for  petitioner. 
Caldwell  &  Murphy,  for  respondent. 

ScHULz,  S, —  This  proceeding  was  brought  by  one  of  the 
executors  of  the  last  will  and  testament  of  the  deceased  pursuant 
to  the  provisions  of  sections  2676  and  2676  of  the  Code  of  Civil 
Procedure. 

The  petitioner  states  in  effect  that  he  believes  that  the  re- 
spondent is  concealing  bonds  and  certificates  of  shares  of  the 
capital  stock  of  certain  corporations,  unknown  to  him,  which 
belong  to  the  estate,  90  that  they  cannot  be  inventoried  or  ap- 
praised. No  other  property  of  the  estate  is  claimed,  in  the 
petition,  to  be  withheld  by  the  respondent.  The  respondent 
interposes  an  answer  in  which  she  denies  the  material  allega- 
tions contained  in  the  petition  and  supporting  affidavits. 

The  answer  does  not  allege  title  to,  or  the  right  to  possession 
of  any  property  involved  in  the  inquiry ;  hence  the  matter  pro- 
ceeded before  me,  not  as  a  trial,  but  as  an  examination  only. 
(Code  Civil  Procedure,  §  2676 ;  note  to  this  section  in  Eeport  of 
Revision  Commission  transmitted  to  Legislature,  February  9, 
1914,  page  203.) 

The  two  sections  under  which  proceedings  of  this  character 
are  now  brought  are  a  modification  of  sections  2707  to  2710 
of  the  Code  of  Civil  Procedure  as  it  was  prior  to  the  revision 
(Laws  of  1914,  ch.  443).  Under  these  sections,  if  the  witness 
admitted  having  control  of  the  property,  but  the  facts  as  to  the 
petitioner's  right  were  in  dispTite,  the  proceeding  came  to  an 
end,  unless  the  parties  consented  to  its  determination  by  the 
surrc^ate  in  which  event  it  was  so  determined.  If  in  the  course 
of  the  proceedings  it  became  evident  that  a  question  of  title 
was  involved,  the  same  could  not  be  adjudicated  without  the 
consent  of  the  parties.  By  the  revision  hereinbefore  referred 
to,  the  power  of  the  surrogate  in  these  proceedings  was  enlarged 
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so  that  if  the  answer  alleged  title  to  or  the  right  to  the  posses- 
sion of  any  property  involved  in  the  inquiry,  the  issue  thus 
raised  could  be  heard  and  determined  by  the  surrogate  and  a 
decree  made  accordingly.  (Code  Civ.  Pro.,  §  2676.)  Where 
no  such  allegation  was  contained  in  the  answer,  however,  the 
matter  proceeded  as  an  inquisition,  practically  as  it  would  have 
under  the  old  practice  when  no  stipulation  such  as  has  been  re- 
ferred to  was  filed ;  hence  the  decisions  rendered  while  the 
former  sections  of  the  Code  were  in  force  are  still  precedents 
to  be  considered  on  this  application. 

It  has  been  repeatedly  held  that  the  object  of  the  statute  was 
to  provide  a  summary  means  of  discovery,  and  in  case  of  a  mere 
naked  possession  of  decedent's  property  to  compel  delivery  to  the 
legal  representative.  (Matter  of  Knittel,  5  Dem.  371;  Matter 
of  Stewart,  77  Hun,  564,  citing  Matter  of  Cunard,  27  N.  Y. 
St.  Rep.  128;  Matter  of  White,  119  App.  Div.  140.) 

The  delivery  of  the  property  concerning  which  inquiry  is 
had  cannot  be  directed  unless  it  conclusively  appears  as  a  matter 
of  law  that  the  claim  of  title  by  the  respondent  is  not  well 
founded.      (Matter  of  Gick,  113  App.  Div.  16.) 

It  seems  to  me  to  be  obvious  that  the  power  of  the  surrogate 
to  direct  delivery  of  property  where  the  proceeding  is  simply  an 
inquiry  and  not  a  trial  should  be  exercised  with  the  greatest 
caution. 

In  this  matter  the  petitioner  urges  that  fifty  shares  of  the 
common  stock  of  the  Laclede  Gas  Company  are  one  of  the  items 
of  property  which  the  court  should  direct  the  respondent  to  de- 
liver to  the  representatives  of  the  estate.  It  appeals  from  the 
evidence  that  the  decedent  during  his  lifetime  owned  fifty  shares 
of  the  common  stock  of  this  corporation.  His  ownership  was 
evidenced  by  a  certificate  of  stock  which  is  in  evidence  and  upon 
which  is  indorsed  an  assignment  apparently  made  by  the  de- 
cedent to  his  wife,  the  respondent,  dated  June  19,  1912,  and 
upon  that  date  acknowledged  before  a  notary  public.     A  clerk 
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of  the  transfer  agent  of  the  corporation  testified  that  this  cer* 
tificate  was  cancelled  on  December  30,  1913,  and  upon  the  same 
day  the  stock  in  question  was  transferred  upon  the  books  of  the 
corporation  and  a  new  certificate  was  issued  in  the  name  of  the 
respondent  in  this  proceeding.  It  will  be  noted  that  the  date 
of  the  transfer  and  the  date  of  the  issuance  of  the  new  certificate 
in  the  name  of  the  respondent  are  over  one  year  before  the 
death  of  the  decedent.  The  respondent  admits  that  she  has  in 
ber  possession  the  certificate  which  is  in  her  name,  and  states 
that  the  shares  in  question  were  presented  to  her  by  her  husband 
in  December,  1913. 

On  such  evidence,  I  cannot  as  a  matter  of  law  conclude  that 
the  stock  in  question  belongs  to  the  decedent's  estate. 

In  the  course  of  the  examination  of  the  witnesses,  inquiry 
was  also  made  with  reference  to  assets  and  property  of  the  estate 
which  had  not  been  referred  to  in  the  petition.  It  appears  that 
prior  to  the  death  of  the  decedent  a  check  in  the  sum  of  $500, 
which  had  been  signed  by  decedent  and  filled  in  by  his  wife, 
was  cashed  by  her,  and  she  testifies  that  two  days  before  his 
death,  on  a  Saturday,  another  check  was  filled  out  which  w^s 
dated  as  of  the  following  Monday  on  which  day  the  decedent ' 
died,  but  for  which  she  claims  to  h-ave  received  cash  from  an 
acquaintance  on  the  Sunday  before  the  decedent's  death.  The 
petitioner  urges  that  the  respondent  should  be  ordered  to  pay  to 
the  executors  of  the  decedent  a  small  balance  of  the  $500  check 
which  he  claims  remained  after  the  payment  of  doctor's  bills 
and  other  expenses,  and  also  that  she  should  pay  the  amount  of 
cash  received  by  her  upon  the  other  check,  to  wit,  the  sum  of 
$250.  The  respondent  testifies,  however,  that  all  of  this  money 
was  used  up  in  the  payment  of  bills  and  expenses  of  the  de- 
cedent and  his  household,  and  that  there  is  no  part  of  this 
money  still  in  her  possession. 

The  moneys  received  on  these  checks  appear  to  me  to  be  rather 
the  subject  of  an  accounting  and  a  proceeding  of  this  kind 
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cannot  be  brought  for  the  purpose  of  obtaining  an  accounting  or 
of  collecting  a  debt.  If  there  is  money  due  from  the  re- 
spondent to  the  decedent  by  reason  of  a  failure  to  properly 
apply  the  funds  which  she  obtained  upon  the  checks  in  ques- 
tion, resort  should  be  had  to  a  forum  where  the  matter  may 
be  properly  tried  and  where  such  counterclaims,  as  the  respon- 
dent intimates  she  has,  could  be  heard.  The  rights  of  the  par- 
ties with  reference  to  the  moneys  realized  on  the  checks  in 
question,  and  to  which  there  was  no  reference  in  the  petition, 
should  not  be  determined  summarily,  and  may  not  legally  be  so 
determined.  (Matter  of  Stewart,  supra;  Matter  of  Carey,  11 
App.  Div.  289;  Matter  of  White,  supra;  Matter  of  Cunard's 
Estate,  supra,) 

The  petitioner  also  oontends  that  the  respondent  should  be 
ordered  to  pay  to  the  executors  the  amount  which  she  received 
upon  the  sale  of  the  piano  which  was  in  the  apartment  occupied 
by  the  decedent  and  respondent,  his  wife.  There  is  no  dispute 
that  the  piano  was  sold  by  the  respondent,  but  there  is  not 
sufficient  evidence  to  warrant  the  conclusion  as  a  matter  of 
law  that  the  piano  was  the  property  of  the  decedent,  and  that 
the  respondent  has  the  moneys  which  she  obtained'  therefor,  and 
un-der  these  circumstances  I  do  not  feel  that  I  would  be  justified 
in  making  the  order  desired. 

The  final  item  of  personal  property  which  the  examination 
disclosed  was  in  the  possession  of  the  respondent  is  a  check- 
book of  the  decedent  showing  withdrawals  by  the  decedent  from 
his  account  in  the  Colonial  Bank.  This  book  is  in  evidence, 
and  is  undoubtedly  the  property  of  the  estate  and  should  be 
turned  over  to  the  representatives  of  the  decedent  unless  there 
is  some  good  reason  why  this  should  not  be  done.  The  re- 
spondent, through  her  counsel,  has  furnished  the  attorney  for 
the  executors  with  a  copy  of  the  book  in  question.  She  states 
that  she  is  willing  to  deposit  the  book  in  the  office  of  the  clerk 
of  this  court  with  the  privilege  to  the  attorney  for  the  executors 
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to  fully  examine  the  same,  but  she  asks  that  she  be  not  directed 
to  deliver  the  check-book  to  the  executors  contending  that  the 
same  contains  entries  showing  that  the  decedent  was  indebted 
to  her  in  certain  amounts.  Counsel  for  the  executors,  however^ 
states  that  he  desires  possession  of  the  book  in  question  so  that 
he  may  have  the  handwriting  examined.  I  think  that  the  in^ 
terests  of  all  the  parties  will  be  best  conserved  if  the  book  is 
deposited  in  the  office  of  the  clerk  of  this  court  and  impounded 
until  the  further  order  of  the  court,  subject  to  the  examinatioa 
of  any  of  the  parties. 

Ail  order  will  be  made  impounding  the  check-book  in  ques- 
tion as  indicated  and  dismissing  the  proceeding  as  to  the  other 
items  of  property  referred  to  without  prejudice,  however,  to 
any  action  or  proceeding  in  the  proper  forum.  Under  all  the 
circumstances  I  do  not  believe  that  costs  should  be  imposed  in 
this  matter. 

Decreed  accordingly. 


Matter  of  the  Judicial  Settlement  of  the  Aceount  of  Bebtha 
SiTANLEY,  as  Administratrix,  etc.,  of  John  Shanley,  De- 
ceased'. 

{Surrogate's  Court ,  Bronx  County,  May,  1916.) 

EXECUTOBS  AND  ADMINISTRATORS — ACOOUNTINQ — ^PrOCEEDS  OP  POLICY  OF  LIFE- 
INSURANCE — Charge  for  funeral  expenses  not  justified. 

An  induBtria]  life  insurance  policy  taken  out  by  the  decedent  was 
under  the  application  accompanying  and  made  a  part  of  it  payable  to 
his  first  wife,  who  predeceased  him.  The  accountant,  decedent's  second 
wife,  received  from  the  insurance  company  the  proceeds  of  this  policy 
as  administratrix,  but  did  not  charge  herself  therewith  in  her  account 
as  filed,  and  claimed  that  she  was  entitled  to  the  same  as  the  wife  of  the 
insured.  There  was  no  new  designation  of  the  beneficiary  after  the 
issuance  of  the  policy  and  the  death  of  the  decedent's  first  wife.     The 
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accountant  also  received  a  death  benefit  applicable  to  the  payment  of 
funeral  expenses,  credited  herself  with  the  payment  of  such  expenses, 
but  did  not  charge  herself  with  the  amount  of  the  same.  On  objections 
filed, 

Heldf  that  while  the  deceased  used  the  term  "  wife  "  in  the  application, 
the  fact  that  he  inserted  the  name  of  the  person  who  was  his  wife  when 
the  application  was  made  showed  that  he  intended  the  beneficiary  to 
be  the  latter  and  not  the  accountant;  that  the  payment  by  the  insurance 
company  under  the  terms  of  the  policy  did  not  make  the  moneys  paid 
the  property  of  the  person  to  whom  the  company  elected  to  pay  the 
same;  that  the  provision  for  such  payment  is  only  for  the  protection 
of  the  insurance  company  but  docs  not  grant  or  take  away  a  cause  of 
action  from  any  person;  that  upon  the  death  of  the  first  wife  her  rights 
under  the  policy  ceased  and  passed  to  her  husband  and  upon  the  latter's 
death  it  became  a  part  of  his  estate;  and  that  as  the  axMiountant  came 
into  possession  thereof  and  is  his  administratrix  she  should  account  for 
it  as  such.     Also, 

Held,  that  the  charge  against  the  estate  for  funeral  expenses  was  not 
justified. 

Proceeding  and  judicial  settlement  of  an  administratrix's 
account. 

'  James  A.  Sullivan,  for  petitioner. 

Felix  A.  Muldoon,  for  respondent. 

f 

John  A.  McEveety,  special  guardian. 

ScHTTLZ,  S. —  The  widow  of  the  decedeint,  being  also  the  ad- 
ministratrix of  his  goods,  chattels  and  credits,  filed  her  account 
and  prayed  for  its  judicial  settlement. 

The  decedent  left  him  surviving  two  children  of  full  age,  the 
issue  of  a  former  marriage,  and  one  child,  an  infant,  the  son  of 
the  decedent  and  the  accounting  administratrix.  The  account- 
ant charges  herself  with  having  received'  no  property  of  the 
decedent  of  any  kind. 

One  of  the  adult  children  of  the  decedent  filed  objections  in 
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which  he  claims  tha,t  the  administratrix  has  failed  to  charge 
herself  with  the  sum  of  $600,  forming  a  part  of  dwiedent's  estate 
which  she  received,  and  he  also  objects  to  an  item  in  schedule 
C  of  said  account  in  the  sum  of  $191.60  paid  for  funeral  ex- 
penses and  to  two  expenditures,  one  for  medical  treatment  in 
the  sum  of  $42  and  one  for  nursing  in  the  sum  of  $40,  which, 
it  is  alleged,  appear  in  schedule  G  of  the  account  and  for  which 
no  vouchers  were  filed.  No  item  of  $42  appears  in  scredule  G 
of  the  account,  and  upon  the  hearing  the  objections  to  this 
alleged  item  and  to  the  item  of  $40  were  withdrawn. 

It  appears  that  the  administratrix  has  received  the  sum  of 
$600,  which  was  the  amount  due  upon  an  industrial  life  insur- 
ance policy  originally  in  the  sum  of  $500.  The  policy  is  in  the 
usual  form  and  provides  for  payment  "to  one  of  the  persons 
described  in  Condition  First."  Condition  "  First "  provides 
that  the  company  may  pay  "  to  either  the  executor  or  adminis- 
trator, husband  or  wife,  or  any  relative  by  blood,  or  lawful 
beneficiary,  of  the  insured  *  *  *  ."  The  decedent  procured 
this  policy  at  the  time  that  his  first  wife  was  still  living  and  in 
the  application  for  the  same,  which  he  signed,  the  name  of-  the 
beneficiary  "  subject  to  the  provisions  of  policy  applied  for " 
was  given  as  "  Kate  Shanley  "  —  "  Wife."  The  accounting 
administratrix  urges  that  by  virtue  of  the  application  in  ques- 
tion, the  policy  was  payable  to  the  wife  of  the  decedent,  and  as 
she  was  the  wife  of  the  decedent  at  the  time  of  the  latter's 
death  she  became  the  beneficiary  under  the  policy. 

In  this  she  is  in  error.  There  was  no  new  designation  of  the 
beneficiary,  after  the  issuance  of  the  policy  and  the  death  of 
the  decedent's  first  wife,  Kate  Shanley.  At  the  time  the  ap- 
plication was  made  and  the  policy  issued,  the  accountant  was 
not  the  wife  of  the  d^eceased,  and  while  he  used  the  terra  wife  in 
the  application  and  the  application  formed  a  part  of  the  con- 
tract of  insurance  (Wachtel  v.  Harrison,  84  Misc.  Rep.  76),  it 
clearly  appears  from  the  fact  that  he  inserted  the  name  of  the 
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person  who  was  his  wife  when  the  application  was  made,  that 
he  intended  the  beneficiary  to  be  the  latter  and  not  the  ac- 
countant who  occupied  that  relationship  at  the  time  of  his  death. 
(Day  V.  Case,  43  Hun,  179.)' 

The  insurance  company  did  in  fact  pay  the  death  benefit  to 
the  accountant.  The  accountant  sets  forth  that  the  check  was 
delivered  to  her  as  administratrix.  The  fact  that  the  company 
may  pay  the  death  benefit  to  one  of  several  persons  does  not 
make  the  moneys  paid  under  the  policy  the  property  of  the  per- 
son to  whom  the  company  may  elect  to  pay  the  same.  The  pro- 
vision for  such  payment  is  only  for  the  protection  of  the  insur- 
ance company,  but  does  not  "  grant  or  take  away  a  cause  of 
action  from  any  person."  (Wachtel  v.  Harrison,  supra;  Ruoff 
V.  John  Hancock  Mutual  Life  Ins.  Co.,  86  App.  Div.  447.)  It 
cannot  by  electing  to  pay  any  one  of  the  persons  mentioned  in 
condition  "  First,"  in  my  opinion,  invest  that  person  with  the 
absolute  ownership  of  the  moneys  paid.  If  the  contrary  were 
the  fact,  then  it  would  have  the  power  to  make  any  person  the 
beneficiary  who  would  come  under  the  designation  quoted  above, 
to  the  exclusion  of  the  pthers,  and  thus  a  surviving  husband  or 
wife  would  be  entirely  deprived  of  any  part  thereof  if  payment 
were  made  to  a  relative  by  blood.  (Wokal  v.  Beslky,  53  App. 
Div.  167.) 

Upon  the  death  of  Kate  Shanley,  her  right  to  the  death  bene- 
fit ceased  and  passed  to  her  husband.  (Bradsbaw  v.  Mutual 
Life  Ins.  Co.,  187  N.  Y.  347.)  Upon  the  latter's  death  it  be- 
came  a  part  of  his  estate  (Olmsted  v.  Keyes,  85  N.  Y.  593 ; 
Walsh  V.  Mutual  Life  Ins.  Co.,  133  id.  408 ;  Waldheim  v.  elbhn 
Hancock  Mutual  Life  Ins.  Co.,  8  Misc.  Rep.  506),  and  as  the 
accountant  came  into  possession  thereof  and  is  his  administra- 
trix she  should  account  for  it  as  such.  (Ruoff  v.  John  Hancock 
Mutual  Life  Ins.  Co.,  supra.) 

The  objection  to  her  failure  to  include  this  item  in  her  aooount 
must,  therefore,  be  sustained. 
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As  to  tke  second  objection,  it  appears  that  the  decedent  was  a 
member  of  an  association  of  pipe  fitters.  As  such,  a  death  bene- 
fit accrued  upon  his  death.  The  constitution  of  the  association 
in  question  provides  that  upon  the  death  of  a  member  in  good 
standing,  the  sum  of  $200  is  to  be  paid  to  those  defraying  the 
expenses  of  the  funeral ;  it  further  provides  that  the  overplus,  if 
any,  shall  be  paid  to  either  the  widow,  eldest  child,  mother  or 
father  of  the  deceased.  The  accountant  received  this  death 
benefit  of  $200  and  paid  the  funeral  expenses.  She  now  claims 
that  she  is  entitled  to  keep  the  death  benefit  thus  paid  to  her 
and  to  charge  the  estate  with  the  amount  of  the  funeral  ex- 
penses. In  this  she  is  also  in  error.  The  section  is  very  dear 
and  explicit,  and  the  charge  against  the  estate  for  the  funeral 
expenses  was  not  justified  unless  the  estate  was  also  credited 
with  the  amount  of  the  death  benefit*  Under  these  circum- 
stances, the  objection  to  the  item  in  schedule  C  must  be  sus- 
tained. 

Unfortunately,  the  estate  in  question  is  at  best  very  small 
indeed  and  the  condition  of  the  accountant  who  is  left  with  an 
infant  child  dependent  upon  her  is  one  which  strongly  appeals 
to  the  equitable  consideration  of  this  court. 

It  appears  that  she  did  not  set  aside  the  exemption  to  which 
she  was  entitled  under  section  2670,  subdivision  4  of  the  Oodo 
of  Civil  Procedure,  and  no  credit,  is  cla.imed  therefor  in  her 
account.  In  his  memorandum  submitted  on  this  application, 
counsel  now  asks  that  such  allowance  be  made.  She  was  clearly 
entitled  to  such  an  exemption,  the  court  has  the  power  to  award 
it  to  her  (Code  of  Civ.  Pro.,  §  2735),  and  in  view  of  the  hard- 
ship under  which  she  is  laboring,  in  my  opinion,  should  do  ^o. 

I  am  satisfied  that  the  failure  of  the  widow  to  account  for  the 
proceeds  of  the  policy  of  life  insurance  was  due  to  an  honest 
and  very  natural  mistake.  On  the  accounting  a  deficit  was 
shown  and  no  claim  for  commissions  and  expenses  of  adminis- 
tration was  made.     As  the  account  will  now  show  a  balance  bv 
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reason  of  the  surcharge,  commissions  and  the  expenses  of  the 
accounting  will  be  allowed'  unless  waived. 

The  following  disposition  will  therefore  be  made  of  the  mat- 
ter :  The  widow  will  be  allowed  an  exemption  of  $150.  The 
accounting  administratrix  will  be  credited  with  the  item  of  $40, 
as  to  which  the  objection  was  withdrawn  and  she  will  be  sur- 
charged with  the  sum  of  $600,  the  amount  received  by  her  from 
the  insurance  company.  The  item  of  expenses  for  the  funeral 
bill  amounting  to  $191.60  in  schedule  C  will  be  disallowed. 
The  balance  remaining  after  the  deductions  of  commissions 
and  the  expenses  of  the  accounting  will  be  distributed  to  those 
entitled  thereto  by  law. 

Decreed  accordingly. 


Matter  of  the  Probate  of  the  Last  Will  and  Testament  of 

Joseph  Chbistoffel. 

{Surrogate's  Court ,  Bronx  County,  May,  1916.) 

Wills — Attesting  witnesses — E\^DENCE — When  probate  denied. 

The  attesting  witnesses  of  a  will  in  direct  contradiction  td  the  state- 
ments contained  in  the  attestation  clause  testified  that  the  decedent  was 
unconscious  when  the  alleged  will  wa^  executed,  that  he  did  not  declare 
it  to  be  his  will  nor  ask  them  to  act  as  witnesses  and  that  the  cross 
mark  which  appeared  in  lieu  of  his  signature  was  made  with  the 
assistance  of  another  who  was  present  at  the  time  and  guided  the 
decedent's  hand.  The  testimony  of  another  witness  who  was  present 
at  the  time  the  alleged  will  was  executed  was  to  the  effect  that  it  was 
duly  executed. 

Held,  in  denying  probate,  that  the  due  execution  of  a  propounded 
document  may  be  shown  by  witnes^^fs  other  than  the  attesting  witnesses; 
that  as  a  rule  the  testimony  of  such  witnesses  is  not  entitled  to  the 
same  weight  as  is  given  to  that  of  attesting  witnesses;  that  a  will  may 
be  admitted  to  probate  even  against  the  testimony  of  the  attesting 
witnesses;   that  the  burden  of  proving  the  execution  of  the  propounded 
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instrument  with  the  formalities  a«  required  by  law-  and  by  a  competent 
testator  still  remains  upon  the  proponent,  and  that  the  proponent  in 
this  matter  had  failed  to  sustain  the  burden  placed  upon  him. 

Peoceedings  on  the  probate  of  a  last  will  and  testament. 
Thomas  N.  Cuthbert,  for  proponent. 

■ 

Warren  McConihe,  for  respondents. 

E.  E.  Woodbury,  Attorney-General  of  the  State  of  New 
York. 

Ernest  E.  L.  Hammer,  public  administrator  of  Bronx  county. 

Arthur  A.  Henning,  special  guardian  for  unknown  heirs. 

Deiches  &  Goldwater,  for  creditor. 

ScHULz,  S. —  The  attesting  witnesses  in  this  matter  swear 
positively  that  the  decedent  at  the  time  when  the  alleged  will  is 
said  to  have  been  executed  was  unconscious,  that  he  did  not 
declare  the  instrument  to  be  his  will,  that  he  did  not  ask  them 
to  act  as  witnesses,  that  the  cross  mark  which  appears  in  lieu 
of  his  signature  was  made  after  a  pen  had  been  placed  in  his 
hands  by  another  who  was  present  at  the  time  and  -that  the 
latter  took  the  hand  of  the  decedent  in  his  and  guided  it  in 
making  such  mark. 

Their  testimony  is  in  direct  contradiction  with  the  statements 
contained  in  the  attestation  clause  which  they  subscribed. 
Their  explanation  of  this  fact  is  that  they  did  not  know  what 
was  in  the  attestation  clause  when  they  signed  it  and  that  they 
signed  the  document  because  they  thought  that  all  iff  the  prop- 
erty of  the  decedent  was,  under  its  terms,  to  go  to  two  girls  who 
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liad  lived  with  the  decedent  and  his  wife  practically  in  the 
relation  of  parent  and  child;  this  being  the  disposition  which 
the  decedent  on  some  prior  occasion  had  told  them  he  Wished  to 
make  of  his  property. 

The  attesting  witnesses  are  foroigners,  unfamiliar  with  the 
requirements  of  the  execution  of  a  valid  last  will  and  testament, 
snd  up  to  this  time  perhaps  were  not  impressed  with  the  im- 
portance and  solemnity  of  the  act  of  testation.  These  facts 
might  readily  account  for  the  signing  of  the  attestation  clause 
in  question  without  a  knowledge  of  its  contents.  Counsel  also 
•called  as  witnesses  three  persons,  only  one  of  whom,  however, 
was  present  at  the  time  of  the  alleged  execution  of  the  instru- 
ment. The  testimony  of  this  witness  contradicts  that  of  the 
attesting  witnesses  and'  is  to  the  effect  that  all  of  the  statutory 
formalities  were  observed  and  that  the  alleged  testator  was  com- 
petent, of  full  age  and  free  from  undue  influence,  restraint  or 
duress.  While  not  a  beneficiary  under  the  will  itself,  this 
witness  is  the  grantee  named  in  a  deed  made  by  the  decedent  a 
few  days  prior  to  the  execution  of  the  document  in  question 
conveying  certain  real  estate  which  is  referred  to  in  the  allied 
will  and  which  constitutes  the  bulk  of  the  decedent's  property ; 
and  he  is  the  person  who  produced  the  will  at  the  bedside  of  the 
decedent  and  guided  his  hand. 

While  it  is  undoubtedly  true,  as  contended  by  counsel  for 
proponent,  that  the  due  execution  of  the  propounded  document 
may  be  shown  by  witnesses  other  than  the  attesting  witnesses  and 
that  such  an  instrument  may  be  admitted  to  probate  even  against 
the  testimony  of  all  the  attesting  witnesses  (Code  Civ.  Pro.,  § 
2612 ;  Trustees  of  Auburn  Theological  Seminary  v.  Calhoun^,  23 
N".  Y.  422 ;  Tarrant  v.  Ware,  in  note  to  above  case,  25  id.  425 ; 
Matter  of  Cottrell,  96  id.  329),  the  burden  of  establishing  its 
execution  with  the  formalities  required  by  law  and  by  a  com- 
petent testator  remains  upon  the  proponent.  (See  Matter  of 
King,  89  Misc.  Rep.  638,  and  cases  cited.) 
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The  special  guardian  appoiiLted  for  unknown  persons  has, 
since  the  close  of  the  examination  of  the  witnesses,  filed  his 
report  in  which  he  urges  that  the  instrument  be  not  admitted 
to  probate.  As  a  rule  the  testimony  of  witnesses  other  than 
attesting  witnesses  is  not  entitled  to  the  same  weight  as  that 
given  to  the  latter.  (Matter  of  Higgins,  94  N.  Y.  564.)  I 
see  no  special  reason  which  in  the  light  of  all  the  circumstances 
surrounding  the  alleged  execution  of  this  incrtrument  should 
impel  me  to  give  more  weight  to  the  one  witness  who  testifies 
to  its  proper  execution,  than  to  the  two  attesting  witnesses  who 
,  testified  to  the  contrary. 

The  objections  which  had  been  filed  prior  to  the  taking  of 
proofs  were  all  withdrawn  so  that  the  matter  proceeded  before 
me  as  an  uncontested  probate  and  considerable  latitude  was 
allowed  to  the  proponent.  Notwithstanding  that  fact,  however, 
he  has  in  my  opinion  failed  to  sustain  the  burden  that  is  upon 
him. 

It  follows  that  probate  must  be  refused  and  it  will  be  so 
decreed. 

Probate  denied. 


Matter  of  the  Estate  of  Klumpf,  Deceased. 

(Surrogate's  Court,  New  York  County ,  May,  1916.) 
Wills — Constbuction  op — Devise  of  beal  estate  in  tbust — Pbovisioks 

FOR  disposition  OF  INCOME  AS  WELL  AS  CORPUS   OF  ESTATE  AFTER  DEATH 
OF  LIFE  TENANT  DEFERRED — CODE  CiV.  PbO.,  §   2615. 

Teetator  devised  all  his  real  estate  in  trust  to  pay  over  and  apply 
one-third  of  the  income  to  the  use  of  his  wife  for  her  life  with  direction 
to  divide  the  remaining  two-thirds  equally  among  his  three  children 
during  the  life  of  their  mother.  Testator's  wife  and  all  his  children 
survived  him,  then  one  of  his  daughters  died  intestate  leaving  her  sur- 
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viving  three  children  who  subsequently  died  intestate  without  issue 
them  surviving  and  leaving  her  husband  as  their  sole  next  of  kin.  On 
petition  of  the  trustee  for  a  construction  of  the  will  as  to  the  disposi- 
tion of  the  income  bequeathed  to  testator's  children  during  the  life  of 
their  mother,  held,  that  the  daughter  of  testator  who  died  took  a  vested 
interest  in  one-third  of  two-thirds  of  the  income  during  the  life  of  her 
mother,  and  upon  her  death  her  interest  in  the  income  passed  to  her 
husband  and  children  and  upon  the  death  of  all  the  children  their 
father  succeeded  to  their  interest  and  was  entitled  to  two-ninths  of  the 
income  during  the  life  of  tes-tator's  widow. 

A  construction  of  that  part  of  the  will  providing  for  the  disposition 
of  the  income  as  well  as  the  corpus  of  the  estate,  after  the  death  of  the 
life  tenant,  deferred  until  s-uch  happening  under  section  2615  of  the 
Code  of  Civil  Procedure. 

Application  by  a  trustee  for  the  construction  of  a  will. 

Lewis  S.  Groebel  (George  V.  Grainger,  of  counsel),  for 
petitioner. 

William  Brunner  (Patrick  L.  Eyan,  of  counsel),  for  Susan 
Von  Koemer  et  al. 

Adolph  E.  Gutgsell,  special  guardian  of  infant  William 
Klumpf. 

Fowler,  S. —  The  trustee  under  the  will  of  the  testator  has 
filed  a  petition  asking  for  a  construction  of  that  part  of  the 
will  which  provides  for  the  disposition  of  the  income  given  to 
testator's  children  during  the  life  of  his  wife.  That  part  of  the 
will  which  is  relevant  to  the  question  presented  for  consideration 
reads  as  follows:  "  Third.  I  hereby  give,  devise  and  bequeath 
all  my  real  estate  *  *  *  in  trust  to  pay  over  and  apply  to 
the  use  of  my  wife  Anna  Maria  Klumpf  for  and  during  the 
residue  of  her  natural  life  one-third  part  thereof,  and  to  divide 
the  remaining  two-thirds  parte  equally  among  my  three  children, 
Susanna  Weber,  Adam  Klumpf  and  William  Klumpf,  for  and 
during  the  term  of  the  natural  life  of  my  said  wife." 
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The  testator  died  in  1883  and  was  survived  by  his  wife  and 
the  three  children  above  named.  On  March  14,  1893,  the 
testator's  daughter  Susanna  Weber  died,  leaving  three  children 
her  surviving.  Subsequently  and  at  various  times  prior  to  the 
filing  of  the  petition  herein  the  three  children  of  Susanna  Weber 
died  intestate,  leaving  no  issue  them  surviving,  and  leaving 
their  father  as  their  sole  next  of  kin.  He  is  still  living.  The 
trustee  therefore  is  presently  interested  in  ascertaining  to  whom 
he  should  pay  the  income  which  the  decedent  directed  his  trustee 
to  pay  to  his  daughter  Susanna  Weber. 

The  language  of  paragraph  3  of  the  will  is  free  from  am- 
biguity or  indefiniteness.  It  expressly  provides  that  two-third3 
of  the  income  sihall  be  paid  to  the  testator's  three  children  dur- 
ing the  life  of  Anna  Maria  Klumpf,  the  testator's  widow.  As 
Susanna  Weber  survived  the  testator,  she  took  a  vested  interest 
in  one-third  of  two-thirds  of  the  income  from  testator's  real 
estate  during  the  life  of  the  widow,  and  as  she  died  intestate 
during  the  life  of  the  widow  her  interest  in  the  income  passed 
to  her  husband  and  children,  and  upon  the  death  of  all  the 
children  intestate,  leaving  no  issue  and  no  husband  or  wife, 
their  father,  Conrad  Weber,  succeeded  to  their  interest,  and  is 
entitled  to  two-ninths  of  the  income  from  decedent's  real  estate 
during  the  life  of  testator's  widow. 

The  trustee  also  asks  for  a  construction  of  that  part  of  the 
will  which  provides  for  the  disposition  of  the  income  as  well 
as  the  corpus  of  the  estate  after  the  death  of  the  life  tenant. 
As  the  life  tenant  is  still  living,  and  this  coirrt  will  not,  under 
section  2615  of  the  Code  of  Civil  Procedure,  construe  pro- 
visions of  a  will  where  there  are  no  present  payments  of  income 
to  be  made,  or  where  the  time  has  not  arrived  for  the  distribu- 
tion of  the  principal,  the  question  of  construction  of  the  other 
paragraphs  of  the  will  will  be  deferred  until  the  death  of  the 
life  tenant. 

Decreed  accordingly. 
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Matter  of  the  Estate  of  Mary  C.  Callahan,  Deceased. 

{Surrogate'a  Court,  New  York  County.  May,  1916.) 

DisoovEBT — In  Subbogate's  Coubt — ^^\'hen  not  entitled  to  juby  tbiai.. 
The  petitioner  in  a  discovery  proceeding  in  the  Surrogate's  Court  ia 
not  entitled  to  a  jury  trial  as  matter  of  right. 

Motion  for  a  jury  trial  in  a  discovery  proceeding. 

Si^el,  Com  &  Siegel  (Jacob  H.  Com,  of  counsel),  for 
petitioner. 

Ell  wood  M.  Rabenold  (T.  A.  S.  Beattie,  of  counsel),  for 
respondent 

FowLEE,  S. —  This  is  a  discovery  proceeding  in  which  a  jury 
trial  is  demanded  as  of  right.  A  right  to  a  trial  by  jury  at 
common  law  involved  a  legal  title  to  property  in  dispute  and  a 
verdict  for  damages.  (Matter  of  Silverman,  87  Misc.  Rep. 
571.)  Here  the  petitioner  seeks  to  discover  property  and  not 
to  recover  damages.  If  he  discovers  the  property,  then  in  guch 
discovery  proceeding  against  the  person  in  alleged  possession  he 
claims  the  property  in  specie.  I  doubt  the  right  to  a  trial  by 
jury  in  such  a  proceeding  as  this.  At  common  law  there  was 
but  one  form  of  action  for  the  recovery  of  specific  chattels  which, 
like  the  actio  depositi  of  the  Roman  law,  was  founded  on  a 
bailment.  At  a  later  day  the  action  of  replevin,  founded  on 
wrongful  distress,  was  extended  to  any  wrongful  taking.  •  The 
present  proceeding  is  for  a  discovery  with  a* subsequent  equita- 
ble direction  in  personam  to  deliver  up  the  property  discovered. 
Equitable  relief  is  always  in  personam.  Assuming  that  this 
respondent  should  give  away  the  property  the  moment  before 
trial,  this  court  could  give  no  relief  nor  could  it  convert  this 
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proceeding  into  an  action  for  trover  and  conversion.  Th«  pro- 
ceedings in  other  words,  would  be  defeated  by  a  mere  transfer. 
It  is  absurd  to  say  that  the  discovery  sections  under  the  reformed 
Surrogates'  Code  of  1914  raise  up  a  new  form  of  action  at 
common  law.  New  forms  of  action  are  not  developed  so  easily. 
Derivatively  this  proceeding  resembles  an  equity  proceeding, 
and  not  one  formerly  recognized  at  common  law.  Only  those 
issues  formerly  triable  by  jury  by  constitutional  provision  can 
be  submitted'  to  juries  in  this  court  under  the  new  law.  This 
ifl  not  such  an  one.  Motion  for  jury  trial  denied. 
Motion  denied. 


Matter  of  the  Eetate  of  Fbancis  L.  Leland,  Deceased. 

{Surrogate's  Court,  New  York  County,  May,  1916.) 

EXEOUTOBS      AND      ADMINISTBATOBS — APPLICATION      FOB      OBDBB      DIBBOTINO 
PHYSICAL  KXAHINATION  OF  EXEOUTOB  DENIED— CODE  CiV.  PbO.,   §   2564. 

Depositions — Examination    befobe    tbial — Evidence — Code    Civ.    Peo., 
§  873. 

As  physical  infirmity  is  not  one  of  the  disqualifications  mentioned  in 
section  2564  of  the  Code  of  Civil  Procedure  which  specifies  the  various 
causes  which  render  a  person  incompetent  to  receive  letters  testamentary, 
an  application  for  an  order  directing  a  physical  examination  of  one 
named  as  executor  in  a  will  must  be  denied. 

Where  on  allegations  that  one  named  as  executor  in  a  will  was 
physically  and  mentally  incapable  of  performing  the  duties  of  executor 
objections  were  filed  to  the  issuance  of  letters  testamentary  to  him,  and 
it  does  not  appear  from  the  moving  papers  that  his  testimony  if  taken 
before  the  trial  would  be  used  upon  the  trial  of  the  issue  raised  by  the 
objection,  and  that  an  examination  as  to  his  mental  capacity  can  be 
conducted  as  effectively  on  said  trial  as  on  an  examination  before  trial 
under  section  873  of  the  Code  of  Civil  Procedure,  the  application  for  an 
examination  into  the  matter  before  trial  will  be  denied. 

Objections  filed  to  issuance  of  letters  testamentary  to  the 
executor  named  in  the  will. 
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^  Olney  &  Comstock  (Robert  C.  Beatty,  of  counsel),  for  motion. 
Kellogg  &  Rose  (L.  Laflin  Kellogg,  of  counsel),  opposed. 

FowLEB,  S. —  Some  of  the  legatees  under  the  will  of  tho 
testator  have  filed  objections  to  the  issuance  of  letters  testa- 
mentary to  Timothy  M.  Cheesman,  who  is  named  as  executor 
in  the  will.  The  objecting  legatees  allege  that  Mr.  Cheesman 
is  physically  and  mentally  incapable  of  performing  the  duties 
of  executor.  Issue  having  been  joined  on  this  point,  the  ob- 
jectants  make  this  application  for  an  order  in  accordance  with 
the  provisions  of  section  873  of  the  Code  directing  Mr.  Chees- 
man to  submit  to  a  physical  and  mental  examination  and  desig- 
nating certain  physicians  to  make  such  examination. 

Assuming  that  section  873  of  the  Code  is  m-ade  applicable  to 
the  Surrogate's  Court  by  section  2770  (which  T  do  not  decide), 
the  right  to  a  physical  examination  of  a  party  before  trial  is 
limited  by  that  section  to  an  action  brought  to  recover  damages 
for  personal  injuries.  Therefore,  that  part  of  the  application 
which  asks  for  an  order  directing  the  physical  examination  of 
Mr.  Cheesman  must  be  denied.  Section  2564  of  the  Code 
specifies  the  various  causes  which  render  a  person  incompetent 
to  receive  letters  testamentary,  but  physical  infirmity  is  not 
one  of  the  disqualifications  mentioned  in  that  section.  The 
only  objection,  therefore,  that  remains  to  be  tried  is  the  one 
ailing  "  want  of  understanding." 

To  sustain  this  objection  it  will  be  necessary  for  the  objectants 
to  prove  upon  the  trial  of  that  issue  that  Mr.  Chessman  lacks 
the  understanding  necessary  to  a  proper  performance  of  the 
duties  of  executor.  His  examination  before  trial  upon  the  issue 
of  his  lack  of  understanding  would  necessarily  be  limited  to  his 
own  testimony  as  to  his  mental  capacity.  But  if  the  objectants 
wish  to  prove  by  Mr.  Cheesman  himself  that  he  lacks  mental 
capacity,  this  may  be  done  upon  the  trial  of  the  issue  before  me 
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juat  as  eilectively  and  as  expeditiously  as  upon  a  separate  ex- 
amination before  the  trial.  The  cases  hold  that  an  examination 
before  trial  will  only  be  allowed  when  it  is  alleged  that  the  testi- 
money  is  necessary  to  the  moving  party^s  case  or  defense  and 
that  he'  intends  to  offer  it  on  the  trial.  (Dudley  v.  Xew  York 
Filter  Mfg.  Co.,  80  App.  Div.  164;  Rogers  v.  Adler,  137  id. 
197.)  Unless  Mr.  Cheesman  testified  in  the  examination  be- 
fore trial  that  he  lacked  the  mental  capacity  necessary  for  the 
proper  performance  of  the  duties  of  an  executor,  the  moving 
parties  could  not  .be  expected  to  use  his  testimony  on  the  trial, 
aud  as  Mr.  Cheesman  has  denied  the  allegations  contained  in 
the  objections,  and  is  desirous  of  qualifying  as  an  executor,  it  is 
extremely  improbable  that  he  would  testify  to  his  own  "  want 
of  understanding."  It  is  therefore  manifest  that  if  the  ob- 
j  octants  expect  to  succeed  on  the  trial  of  the  issue  as  to  Mr. 
Cheesman's  mental  capacity,  they  would  not  use  on  such  trial 
the  testimony  given  by  him  in  his  examination  before  trial. 

I  think,  therefore,  that  as  it  does  not  appear  from  the  moving 
papers  that  the  testimony  of  Mr.  Cheesman,  if  taken  before 
the  trial,  would  be  used  upon  the  trial  of  the  issue  raised  by 
the  objections,  and  that  as  an  examination  of  Mr.  Cheesman 
as  to  his  mental  capacity  can  be  conducted  as  effectively  before 
me  on  the  trial  of  the  issues  raised  .by  the  objections  as  on  an 
examination  before  trial  under  section  873  of  the  Code,  the 
application  should  be  and  it  is  denied.  I  will  try  the  issue 
raised  by  the  objections  and  answer  on  June  12,  1916. 

Application  denied. 
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Matter  of  the  Transfer  Tax  upon  the  Estate  of  Matthew  C.  D. 

BoBDEN,  Deceased. 

{Surrogate' 8  Court,  New  York  County,  May,  1916.) 
Pabtnebship — Definition    op    "good-will"* — ^CJontbaots — ^Whbn    vibm 

NAME  EXOLUSIYE  PBOPEBTT  OF  SUBTIYING  PABTNEBS — TBANSFEB  OF 
DECEDENT'S  INTEBEST  IN  OOOD-WIIX  OF  BUSINESS  NOT  SUBJECT  TO  TBANSFEB 
TA3L 

The  "  good- will  '*  of  a  partnership  business  is  an  economic  value  recog- 
nized in  law  and  denoting  the  chance  of  future  profit  while  carrying  on 
an  established  business  of  repute  in  public  consideration. 

While  "  good-will "  as  so  defined  belongs  primarily  to  the  partnership 
as  a  whole,  it  may  be  the  subject  of  disposition  or  contract  inter  vivo9. 

Where  by  the  express  terms  of  a  partnership  agreement  the  firm  name 
upon  the  death  of  a  member  thereof  becomes  the  exclusive  property  of 
the  surviving  partners,  and  it  is  obvious  from  the  provisions  of  the 
partnership  agreement  that  the  parties  thereto  did  not  intend  that  the 
representatives  of  a  deceased  partner  should  receive  from  the  surviving 
partners  any  financial  consideration  on  account  of  the  decreased  partner's 
interest  in  the  firm  name,  the  transfer  of  decedent's  interest  in  the  good- 
will to  the  surviving  partners  by  virtue  of  the  partnership  agreement 
does  not  constitute  a  taxable  transfer  under  the  provisions  of  the  Tax 
Law. 

Appeal  from  an  order  assessing  the  transfer  tax. 

Lafayette  B.  Gleason  (William  W.  Wingate,  of  counsel),  for 
state  comptroller. 

Shearman  &  Sterling  (John  A.  Garver,  of  counsel),  for  re- 
spondents. 

FowLEB,  S. —  The  state  comptroller  has  appealed  from  the 
order  assessing  a  tax  in  this  estate,  and  contends  that  the  ap- 
praiser erred  in  reporting  that  the  decedent's  interest  in  the 
good-will  of  the  firm  of  M.  C.  D.  Borden  &  Sons  did  not  oon- 

•  See  note,  Vol.  Ill,  Mills'  Surr.  392. 
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stitute  an  asset  of  the  estate  subject  to  taxation  under  the  pro- 
visions of  the  Transfer  Tax  Law.  This  is  the  only  question 
raised  by  the  appeal,      i 

This  matter  eonceme  only  that  subtle  entity  which  is  known 
\o  our  modern  jurisprudence  as  "  good-will."  In  various  com- 
mon law  countries  the  emergence  of  the  legal  conception  of 
good-will  has  pursued  different  courses.  In  all  systems  "  good- 
will "  is  a  modern  conception  of  an  intangible  res,  recognized'  as 
property.  In  the  country  of  the  original  common  law  of 
English-speaking  peoples,  the  particulars  of  good-will  are  in- 
separably associated  with  the  Chancellorship  of  Lord  Eldon. 
As  Lord  Eldon  came  too  late  in  the  history  of  equity  juris- 
prudence to  belong  to  our  political  hierarchy,  the  doctrines  of 
that  distinguished  judge  do  not  form  part  of  our  jurisprudence. 
Good-will  is  one  of  the  matters  which  our  post-revolutionary 
courts  are  free  to  develop  for  themselves  without  reference  to 
the  authority  of  the  older  common  law  courts.  In  this  depart- 
ment of  our  law,  the  late  English  adjudications  have  no  force. 

The  definitions  of  "  good-will "  are  many  and  irregular,  and 
I  prefer  to  define  it,  for  myself,  as  that  economic  value  recog- 
nized in  law  and  denoting  the  chance  of  future  profit  while 
carrying  on  an  established  business  of  repute  in  public  con- 
sideration. This  chance  of  future  profit  has  been  rightly,  I 
think,  determined  to  be  well  measured  in  terms  of  value  by  past 
profits,  but  always  with  due  allowance  for  the  loss  of  personal 
service  of  the  deceased  partner,  where  iihat  service  was  of  special 
and  inseparable  advantage  to  the  business  undertaking.  Good- 
will, as  so  defined,  belongs  primarily  to  the  partnership  as  a 
whole.  Like  any  existing  thing  of  recognized  value  it  may  be 
the  subject  of  disposition  or  contract  inier  vivos,  or  it  may  be 
dealt  with  in  the  ordinary  channels  of  posthumous  succession. 
In  the  instance  of  posthumous  succession  it  may  be  subject  to 
the  tax  called  generically  '^  death  duties."  But  that  point  is 
not  now  here. 
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When  good-will  is  dealt  with  in  the  realm  of  contracts  inter 
vivos  it  is  governed  by  the  rules  regulating  other  contractual 
dispositions  of  property.      A  contract  relating  to  good-will,  in 
other  words,  afiFords  no  exception  to  the  rules  governing  con- 
tracts generally.      A  partnership  contract  may  expressly  pro- 
vide that  inte  se  on  the  death  of  one  partner  the  "  good-will  '* 
shall  belong  to  the  survivors.      This  was  recognized  in   the 
famous  case  of  Wederbum  v.  Wederbum,  No.  4  (22  Beav.  84). 
Here  the  contract  operates  as  a  present  assignment  for  value 
and  is  not  a  voluntary  conveyance.      If  a  contract  so  provide 
there  is  then  nothing  left  to  pass  to  the  successors  of  the  de- 
ceased partner  by  any  mode  of  posthumous  succession.      The 
contract  is  inter  vivos  and  made  for  a  valuable  consideration. 
The  entity  vests  in  the  surviving  partners  by  force  of  the  terms 
of  the  express  contract  of  partnership ;  it  is  based  on  a  sufficient 
and  valuable  consideration  to  be  enforced  in  a  court  of  equity. 
At  this  place  it  should  be  noticed  that  Lord  Eldon  thought  good- 
will always  went  to  the  surviving  partner,  without  any  con- 
tractual assignment ;  but  this  is  not  in  accord  with  modem  au- 
thorities.     That  good-will  may  now  pass  by  express  contract 
to  surviving  partners  I  have  never  seen  doubted.      (Churton  v. 
Douglas,  Johns.  Eng.  Oh.  174;  Menendez  v.  Holt,  128  TJ.  S. 
514). 

With  this  general  reference  to  the  fundamental  principles, 
which,  I  assume,  under  our  law,  now  govern  the  devolution  of 
good-will,  let  me  point  out,  before  proceeding  to  the  particular 
features  of  this  issue  now  before  me  for  solution,  that  the 
"firm  name"  always  constitutes  a  part  of  good  will  in  any 
aspect,  and  under  certain  circumstances  it  may  be  the  most 
valuable  part.  (Ohurton  v.  Douglas,  Johns.  Eng.  Oh.  174; 
Rodgers  v.  Nowill,  6  Hare,  826.)  After  this  somewhat  techni- 
cal but  condensed  review  of  general  principles,  I  can  now  pro- 
ceed lees  abstractly  and  more  eafely  to  the  oonsideration  of  the 
res  sub  judice. 


MATTER  OF  BORDEN.  499 

The  decedent  was  a  member  of  the  firm  of  M.  C.  D.  Borden 
&  Sons.  The  firm  was  organized  for  the  purpose  of  carrying 
on  a  general  dry  goods  commission  business.  The  partnerehip 
agreement  provided  that  the  partnership  should  commence  on 
the  Ist  day  of  July,  1910,  and  terminate  on  the  1st  day  of 
July,  1913.  The  members  of  the  partnership  were  Matthew  C. 
D.  Borden,  the  decedent,  and  his  two  sons,  Bertram  H.  Borden 
and  Howard  S.  Borden.  The  decedent  contributed  $1,000,000  to 
the  partnership,  and  his  sons  contributed  $75^000  and  $25,000 
respectively.  The  sixth  paragraph  of  the  partnership  agree- 
ment provides  that  the  partnership  shall  not  be  dissolved  by  the 
death  of  any  of  the  partners ;  that  the  capital  of  a  partner  dying 
during  the  continuance  of  the  partnership  shall  remain  with 
the  firm  until  the  termination  of  the  partnership  by  time  limita- 
tion ;  that  the  surviving  partner  or  partners  shall  have  the  right 
at  their  option  to  continue  the  business  for  the  remainder  of 
the  partnership  term  under  the  firm  name  of  M.  C.  D.  Borden 
&  Sons,  and  that  the  estate  of  the  partner  so  dying  shall  be 
entitled  to  the  same  profits  in  the  business  as  the  deceased  part- 
ner would  be  entitled  to  if  he  were  living.  Under  this  para- 
graph of  the  partnership  agreement  the  decedent  could  not 
transfer  by^will  any  interest  in  the  partnership  name,  as  that 
became  by  virtue  of  the  partnership  agreement  the  property  of 
the  surviving  partners.  Apart  from  his  investment  in  the 
partnership  the  decedent  could  only  transfer  by  will  his  right 
to  continue  his  investment  in  the  business  until  the  termination 
of  the  partnership  by  time  limitation.  Whether  this  was  an 
asset  or  a  liability  was  purely  speculative,  being  dependent  upon 
whether  the  business  was  profitable  or  otherwise.  He  died  on 
the  27th  day  of  May,  1912,  and  the  partnership  would  expire 
by  time  limitation  on  the  1st  day  of  July,  1918.  The  surviving 
partners  could  terminate  the  partnership  at  any  time  after  the 
death  of  the  decedent,  as  there  was  nothing  in  the  partnership 
agreement  which  compelled  them  to  continue  the  partnership 
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after  his  death.  Therefore  the  value  of  the  right  given  by  the 
partnership  agreement  to  continue  the  decedent's  inve&tm^it 
in  the  partnership  until  its  termination  by  time  limitation  is  so 
speculative,  so  incapable  of  aaoertainment  with  reasonable  oeac- 
tainty,  that  it  may  be  disr^arded  in  estimating  the  value  of 
the  decedent's  interest  in  the  partnership. 

Paragraph  **  seven  "  of  the  partnership  agreement  provides: 
"  Upon  the  death  of  any  of  the  partners  the  surviving  partners 
or  partner  shall  have  the  exclusive  right  to  the  use  of  the  said 
firm  name  of  M.  C.  D.  Borden  &  Sons."  Under  this  paragraph 
the  l^al  representatives  of  the  decedent  had  no  right  to  or 
interest  in  the  firm  name,  the  use  of  the  name  being  giveoa  exr 
clusively  to  the  surviving  partners. 

Paragraph  "  twelve  "  provides  that  upon  the  dissolution  of 
the  partnership  the  partner,  who  for  the  time  being  shall  be  the 
senior  member  of  the  firm,  shall  have  the  exclusive  right  to  use 
the  firm  name.  This  paragraph  deprives  not  only  the  legal 
representatives  of  a  deceased  partner  of  any  interest  in  the 
firm  name,  but  also  the  junior  surviving  member.  If  the  de- 
cedent's sons  continued  the  partnership  until  July  1, 1913,  when 
it  expired  by  limitation,  the  senior  member  of  the  firm  at  that 
time  became  entitled  to  the  use  of  the  firm  name  as  his  indi- 
vidual property,  so  that  even  if  the  partnership  was  continued 
until  July  1,  1913,  and  the  testator^s  investments  in  the  partner- 
ship remained  intact  until  that  time,  his  legal  representatives 
would  have  no  right  to  or  interest  in  the  firm  name,  that  having 
been  given  by  the  partnership  agreement  to  the  person  who  was 
then  the  senior  member  of  the  firm. 

The  state  comptroller  also  oontendB  that  while  pai«igraph 
"  seven  "  of  the  partnership  agreement  gives  the  surviving  p&rt- 
ers  an  absolute  right  to  use  the  firm  name,  it  does  not  necessarily 
follow  that  the  eurviving  partners  oould  not  be  oompelled  to 
pay  the  representatives  of  a  deceased  partner  the  value  of  his 
interest  in  that  part  of  the  good  will  repreeented  by  the  firm 
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name.  Assuming  that  the  language  of  paragraph  ^'  seven  " 
would  bear  such  a  construction,  the  state  comptroller  fails  to 
indicate  how  the  value  of  such  an  interest  may  be  ascertained. 
Under  the  partnership  agreement  the  firm  name  became,  upon 
the  death  of  the  decedent,  the  exclusive  proprty  of  the  surviving 
partners.  If  it  is  exclusively  the  property  of  the  surviving 
partners  it  cannot  become,  during  the  continuance  of  the  original 
partnership,  the  property  of  any  other  person.  The  interest  of 
the  deceased  partner  in  the  firm  name  could  not  be  sold,  because 
no  one  would  purchase  an  interest  which  could  not  be  reduced  to 
possession,  since  the  entire  firm  name  was,  by  the  partnership 
agreement,  the  exclusive  property  of  the  surviving  partners. 
This  contention  of  the  state  comptroller  is  therefore  untenable. 
But  I  am  inclined  to  think  that  the  language  of  the  partnership 
agreement  will  not  bear  the  strained  construction  placed  upon  it 
by  the  state  comptroller,  and  that  it  is  obvious  from  the  pro- 
visions of  the  entire  agreemen't  that  the  parties  thereto  did  not 
intend  that  the  representatives  of  a  deceased  partner  should  re- 
ceive from  the  surviving  partners  any  financial  consideration 
on  account  of  the  deceased  partner's  interest  in  the  firm  name. 

There  remains  the  contention  of  the  state  comptroller  that  the 
transfer  of  decedent's  interest  in  the  good-will  to  the  surviving 
partners  by  virtue  of  the  partnership  agreement  constituted  a 
taxable  transfer  under  the  provisions  of  the  Transfer  Tax  Law. 
The  state  comptroller  predicates  his  contention  upon  the  use 
of  the  words  "  when  the  transfer  is  *  *  *  by  deed,  grant, 
bargain,  sale  or  gift  *  *  *  intended  to  take  effect  in  posses- 
sion or  enjoyment  at  or  after  such  death  "  in  subdivision  4  of 
section  220  of  the  Tax  Law.  This  would  necessitate  a  con- 
struction of  the  Transfer  Tax  Statute  which  would  make  it 
applicable  to  transfers  effected  under  a  contract  or  agreement 
made  for  a  valuable  ooneideration.  The  first  statute  which 
was  passed  in  this  State  for  the  purpose  of  imposing  a  tax  upon 
the  estate  of  deceased  persons  was  entitled  "  An  act  to  tax  gifts, 
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legacies  and  collateral  inheritances  in  certain  cases."  This  was 
passed  in  1885  and  was  amended  in  1887  and  1889,  the  title 
remaining  the  same.  Under  this  act  it  wiis  provided  that  any 
property  "  transferred  by  deed,  grant^  sale  or  gift  intended  to 
take  effect  in  possession  or  enjoyment  after  the  death  of  the 
grantor  or  bargainor  "  was,  with  certain  exceptions,  subject  to 
tax.  In  1892  the  Legislature  materially  amended  the  statute 
and  entitled  it  *^  An  act  in  relation  to  taxable  transfers  of  prop- 
erty." Section  1  specified  the  particular  transfers  which  would, 
under  the  act,  be  taxable  transfers.  These  were  a  transfer  by 
will  or  by  the  intestate  law«  of  this  State,  and  also  a  transfer  of 
property  **  by  deed,  grant,  bargain,  sale  or  gift  made  in  contem- 
plation of  death  of  the  grantor,  vendor  or  donor,  or  intended  to 
take  effect  in  possession  or  enjoyment  at  or  after  such  death." 
It  is  therefore  manifest  that  the  Legislature  in  changing  the 
title  from  "  An  act  to  tax  gifts,  legacies  and  collateral  in- 
heritances"  to  ^' An  act  in  relation  to  taxable  transfers"  did 
not  change  the  character  of  the  transfers  that  were  taxable  under 
tbe  Act  of  1886,  and  which  were  ooncededly*  limited  to  gifts, 
legacies  and  collateral  inheritances.  The  statute  in  force  at 
the  present  time  is  entitled  "An  act  in  relation  to  taxation,"  and 
begins  by  enumerating  the  transfers  that  are  taxable.  It  in- 
corporates the  language  above  quoted  from  the  sicts  of  1885  and 
1892  as  to  transfers  by  bargain  or  sale.  I  think  that  the  Legis- 
lature did  not  intend,  in  the  various  enactments  in  relation  to 
taxable  transfers,  that  a  tax  should  be  imposed  upon  the  transfer 
of  property  effected  by  a  deed  or  contract,  which  was  made  for  a 
valuable  consideration.  The  United  States  Supreme  Court  in 
Magowan  v.  Illinois  Trust  Co.  (170  U.  S.  283),  held  that  a 
similar  statute  by  the  State  of  Illinois  imposed'  a  tax  on  succes- 
sion and  not  on  the  property.  In  Matter  of  Miller  (77  App. 
Div.  478),  the  judge  who  wrote  the  opinion  said:  "  I  do  not 
consider  that  the  statute  has  reference  to  transfers  made  upon  a 
valuable  consideration,  but  that  it  relates  merely  to  voluntary 
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transfers  without  oonsideration."  (Matter  of  Spaulding,  49 
App.  Div.  541,affd.,  163  N.  T.  607;  Matter  of  Baker,  83  id. 
530^  affd.,  178  'N.  Y.  575,  are  to  the  same  effect.)  In  Matter 
of  Hess  (110  App,  Div.  476),  the  court  said  that  the  transfer 
tax  is  imposed  upon  the  right  of  succession  and  not  upon  prop- 
erty. In  Matter  of  Heiser  (85  Misc.  Eep.  271),  and  Matter  of 
Vietor  (opinion  reported  in  Ohrystie  on  Inheritance  Tax,  714), 
I  had  occasion  to  consider  this  question,  and  I  then  held  that 
the  Transfer  Tax  Act  does  not  apply  to  a  transfer  inter  vivos 
made  for  a  valuable  consideration.  The  dictum  of  Chief  Jus- 
tice CuLLEN  in  Matter  of  Keeney  (194  N.  Y.  281),  while  en- 
titled to  great  weight  as  indicating  that  there  might  be  a  ques- 
tion as  to  whether  the  Transfer  Tax  Act  applied  exclusively  to 
voluntary  transfers  or  gifts,  is  nevertheless  not  an  authority  for 
the  proposition  that  the  act  applies  to  transfers  made  for  a 
valuable  consideration.  That  question  was  not  before  the  court 
for  determination,  and  the  learned  chief  justice  expressly  re- 
frained from  deciding  it.  As  I  consider  that  the  decisions 
above  quoted  are  conclusive  upon  the  question,  so  far  as  this 
court  is  concerned,  it  is  unnecessary  for  me  to  refer  to  the  con- 
stitutional objections  that  might  be  raised  to  a  statute  which 
attempted  to  impose  a  tax  upon  the  transfer  of  property  effected 
by  a  contract  or  agreement  executed  for  a  valuable  consideration. 
The  order  fixing  tax  will  be  affirmed. 

Order  affirmed. 
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Matter  to  Adjust  the  Transfer  Tax  upon  the  Estate  of  Cabolyn 

F.  Morgan^  Deceased. 

(Stirrogate'a  Court,  Nmo  York  County,  May,  1916.) 
Domicile — ^How  detebmined— Wills — ^Pbobate  of  will  not  coxclusivk 

ADJUDICATION  OF  LAST  PLACE  OF  RESIDENCE  OF  TES^ATBIX. 

The  status  of  a  widow,  for  the  purposes  of  the  Transfer  Tax  Law,  is 
determined  by  her  residence  in  fact  at  the  time  of  her  death. 

In  a  proceeding  under  the  Transfer  Tax  Law  the  place  of  probate  of 
a  will  is  not  a  conclusive  adjudication  as  to  the  last  place  of  residence  or 
last  domicile  of  testatrix. 

Pboceeding  under  Transfer  Tax  Law  to  appraise  and  aseeas 
a  tax  upon  a  transfer  under  a  will. 

Lord,  Day  &  Lord  (Lucius  H.  Beers^  cf  counsel)^  for 
executore. 

Charles  T.  Kunkel,  for  state  comptroller. 

Fowler,  S.  —  This  is  a  proceeding  under  the  Transfer  Tax 
Law  to  appraise  the  property  of  the  decedent  and  to  assess  a 
tax  upon  its  transfer  under  her  will.  The  executors  contend 
that  the  decedent's  last  legal  residence  or  domicile  was  in 
Washington,  D.  C,  and  consequently  that  the  transfer  of  her 
intangible  property  in  this  State  is  not  subject  to  a  transfer  tax 
imposed  by  this  State.  The  state  comptroller,  on  the  other 
hand,  contends  that  the  decedent  had  her  last  residence  or 
domicile  in  this  State,  and  consequently  that  the  transfer  of 
her  personal  property,  wherever  situated,  is  subject  to  a  transfer 
tax  imposed  by  this  State.  Testimony  was  taken  before  the 
transfer  tax  appraiser  upon  the  question  of  decedent's  last  resi- 
dence or  domicile,  and  the  state  comptroller  and  the  executorg 
have  stipulated  that  such  testimony,  may  be  coneidered  by  the 
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surrogate  in  determining  the  question  put  at  issue  in  the  same 
manner  and  with  the  sam^^  effect  as  if  the  witnesses  had  ap- 
peared before  me. 

Let  me  remark  at  the  outset  that  this  matter  involves  propo- 
sitions of  some  nicety,  and  that  in  so  far  as  the  application  of 
legal  principles  to  controverted  facts  is  concerned  the  cause  is 
not  free  from  diflSculty.  It  involves  the  last  domicile,  or  the 
last  legal  "  residence  "  rather,  of  a  widow.  The  legal  domicile 
of  a  woman  is  oftentimes  a  more  complicated  question  than  that 
of  a  man  who  votes  and  exercises  all  the  prerogatives  and  rights 
of  a  citizen  in  a  particular  State  or  territory. 

By  reasori  of  the  "  due  process  "  clause  of  the  Fourteenth 
Amendment  to  the  Federal  Constitution,  and  because  of  the 
fact  that  State  laws  do  not  operate  beyond  the  precincts  of  its 
territory,  a  State  is  disqualified  from  levying  taxes  on  property 
out  of  its  jurisdiction.  The  right  to  tax  d-epending  as  it  does 
upon  the  actual  or  constructive  presence  of  property  within  a 
particular  .State,  it  follows  that  an  owner  of  personal  property, 
now  domiciled  or  residing  within  this  State,  cannot  be  made 
liable  for  a  tax  on  such  personalty  as  in  law  follows  his  person 
to  his  foreign  residence  or  domicile.  (Dewey  v.  Des  Moines, 
173  TJ.  S.  193;  Corry  v.  Baltimore,  196  id.  466.)  The  prin- 
ciple "  mobilia  sequuntur  personam  "  is  as  binding  on  the  State 
as  it  is  on  the  courts  of  the  State.  The  exceptions  to  this  prin- 
ciple are  limited  and  do  not  arise  here.  Judge  Cooley  remarks, 
tersely,  in  substance,  that  where  the  State  affords  no  protection, 
there  is  no  equivalent  received  by  the  nonresident  and  no  basis 
for  taxation.  (1  Cooley  Tax.  84.)  This  statement  is  recog- 
nized in  this  jurisdiction.  In  Dorwin  v.  Strickland  (5Y  N,  Y. 
492),  it  was  held  that  the  assessors  had  no  jurisdiction  to  assess 
a  nonresident.  Thus  residence,  constructive  or  actual,  or  pro- 
tection, are  the  bases  of  all  taxation  of  personal  property  by  a 
State  of  the  Union. 

The  adjudications  in  the  State  of  New  York  in  reference  to 
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domicile  and  legal  residence  are  not  many.  In  some  direotions 
the  law  of  this  State  bearing  on  domicile  and  residence  maj  be 
affirmed  not  to  be  explored.  In  other  word8>  it  is  still  in  vacuo,  ' 
or  waiting  to  be  filled  up  by  the  usual  judicial  proceeses  of 
analogy  and  induction.  The  ultimate  and  usual  reservoir  — 
the  old  common  law  —  hypothetically  in  force  in  New  York, 
and  continued  ajs  part  of  our  State  jurisprudence  by  constitu- 
tional limitation,  does  not,  in  any  complete  measure,  fill  the 
void,  as  prior  to  our  independence  of  the  crown  the  old  oommou 
law  itself  was  not  very  explicit  or  complete  on  such  questions 
as  are  suggested  by  the  technical  terms  "  domicile  "  and  "  resi- 
dence." It  is  only  in  the  modem  English  cases,  which  are  of 
course  no  authority  here,  however  respectfully  we  may  regard 
their  reasoning,  that  we  find  the  common  law  relating  to  domicile 
and  residence  tolerably  complete.  In  England  of  late  years  the 
legal  contentions,  whether  a  particular  legal  domicile  is  in  Eng- 
land, or  in  Scotland,  or  in  England  or  in  India,  or  in  England 
or  the  colonies,  as  the  case  may  be,  have  been  frequent  and  well 
considered.  But  as  before  remarked  these  adjudications  are 
devoid  of  authority  in  this  jurisdiction. 

In  most  of  the  cases  in  thie  court  involving  an  issue  of 
domicile  or  residence,  domicile  or  residence  is  treated  as  a  mere 
question  of  fact.  But  such  issues  of  fact  nearly  always  involve 
the  application  of  legal  principles,  sometimes  extremely  nice  in 
character.  It  would  have  much  facilitated  the  surrogate  of  this 
county  had  our  own  law  on  this  head  been  more  complete  and 
better  settled  than  it  is. 

When  it  appears  that  a  person  has  exchanged  a  domicile  of 
origin  or  of  established  choice  for  a  new  one  in  proceedings  by 
the  sovereign  of  the  old  domicile  against  that  person,  it  is  held 
that  the  onus  of  making  out  a  new  domicile  is  on  the  person  or 
his  representatives  and  not  on  the  State.  A  once  established 
domicile,  either  of  origin  or  of  choice,  is  presumed  to  be  perma- 
nent in  the  absence  of  proofs  to  the  contrary.      (Matter  of 
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Robitaille,  78  Misc.  Rep.  108,  110.)  While  this  is  undoubt- 
edly an  accurate  proposition  of  law,  yet,  for  the  reasons  already 
stated,  it  is  a  rule  of  procedure  only,  that  is,  a  rule  of  going 
forward.  On  the  whole  issue  of  residence  or  domicile  the  onus 
is  on  the  State  to  show  by  a  preponderance  of  evidence  that  the 
individual  is  amenable  to  the  tax  levied.  In  other  words,  a 
mere  sojourner,  or  one  in  itinere,  or  one  merely  in  this  juris- 
diction  for  the  time  being,  is  not  compelled  to  show  by  a  pre- 
ponderance of  proofs  as  against  the  State  that  he  or  she  is  not 
a  resident.  The  burden  on  the  whole  case  is  always  in  the  last 
resort  on  the  actor  in  any  legal  proceeding.  The  State,  when 
actor,  is  no  exception.  In  any  form  of  free  government  the 
rights  of  the  individual  are  not  to  be  unduly  jeopardized  by 
presumptions  in  favor  of  the  sovereign. 

But,  as  already  said,  the  State  of  New  York  has  the  abstract 
power  and  right  to  tax  under  our  Federal  and  State  laws  all 
those  who  are  actually  residing  animo  manendi  within  its  juris- 
diction, and  also  the  right  to  tax  those  who  are  not  residents  to 
the  extent  of  property  in  receipt  of  its  protection  in  some  form. 
The  second  justification  for  the  imposition  of  a  tax  is  not,  how- 
ever, involved  in  this  proceeding.  When  actual  residence  is  the 
ground  of  the  imposition  of  a  tax  the  power  to  tax  ceases  at  any 
moment  residence  ceases.  As  the  publicist  Wheaton,  quoting 
a  judicial  utterance,  observes:  "  The  character  that  is  gained 
by  residence  ceases  by  nonresidence.  It  is  an  adventitious 
character  and  no  longer  adheres  to  one  from  the  moment  he  puts 
himself  in  motion  hona  fide  to  quit  the  country  sine  animo 
revertendi/'  In  these  days  every  person  sui  juris  is  at  liberty 
to  change  his  domicile  or  residence  whenever  he  pleases.  (Mat- 
ter of  Newcomb,  192  N.  T.  238,  252 ;  Matter  of  Robitaille,  78 
Misc.  Rep.  108,  112.)  The  moment  legal  residence  ceases  the 
State's  right  to  tax  on  the  basis  of  residency  also  ceases,  no 
matter  how  inconvenient  and  apparently  unjust  it  may  eeem  to 
the  taxing  agents  of  the  State,  or  to  the  quasi  informers  who,  I 
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believe,  act  for  the  State  in  most  of  these  exceptional  cases  on  a 
contingent  basis. 

But  in  this  matter  it  appears  that  Mrs.  Morgan's  residence  in 
the  city  and  county  of  New  York  had  not  ceased  at  the  time 
of  her  death.  Her  mere  intention  to  have  her  legal  domicile 
in  Washington,  D.  C,  perhaps  did  not  conflict  with  her  actual 
residence  in  this  county.  (Matter  of  Newoomb,  192  N.  Y.  23S, 
cited  in  Matter  of  Rutherford,  88  Misc.  Rep.  419.)  To  my 
mind  the  fact  that  the  rights  of  succession  of  her  heirs  or  next 
of  kin  or  heirs  to  her  estate  were  determined  by  the  laws  of  the 
District  of  Columbia  does  not  exempt  her  estate  from  the  tax 
imposed  on  one  dying  a  resident  of  this  State.  I  am  still  of  the 
opinion  that  by  the  public  law  a  decree  of  probate  is  not  an 
adjudication  of  domicile.  (See  cases  cited.  Matter  of  Mesa  y 
Hernandez,  87  Misc.  Rep.  253;  Matter  of  Horton,  169  App. 
Div.  292,  295  ;  Overley  v.  Gordon,  177  TJ.  S.  214.)  If  it  were 
otherwise  the  right  to  inheritance  taxes  would  always  depend  on 
the  law  which  regulates  succession,  which  I  do  not  understand 
to  be  the  fact.  But  now  let  me  proceed  to  review  more  definitely 
the  pertinent  facts  which  I  deem  to  be  disclosed  in  the  record 
now  before  me. 

From  the  testimony  given  before  the  appraiser  in  this  matter, 
and  now  laid  before  me,  it  appears  that  the  decedent  and  her 
husband  had  their  domicile  of  origin  or  prior  choice  in  this 
State  for  many  years  before  1879,  but  that  in  the  latter  year 
they  purchased  a  house  in  Washington,  removed  there,  and  con- 
tinued to  reside  there  until  the  date  of  Mr.  Morgan's  death, 
which  occurred  in  1886.  That  the  decedent  acquired  a  new 
domicile  or  residence  in  Washington  after  she  and  her  husband 
went  to  live  there  is  not  and  cannot  be  disputed.  This  was  a 
new  domicile  of  choice,  and  thus  we  have  one  certain  or  fixed 
premise  in  this  cause.  The  decedent  inherited  from  her  hus- 
band the  house  which  they  had  lived  in  at  Washington,  and  she 
continued  to  own  that  house  until  the  date  of  her  death.     But 
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Mrs.  Morgan  occupied  the  Washington  house  as  her  home  only 
until  1905^  when  she  bought  a  new  house  situated  at  No.  70 
Park  avenue,  in  the  city  of  New  York.  She  thereafter  rented 
the  Washington  house  and  used  the  Park  avenue  house  as  her 
town  house.  She  continued  to  rent  the  Washington  house  and 
to  occupy  the  Park  avenue  house  until  the  date  of  her  death. 
She  never  lived  at  the  Washington  house  after  1905,  except  for 
a  few  days,  while  she  was  making  arrangements  for  reletting  it 
to  new  tenants.  It  does  appear  that  Mrs.  Morgan  did  not  reside 
during  the  entire  year  at  No,  70  Park  avenue  in  this  city.  She 
lived  there  about  six  winter  months  of  the  year ;  the  remaining 
months  of  each  year  she  spent  in  Europe  or  in  visiting  relatives 
and  friends.  She  owned  the  furniture  in  the  Park  avenue 
house,  engaged  and  paid  the  servants,  and  conducted  it  gener- 
ally as  her  place  of  residence  or  home.  It  however  appears  that 
at  various  times,  after  the  decedent  had  purchased  the  house 
at  No.  70  Park  avenue,  she  executed  legal  documents  in  which 
she  described  herself  as  a  resident  of  Washington,  in  the  Dis- 
trict of  Columbia.  Some  of  these  documents  were  executed  as 
late  as  May  3,  1913.  She  died  on  the  4th  of  August,  1914, 
and  her  will  was  admitted  to  probate  in  the  District  of  Columbia. 
There  is  no  doubt  in  my  mind  that  Mrs.  Morgan  desired  to 
have  her  legal  domicile,  with  all  its  advantages,  in  Washington, 
D.  C,  and  at  the  same  time  she  wished  to  resume  her  original 
residence  in  New  York.  The  Scotch  law,  it  may  be  observed 
at  this  point,  makes  a  subtle  distinction  between  a  physical  and 
an  intellectual  residence.  As  a  matter  of  fact,  Mrs.  Morgan 
did  resume  her  old  physical  residence  in  this  State  and  in  this 
county,  and  while  so  resident  she  died.  It  may  be  that  Mrs. 
Morgan  w<as  entitled  to  have  her  legal  or  intellectual  domicile 
continue  in  Washington  and  yet  reside  here.  Upon  this  ab- 
stract point  I  express  no  opinion  at  this  time.  But,  as  I  en- 
deavored to  show  in  Matter  of  Martin  (94  Misc.  Bep.  81), 
*^  domicile  "  and  "  residence  "  are  not  always  convertible  terms 
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in  law.  FrequexLtly  in  statutes  these  terms  are  made  synony- 
mous. At  other  times  the  terms  denote  inoonsistent  concep- 
tions. At  all  times^  however,  l^al  principles  involving  domicile 
throw  great  light  on  issues  of  a  de  facto  or  a  de  jure  residence. 
I  have  not  hesitated  to  resort  to  the  principle  of  domicile  in 
various  adjudications  on  residence  made  by  me  in  this  court. 
In  Matter  of  Martin  I  pointed  out  at  some  length  that  the 
Tranisfer  Tax  Act  employed  the  term  residence,  and  not  the 
term  domicile.  I  refer  to  my  adjudication  in  that  matter  only 
to  that  extent,  as  the  judgment  itself  did  not  commend  itself 
to  my  superiors. 

In  the  matter  now  before  me  there  is  very  little  contention 
as  to  the  fact  that  Mrs.  Morgan  at  the  time  of  her  death  was 
actually  physically  resident  in  the  city  of  I^'ew  York  and  that 
her  sojourns  elsewhere  were  not  in  law  tantamount  to  residence. 
Thus  it  happened  that  she  received  for  the  last  years  of  her 
lifetime  all  the  protection  which  the  sovereignty  of  the  State 
of  New  York  affords  to  residents.  In  my  judgment  her  estate 
is  subject  to  tax,  because  she  died  a  de  facto  resident  of  the 
State  of  New  York.  I  am  oonvinced  that  Mrs.  Morgan's  last 
legal  residence  was  in  the  city,  county  and  State  of  New  York, 
and  I  so  hold. 

Decreed'  accordingly. 
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Matter  of  the  Estate  of  John  H.  Bbowkiko,  Deceased. 

i  Surrogates  Court,  New  York  County,  May,  1016.) 

WiLU — ^POWEB  OF  BALE  NOT  1CXE80IBE0 — ^WhEN  WIDOW  ENTITLED  IN  TBANS- 
VEB  TAX  PBOOEEDINO  TO  HAVE  VALUE  OF  DOWEB  DEDUCTED  FBOIC  APPRAISED 
VALUE  OF  REAL  ESTATE. 

EZEOUTOBS  AND  ADMINI8TBATOBS — WHEN  NOT  ENTITLED  TO  COMMISSIONS — 
TAXABLE  ASSETS. 

Where  the  peraonal  property  of  a  testator  is  ample  to  aet  up  a  trust 
fund  for  the  benefit  of  his  son,  his  widow,  to  whom  was  devised  all  of 
testator's  real  estate  subject  to  the  executors'  power  of  sale  which  has 
'not  been  exercised,  is  entitled  in  a  transfer  tax  proceeding  to  have  the 
value  of  her  dower  deducted  from  the  appraised  value  of  the  real  estate, 
testator  indicating  no  intention  to  deprive  her  of  dower. 

The  executors  are  not  entitled  to  commissions  unless  they  exercise  the 
power  of  sale  and  such  commissions  should  not  be  deducted  from  the 
taxable  assets  of  the  estate  at  this  time. 

Appeai.  from  an  order  assessing  and  fixing  the  transfer  tax. 

Deyo  &  Bauerdorf  (Joseph  F.  McCloy,  of  oounael),  for 
appellant. 

Apon  L.  Squiers,  for  state  comptroller. 

FowLEB,  S. —  The  executrix  of  deoedent's  estate  has  taken 
this  appeal  from  the  order  entered  upon  the  appraiser's  report 
and  contends  that  the  appraiser  erred  in  refusing  to  deduct  the 
value  of  the  widow's  dower  from  the  real  estate  of  which  the 
decedent  died  seized.  The  appraiser  found  that  the  value  of 
decedent's  real  estate  in  this  State  was  $288^375. 

The  decedent  gave  to  his  executors  the  sum  of  $800,000  in 
trust  to  pay  the  income  to  his  son  during  his  life;  all  the  rest 
of  his  estate  he  gave  to  his  wife.  The  personal  property  is 
sufficient  to  set  up  the  tru^  fund  for  the  benefit  of  decedent's 
son.      As  the  real  estate,  therefore,  is  not  given  to  trustees, 
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but  to  the  widow  absolutely,  and  the  will  oontains  no  provision 
which  would  inddcate  that  the  deoed^t  intend^ed  to  deprive 
his  wife  of  her  dower,  she  is  entitled  to  have  the  value  of  her 
dower  deducted  from  the  value  of  the  real  estate  devised  by 
the  will  of  the  decedent  (Lewis  v.  Smith,  9  N.  Y.  502 ;  Kon- 
valinka  v.  Schlegel,  104  id.  129 ;  Hortsmann  v.  Flege,  172  id. 
384 ;  Matter  of  Weiler,  122  N.  Y.  Supp.  608,  affd.,  139  App. 
Div.  905.) 

The  executors  also  contend  that  the  appraiser  erred'  in  re- 
fusing to  deduct  from  the  assets  of  the  estate  the  executors' 
commissions  on  decedent's  real  estate.  The  decedent  gave  his 
executors  power  to  sell  his  real  estate,  but  this  power  was  not 
imperative;  the  real  estate  was  devised  to  decedent's  wife  sub- 
ject to  the  executors'  power  of  sala  The  power  has  not  yet 
been  exercised,  and  the  payment  of  legacies  or  the  adminis- 
tration of  the  estate  does  not  render  it  necessary  that  the  power 
should  be  exercised.  At  the  present  time  the  executors  are  not 
entitled  to  commissions,  nor  will  they  be  entitled  to  such  com- 
missions unless  they  exercise  the  power  of  sale ;  therefore  such 
commissions  should  not  be  deducted  from  the  taxa'ble  aseets  of 
the  estate  at  this  time.  If  the  executors  should  sell  the  real 
estate^ they  may  apply  to  this  court  for  a  modification  of  the 
order  fixing  tax,  so  as  to  provide  for  the  deduction  of  their  com- 
missions  upon  the  real  estate  actually  sold  by  them. 

The  appraiser  erred  in  refusing  to  deduct  from  the  New 
York  assets  the  debts  and  administration  expenses  in  this  Stata 
(Matter  of  King,  71  App.  Div.  581 ;  Matter  of  Groevenor,  124 
id.  381.) 

The  order  fixing  tax  will  be  reversed  and  the  appraiser's 
report  remitted  to  him  for  correction,  as  indicated. 

Order  reversed. 
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Matter  of  the  Estate  of  James  J.  Goodwin,  Deceased. 

(8urroate*8  Court,  New  York  County,  May,  IJMG.) 

EXBCX7T0BS  AND  ADMINISTRATOBS — ^WheN   CNTITIXD  TO  HAVE   OOMlflSSIONB 
DEDUCTED   UPON    ENTIBE   ESTATE — TRANSFER   TAX. 

Executors,  in  a  proceeding  to  fix  a  tranafer  tax,  are  entitled  to  have 
deducted  their  commissionB  upon  the  entire  estate  and  also  commiMiont 
upon  auch  portion  of  the  estate  constituting  a  trust  fund  to  be  held  for 
testator's  wife. 

* 

■ 

Appeal  from  an  order  asseesing  and  fixing  the  transfer  tax. 

Zabriskie,  Murray,  Sage  &  Kerr  (George  Zabriskie,  of 
counsel),  for  executors. 

9 

Lafayettfe  B.  Gleason  (Schuyler  C.  Carlton,  of  counsel),  for 
state  comptroller. 

FowLEB,  S. —  The  executors  of  the  decedent's  estate  have 
appealed  from  the  order  fixing  tax,  and  contend  that  the  ap- 
praiser erred  in  refusing  to  deduct  trustees'  commissions'  from 
the  assets  of  the  estate  in  ascertaining  the  value  of  the  taxable 
interests  of  the  legatees.  The  appraiser  deducted  executors' 
commissione,  but  refused  to  deduct  in  addition  thereto  the  com- 
missions  claimed  by  the  executors  in  their  capacity  as  trustees. 

The  testator  directed  the  payment  of  his  debts  and  funeral 
expenses  and  then  bequeathed  certain  articles  of  personal  prop- 
erty to  his  wife.  He  also  bequeathed  to  her  "  ten  one-hun- 
dredths  of  all  the  rest,  residue  and  remaindier  "  of  his  estate, 
"  provided  she  survive  me  for  the  period  of  one  year."  Ho 
gave  thirty-six  one-hundredths  of  his  estate  to  "  those  of  th^ 
executors  of  this  will  who  shall  accept  the  office  of  trustee  "  in 
trust  to  pay  the  income  thereof  to  his  wife,  quarterly,  during 
her  life;  upon  her  death  he  gave  the  said  thirty-six  one-hun- 
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dredths  to  Walter  L.  Goodwin,  Philip  L.  Goodwin  and  Henry  S. 
Robinson  in  trust  to  collect  the  income  and  pay  it  quarterly  in 
equal  portions  to  his  three  sons.  It  is  apparent  from  the  lan- 
guage of  the  will  that  the  testator  contemplated  separate  duties 
for  his  executors  and  trustees.  As  executors  it  was  their  duty 
to  collect  the  assets  of  the  estate,  pay  the  debts  and  general 
legacies,  divide  the  residuary  estate  in  accordance  with  the 
directions  contained  in  the  will,  then  pay  the  aliquot  parts  to  the 
legatees  entitled  thereto,  and  the  remaining  thirty-six  one-hun- 
dredths  to  such  of  the  executors  as  signify  their  willingness  to 
act  as  trustees  of  this  fund.  They  are  therefore  entitled  to 
commissions  as  executors  upon  the  entire  estate,  and  to  com- 
missions as  trustees  upon  the  thirty-six  one-hundredths  consti- 
tuting the  trust  fund  directed  to  be  held  for  the  benefit  of  his 
wife.  The  two  trustees,  however,  who  hold  the  trust  fund  dur- 
ing the  life  of  decedent's  wife  are  not  entitled  to  extra  com- 
missions for  acting  as  trustees  of  this  fund  after  her  death  and 
prior  to  the  termination  of  the  three  trust  funds  into  which  it 
shall  be  divided,  but  Henry  S.  Robinson,  who  is  designated  by 
the  testator  to  act  as  trustee  of  the  trust  fund  after  the  death 
of  the  testator's  wife,  is  entitled  to  full  trustee's  commissions 
upon  the  value  of  the  trust  fund  which  will  be  received  and 
paid  put  by  him. 

The  appraiser  also  erred  in  ascertaining  the  value  of  the 
surviving  life  estate  of  each  of  the  decedent's  sons  in  the  trust 
fund  held  for  the  benefit  of  decedent's  wife  during  her  life. 
The  interest  of  each  of  the  sons  in  this  fund  is  a  surviving  life  » 
estate  in  one-third  thereof,  and  not  a  surviving  life  estate  in 
twelve  one-hundredths  thereof  as  reported  by  the  appraiser. 

The  order  fixing  tax  will  be  reversed,  and  the  report  of  the 
appraiser  remitted  to  him  for  correction  as  indicated. 

Order  reversed. 
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Matter  of  the  Estate  of  James  Is^eil,  Deceased. 

[Burrogate'a  Court,  'Sew  York  County,  May,  1916.) 

Wills — Wiiein  admitted  to  pbobate  as  will  of  febsonal  pbopebtt  may 
be  also  admitted  as  will  or  beal  pbopebty. 

^here  a  will  relating  to  both  real  and  personal  property  is  probated 
aa  a  will  of  personal  property  only,  it  may,  on  allegations  that  at  the 
time  it  was  offered  for  probate  proponent  was  ignorant  of  the  existence 
of  any  real  property,  be  admitted  to  probate  as  a  will  of  real  property 
also. 


Pkoceeding  upon  the  probate  of  a  will. 
Blandy,  Mooney  &  Shipman,  for  petitioner. 

Frank  H.  Richmond',  for  contestant  James  Neil,  Jr. 

Harold  A.  Callan,  for  contestant  Virginia  Lockwood. 

Wilbur  Larremore,  special  guardian  for  Violet  Xeil. 

FowLEE,  S. —  This  is  a  probate  proceeding  for  the  probate 
of  the  will  of  testator  as  a  will  of  real  property  and  comes  bo- 
fore  me  on  objection  to  probaite.  This  same  will  was  admitted 
to  probate  by  a  decree  of  this  court  on  July  3,  1915,  as  a  will 
of  personal  property.  (90  Mi«c.  Rep.  537.)  The  present  pro- 
ceeding is  brought,  so  the  petition  alleges,  for  the  reason  that 
at  the  time  the  will  was  originally  offered  for  probate  the  pro- 
ponent was  ignorant  of  the  existence  of  any  real  property.  The 
will  in  its  terms  bequeaths  and  devises  personal  and  real  prop- 
erty. Upon  the  hearing  counsel  for  the  contestant  waived  the 
proof  of  factum  and  agreed  that  the  testimony  be  closed.  The 
main  objection  urged  by  contestant  is  that  the  former  probate 
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proceeding  is  a  bar  to  this  proceeding.  With  this  I  do  not 
agree.  The  objectionjB  are  dismissed.  Present  decree  ad- 
mitting the  paper  propounded  as  a  will  of  real  property. 

Proba'te  decreed. 


I 
Matter  of  the  Estate  of  Joseph  W.  Habpeb^  Deceased. 

{Burrogaie^a  Court,  Neio  York  County,  May,  1916.) 

EXECUTOBS  AND  AOMINISTBAT0B8 — ^AOCOUNTTNCi — LeOAOT — ^WlLLS — STATUTE 

OF  Limitations. 

Among  the  papers  of  a  testator  who  died  in  1896,  bequeathing  $1,000 
to  his  sister,  the  executors  found  a  note  for  $1,000  dated  September  16, 
1886,  signed  by  her  and  payable  to  testator.  The  executors  filed  their 
account  in  1900,  but  no  action  was  brought  to  compel  the  payment  of  the 
note  and  the  decree  on  accounting,  which  made  no  provision  for  the  pay- 
ment of  the  legacy,  expressly  provided  that  the  executors  should  retain 
a  certain  sum  to  pay  any  judgment'  which  might  be  obtained  in  any 
action  or  proceeding  brought  to  recover  the  legacy.  On  the  judicial 
settlement  of  the  account  of  the  executors,  on  their  request  for  instruc- 
tion as  to  whether  they  should  pay  the  legacy  to  the  legal  representatives 
of  testator's  sister  who  died  in  1914,  held,  that  the  court  could  not  make 
a  judicial  determination  of  the  issue;  that  the  executors  must  be  left 
to  their  own  discretion  as  to  the  advisability  of  paying  the  legacy  or 
settling  their  account  upon  the  assumption  that  the  legacy  had  been 
satisfied,  or  was  barred  by  the  Statute  of  Limitations. 

Proceeding  upon  the  judicial  settlement  of  the  account  of 
executors. 

4 

Olin  &  Phelps  (W.  G.  Murphy,  Jr.,  of  counsel),  for  executors, 
petitioners. 

Crawford  &  Tuska  (Benjamin  Tuska,  of  counsel),  for  Elaie 
Podffe  Pattee  as  executrix,  claimant. 
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William  Spoerle^  for  Olive  E.  Grismer  as  general  guardian 
of  Joseph  Harper,  infant. 

FowLEB,  S. —  The  executors  have  filed  their  account  and  ask 
the  surrogate  for  instructions  as  to  whether  they  should  pay  a 
certain  legacy  of  $1,000. 

The  testator  died  in  1896,  leaving  a  will  by  which  he  be- 
queathed $1,000  to  his  sister,  Emma  Harper  Dodge.  The 
executors  found  among  the  testator's  papers  a  promissory  note 
for  $1,000,  dated  September  16,  1886,  signed  by  Emma  Harper 
Dodge,  and  payable  to  the  testator.  They  filed  their  account 
in  1900,  but  no  action  was  brought  to  compel  the  payment  of 
the  note  and  no  provision  was  made  in  the  decree  for  the  pay- 
ment of  the  legacy  of  $1,000.  The  decree  expressly  provided 
that  the  executors  should  retain  the  sum  of  $2,600  to  pay  any 
judgment  which  might  be  obtained  by  Emma  H.  Dodge  in  an 
action  or  proceeding  brought  to  recover  the  legacy.  No  pro- 
ceeding was  brought  in  this  court  to  compel  the  payment  of  the 
legacy,  and  the  executors  now  ask  the  coilrt  for  instructions  as 
to  whether  they .  should  pay  it  to  the  legal  representative  of 
Emma  Harper  Dodge,  the  latter  having  died  in  1914. 

The  court  cannot  authorize  the  executors  to  pay  the  legacy 
or  to  refuse  payment  thereof,  as  the  question  is  not  properly 
before  the  court  at  this  time.  If  the  representative  of  the  de- 
ceased legatee  should  bring  a  proceeding  to  compel  the  payment 
of  the  legacy,  the  executors  could  interpose  any  defense  to  which 
they  considered  themselves  entitled,  and.  the  surrogate  could  then 
determine  the  question  as  to  whether  the  legacy  should  be  paid. 
But  in  this  proceeding  there  is  no  issue  upon  which  the  court 
can  make  a  judicial  detennination,  and  the  executors  must  be 
left  to  their  own  discretion  as  to  the  advisability  of  paying  the 
legacy  or  settling  their  account  upon  the  assumption  that  it  has 
been  satisfied  or  barred  by  the  Statute  of  Limitations. 

Decreed  accordingly. 
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Matter  of  the  Probate  of  the  Paper  Propounded  as  the  Last 
Will  and  Testament  of  Peter  Caffrey,  Deceased. 

(Surrogates  Court,  New  York  County,  May,  1916.) 

Wills — Opinion  op  expert  excluded — ^Undue  influence — Evidence. 

The  opinion  of  an  expert  as  to  the  genuineness  of  a  testator's  mark 
properly  exclucled. 

Undue  influence  always  imports  coercion  destructive  of  testator's 
volition  or  freedom  of  will  and  is  tantamount  to  force  or  fear. 

An  issue  of  undue  influence  should  not  be  left  to  the  jury  tmless 
reasonable  evidence  is  given  that  the  person  charged  had  influence  over 
testator  and  exercised  it  to  the  extent  of  coercion  and  that  such  exercise 
was  the  causa  causans  of  the  alleged  will. 

* 

Motions  for  a  new  trial  and)  judgment  in  a  probate  pro- 
ceeding. 

Murray,  Prentice  &  Howland  (Charles  P.  Howland,  of 
counsel),  for  proponent. 

Winifred  Sullivan,  for  the  contestants. 

Edmund  J.  Tinsdale,  special  guardian. 

Fowler,  S. —  The  motions  for  a  new  trial  and  judgment 
having  come  on  to  be  heard,  pursuant  to  the  practice  directed 
in  this  court  (Matter  of  Dorsey,  94  Misc.  Rep.  566),  after 
deliberate  consideration  I  have  been  unable  to  find  any  excep- 
tions which  warrant  the  granting  of  a  new  trial.  The  surro- 
gate in  every  probate  cause  tried  with  a  jury  is  compelled  to 
decide  whether  or  not  there  is  an  issue  for  the  jury  and  whether 
a  verdict  against  the  will  would  be  against  the  weight  of  evi- 
dence.     (Matter  of  Dorsey,  94  Misc.  Rep.  566.) 

On  the  trial  no  serious  point  was  made  about  the  due  execu- 
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tion  of  the  will,  and  all  the  contestants'  efforts  were  directed  to 
the  plea  of  undue  influence.  On  the  motion  for  a  new  trial  the 
insistence  seems  to  be  reversed,  and  the  alleged  defective  execu- 
tion is  given  the  prominent  place.  To  my  mind  the  execution 
of  the  will  was  fully  established  and  not  contradicted.  Dis- 
crepancies in  the  testimony  of  attesting  witnesses  as  to  the  order 
of  execution  are  not  sufficient  to  impeach  the  execution  of  a 
will,  if  the  essentials  of  execution  are  otherwise  established  and 
not  controverted.  Here  was  a  full  certificate  of  attestation  in 
the  usual  form  used  in  this  jurisdiction.  The  ceremony  of 
execution  was  superintended  by  a  lawyer  authorized  to  practice 
in  this  jurisdiction.  From  the  attendance  of  such  lawyer  there 
is  per  se  some  presumption  of  regularity  of  execution. 

The  exclusion  of  the  opinion  of  the  expert,  in  reference  to 
the  genuineness  of  the  testator's  mark,  was  in  conformity  with 
the  rule,  as  I  understand  it,  in  this  State.  Marks  are  not 
within  the  reasons  assigned  for  opinion  evidence.  It  would  be 
improper,  I  think,  to  take  the  opinion  of  an  expert  on  the 
genuineness  of  a  mark  made  .under  the  circumstances  given  in 
evidence  in  this  proceeding. 

I  now  come  to  the  plea  of  undue  influence,  upon  which, 
originally,  the  whole  contest  was  made  on  the  trial.  There, 
seems  to  be  an  impression  among  some  practitioners  in  this 
court  that  a  plea  of  undue  influence  can  be  established  in  a 
probate  cause  by  less  evidence,  or  by  proofs  of  a  less  cogent 
kind,  than  those  required  to  establish  other  defensive  pleas  in 
this  court.  They  seem  to  think  that  the  rules  governing  the 
logical  relevancy  of  proofs  have  no  application  to  pleas  of  undue 
influence.  It  is  almost  needless  to  say  that  this  is  not  the  fact. 
But  as  juries  have  come  to  be  employed  in  the  course  of  the 
surrogates'  preliminary  inquisition  as  to  factum  of  will,  it  is 
perhaps  of  fundamental  importance  that  this  misconception 
should  be  speedily  corrected,  or  great  injustice  may  result  to 
testators  and  to  the  testamentary  power  in  general.     Unless  on 
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trials  of  thid  kind  held  with  juries  the  judge  reatrains  the  evi- 
dence within-  legal  bounds  I  can  conceive  of  no  greater  wrong 
to  the  testamentary  power.  It  must  be  remembered  that  the 
right  to  make  a  will  is  still  in  force  in  this  jurisdiction.  Loose 
juridical  notions  and  doctrines  upon  the  nature  of  the  plea  or 
the  proofs  of  undue  influence  will  tend  to  disturb  the  right  still 
conferred  to  make  a  will.  This  is  a  fortiori  so  now  that  this 
subtle  and  highly  specialized  plea  is  to  be  dealt  with  by  com- 
mon juries  on  the  probate. 

In  Matter  of  Hermann  (87  Misc.  Rep.  476,  481,  affd.  above), 
I  took  occasion  to  point  out  with  some  care  that  a  plea  of  undue 
influence  always  imports  coercion  or  compulsion  of  the  mental 
states  of  testator  in  respect  of  the  act  of  will,  and  in  substance 
that  unless  the  proof  of  coercion  was  sufficient  and  cogent  the 
plea  of  undue  influence  was  not  made  out  in  law.  My  opinion 
was  fortified  by  authority,  and  it  was  affirmed  on  appeal.  But 
I  will  not  rest  on  any  adjudication  of  my  own..  Undue  in- 
fluence has  been  defined  in  the  country  whence  we  derive  our 
testamentary  common  law  as  influence  of  such  a  nature  that 
the  volition  of  a  testator  is  subjected  to  the  coercion  or  domina- 
tion of  another  person.  (Parfitt  v.  Lawless  [1876,  L.  R.],  2 
P.  &  M.  462;  Wingrove  v.  Wingrove  [1886],  11  P.  D.  81; 
Baudains  v.  Richardson  [1906],  A.  C.  184,  185,  per  Lord 
Macnaghten.  And  see  other  cases  cited  in  Powles  &  Oakley 
Probate  [4th  ed.],  page  86,  n.  P.) 

Coercion  is  at  all  times  the  essence  of  undue  influence.  In 
a  number  of  adjudications  in  this  court  I  have  cited  the  leading 
decisions  of  our  own  courts  reaffirming  in  substance  the  common- 
law  doctrine  that  coercion  is  the  essence  of  undue  influence. 
(Matter  of  Hermann,  87  Misc.  Rep.  476 ;  Matter  of  Van  Ness, 
78  id.  599.)  A  controlling  definition  of  undue  influence  in 
testamentary  causes  is  contained  in  Gardiner  v.  Gardiner  (34 
'N.  Y.  161),  and  it  is  in  strict  conformity  with  the  testamentary 
common  law  already  cited. 
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Our  superior  courts  in  common  witii  superior  courts  else- 
where have  held  that  undue  influence  may  be  made  out  by  what 
is  called  circumstantial  or  indirect  evidence,  as  it  is  not  always 
possible  to  prove  undue  influence  by  direct  evidence.  (BoU- 
wagen  v.  KoUwagen,  63  N.  Y.  619.)  There  are  doubtless 
some  unguarded,  and,  I  think,  unjustified  expressions,  largely 
obiter  dicta,  that  such  proofs  should  be  liberally  received  by  the 
trial  court.  ^  But  be  this  as  it  may,  our  courts  have  nowhere 
said  that  any  circumstance,  or  any  misconduct,  or  any  mis- 
behavior on  the  part  of  any  beneficiary  taking  under  the  will 
is  a  circumstance  which  may  be  adduced  to  establish  undue 
influence.  A  circumstance  or  item  of  evidence  which  does  not 
logically  bear  on  coercion  of  the  testator's  mental  states  in  and 
about  the  very  act  of  will  is  not  entitled  to  be  given  in  evidence 
on  the  trial  of  an  issue  of  undue  influence.  (Boyse  v.  Ross- 
borough,  6  H.  L.  Gas.  p*  51.) 

Undue  influence  is  never  presumed  from  the  mere  situation 
of  the  parties,  or  from  the  fact  that  the  party  allied  to  have 
wielded  the  undue  influence  benefits  by  the  testament  in  con- 
troversy. (Boyse  v.  Rossborough  [1857],  6  H.  L.  Gas.  p.  49, 
per  Lord  Craxworth;  Parfitt  v.  Lawless,  supra;  Spiers  v. 
English  [1907],  p.  24.)  To  maintain  the  contrary  is,  in 
reality,  to  cast  the  onu^  in  the  first  instance  in  every  probate 
cause  on  tho^e  preferred  by  a  will  to  disprove  imdue  influence. 
Xow  our  courts  have  repeatedly  said  that  mere  opportonily  to 
exercise  undue  influence  does  not  establish  the  allegation  of 
coercion.  (Matter  of  Gihon,  44  App.  Div.  621,  622 ;  Seguine 
v.  Seguine,  3  Keyes,  669 ;  Giidney  v.  Cudney,  68  X.  Y.  149, 
152 ;  Matter  of  Mondorf,  110  id.  456.)  Yet  much  of  the  proofs 
ordinarily  offered  to  support  pleas  of  undue  influence  are  ad- 
dressed to  opportunities  to  commit  the  offense.  The  decisions 
last  indicated  were  only  in  conformi-ty  with  Lord  Chancellor 
Craitwobth's  celebrated  judgment  in  Boyse  v.  Rossborough 
(6  H.  L.  Gas.  p.  51),  where  he  said:    "In  order  to  set  aside 
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the  will  of  a  person  of  sound  mind  it  is  not  sufficient  to  show 
that  the  circumstances  attending  its  execution  are  consistent 
with  the  hypothesis  of  its  having  been  attained  by  undue  in- 
fluence. It  must  be  shown  that  they  are  inconsistent  with  a 
oontrar^^  hypothesis.  The  undue  influence  must  be  exercised 
in  relation  to  the  will  itself."  (Cited  at  lenth  in  Tristram  & 
Coote's  Probate  Pr.  [14th  ed.]  412.) 

It  is  too  often  forgotten  in  probate  causes  that  the  coercion 
which  is  always  the  basis  of  undue  influence  in  probate  common 
law  must  be  exercised  in  relation  to  the  will  itself.  It  is  not 
sufficient  to  prove  coercion  in  respect  of  other  matters.  (Morti- 
mer Probate  Practice,  78 ;  Seguine  v.  Seguine,  3  Keyes,  669 ; 
Theobald  Law  of  Wills  [Cth  ed.],  28.)  The  coercion,  which 
is  the  gravamen  of  undue  influence,  and  I  cannot  be  too  emphatic 
about  this,  must  be  destructive  of  the  free  agency  of  the  testator ; 
it  must  overpower  his  volition;  it  must  be  tantamoimt  to  force 
and  fear.  Coercion  which  leaves  the  testator's  judgment  free 
is  not  sufficient  t-o  establish  undue  influence.  Proofs  of  mere 
importunity,  a  general  dictatorial  conduct  of  legatees  or  devisees 
toward  a  testator,  unless  connected  with  the  act  of  will,  are  not 
evidence  of  that  coercion  which  in  testamentary  law  suffices 
to  destroy  the  will  of  an  otherwise  competent  testator.  This  is 
especially  true  when  in  the  act  of  will  a  testator  is  proved  to 
have  been  surroimded  by  all  those  safeguards  and  precautions 
which,  the  Statute  of  Wills  in  its  wisdom  makes  essential  to  a 
valid  exercise  of  the  testamentary  power. 

In  almost  every  will  case  of  importance  the  attendance  of  a 
lawyer  of  elevated  professional  character,  of  disinterested  and 
highly  respectable  attesting  witnesses,  summoned  by  the  testator 
himself  to  the  ceremony  of  execution,  the  formal  circumspection 
and  deliberation  ordinarily  attending  the  execution  of  a  will, 
in  most  instances,  at  least,  serve  to  repel  the  inference  possible 
from  the  disconnected  circumstances  generally  adduced  in  sup- 
port of  the  plea  of  undue  influence.     These  are  too  often  gossip 
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called  by  the  high-sounding  name  of  declarations,  or  res  gestae, 
of  an  inconclusive  kind.  On  every  trial  it  is  for  the  surrogate 
to  determine  in  the  first  instance  whether  such  proofs  are  in 
law  sufficient  to  support  a  verdict  against  the  will.  If  he  do 
not,  he  is  highly  derelict  in  his  duty.  To  abandon  to  a  jury 
proofs  consisting  of  circumstances  which  may,  but  which  neces- 
sarily do  not,  show  coercion  in  and  about  the  act  of  will,  is 
practically  to  destroy  the  testamentary  power  in  the  greatest 
number  of  cases.  It  is  for  this  reason  that  the  surrogate  should 
never  leave  such  proofs  to  a  jury.  If  in  law  the  circumstantial 
evidence  adduced  in  support  of  undue  influence  is  insufficient,  it 
is  error  for  the  surrogate  to  leave  the  case  with  the  jury. 

The  Irish  Probate  Law,  from  its  foreign  origin,  its  tradition 
and  its  substance,  more  nearlv  resembles  our  own  than  modem 
English  probate  law.  It  is  well  said  in  a  leading  Irish  case: 
"  That  a  contestant  is  not  entitled  to  have  an  issue  of  undue 
influence  left  to  the  jury  unless  reasonable  evidence  is  given: 
That  the  person  charged  had  influence  over  the  testator;  (2) 
that  he  exercised  such  undue  influence  over  him  to  the  extent 
of  coercion;  and  (3)  that  the  execution  of  the  impeached  paper 
was  procured  by  the  exercise  of  such  coercion  as  the  causa 
catisans  of  the  act  itself."  (Purdon  v.  Longford,  1  L.  R.  Ir, 
80,  cited  in  exienso  in  Miller's  Irish  Probate  Pr.  132.)  I 
know 'of  no  case  in  our  own  books  where  the  correct  elements 
of  undue  influence  are  better  indicated  than  in  the  case  just 
cited.  That  case  also  serves  to  point  out  the  duty  of  a  surro- 
gate in  reference  to  submission  of  undue  influence  to  a  jury. 
It  is  that  case  which  I  esteemed  to  be  a  good  and  proper  example 
for  mv  action  in  this  case.  I  believed  that  that  case  well  ex- 
pressed  the  law  recognized  in  this  jurisdiction.  Motion  for  a 
new  trial  overruled.  Motion  for  probate  of  the  paper  pro- 
pounded, based  on  the  directed  verdict  of  the  jury,  granted. 
Settle  decree  of  probate  in  due  form,  reciting  the  submission 
to  the  jury  and  -the  proceedings  for  liew  trial  and  judgment. 

Decreed  accordingly. 
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Matter  of  the  Appraisal  under  the  Transfer  Tax  Acts  of  tho 
Property  of  St.  Claib  McKelway,  Deceased 

{SufYogate'a  Court,  Kings  County,  May,  1916.) 

Joint  ow.vebship — ^How  bstabushed — ^Tbansfeb  tax — ^Aobeement  be- 
tween A  HUSBAND  AND  WITE  AS  TO  JOINT  OWNEBSHIP  OP  SECT7BITIES — 
OONTBAOTS. 

Where  an  agreement  made  in  1913  between  a  hu&band  and  wife  of  the 
flr»t  part  and  a  trust  company  of  the  other  part  declares  that  securities 
which  were  the  subject  of  the  agreement  were  owned  by  the  husband  and 
wife  jointly  such  statement  is  not  so  unalterably  expressive  of  joint 
ownership  that  it  could  not  upon  resort  to  the  circumstances  be  found 
consistent  with  ownership  in  common,  but  the  circumstances  tend  only 
to  the  conclusion  that  joint  ownership  was  intended  and  effectuated. 

A  provision  of  the  agreement  "  that  the  same  might  be  revoked- "  was 
not  applicable  to  the  arrangement  by  which  joint  ownership  was  estab- 
lished but  was  confined  to  the  recall  thereof  between  the  parties  thereto. 

A  stipulation  of  the  agreement  that  the  trustee  should  pay  the  income 
of  the  securities  to  the  husband  and  wife  in  equal  shares  was  not  incon- 
sistent with  joint  ownership,  and  the  only  transfer,  whether  of  the 
securities  mentioned  in  the  contract  or  those  which  were  later  brought 
within  its  operation,  was  a  transfer  consummated  in  the  lifetime  of  the 
decedent  and  was  not  then  subject  to  a  transfer  tax,  nor  did  it  become 
so  under  chapter  664  of  the  Laws  of  1915. 

Appeal  from  an  order  imposing  a  transfer  tax. 

Cnllen  &  Dvkman  (Francis  L.  Archer,  of  counsel),  for  Vir- 
ginia BrooTcs  McKelway,  appellant. 

Marcus  B.  Camphell,  for  state  oomptpoUer,  respondent. 

Ketcham,  S.« —  The  widow  of  the  decedent  appeals  from 
portions  of  the  order  imposing  a  transfer  tax. 

The  agreement  made,  on  November  24,  1918,  between  the 
husband  and  wife,  of  the  first  part,  and  the  trust  company,  of 
the  other  part,  had  the  present  effect  of  constituting  the  parties 
of  the  first  part  the  owners,  by  a  joint  tenancy,  of  the  securities 
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therein  described.  The  subsequent  acts  of  the  husband,  and 
wife  by  which  they  submitted  to  the  operation  of  the  agreement 
other  securities,  not  mentioned  in  the  instrument,  had  the  same 
effect,  with  respect  to  such  other  securities. 

The  parties  of  the  first  part  declared  in  the  agreement  that 
the  securities  which  were  the  subject  thereof  were  owned  by 
them  *^  jointly."  This  statement  is  no  so  unalterably  expres- 
sive of  joint  ownership  that  it  could  not,  upon  resort  to  the 
eiremnstasoeB,  be  found  consistent  with  ownership  in  common, 
but  the  circumstances  tend  only  to  the  conclusion  that  joint 
ownership  was  intended  and  effectuated.  If  the  declaration 
were  negative,  the  transaction  would  denote  and  immediately 
create  a  joint  tenancy,  with  the  right  of  survivorship.  (Matter 
of  Maguire,  95  Misc.  Rep.  76.) 

The  provision  in  the  agreement  "  that  the  same  might  be 
revoked  "  was  obviously  not  applicable  to  the  declaration  or 
arrangement  by  which  the  joint  ownership  was  established.  It 
was  confined  to  the  recall  of  the  agreement  between  the  joint 
owners  and  the  trust  company. 

The  stipulation  that  the  trustee  should  pay  the  income  of  the 
securities  to  the  husband  and  wife  in  equal  shares  was  not  in- 
consistent with  joint  ownership.  It  dealt  only  with  the  duty 
of  the  trustee  toward  the  parties  of  the  first  part,  and  contained 
no  distribution  in  ownership  of  the  income  paid.    . 

Hence,  the  only  transfer,  whether  of  the  securities  mentioned 
in  the  contract  or  those  which  were  later  brought  within  its 
operation,  was  a  transfer  consummated  in  the  lifetime  of  the 
decedent  and  was  not  then  taxable  under  the  Transfer  Tax 
Act.  It  did  not  become  taxable  under  chapter  664  of  the  Laws 
of  1915.  (Matter  of  Lansing,  182  K  T.  238 ;  Matter  of  Hoff- 
man, 161  App.  IHv.  836,  affd.,  212  N.  T.  604.) 

The  appeal  is  in  all  things  sustained,  and  the  order  may  be 
modified  accordingly. 

Order  modified. 
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Matter  of  the  Appraisal  under  the  Acts  in  Relation  to  Taxable 
Transfers  of  Property  of  the  Estate  of  Graves  S.  Squibb, 

r 

Appellant. 

(Surrogates  Court,  Kings  County,  May,  1916.) 

Husband  and  wife — When  tenants  in  common — Contracts — Evidence 
— When  secubities  not  subject  to  transfer  tax. 

Where  a  husband  and  wife  rent  a  safe  deposit  box  they  are  tenants 
in  common  of  the  lease  and  securities  which  are  the  separate  property 
of  each  placed  in  the  box  by  one  of  them  remain  his  or  her  property 
unless  the  ownership  be  changed  by  contract. 

Where  upon  the  death  of  the  wife  there  were  found  securities  in  the 
box  concededly  belonging  to  her  and  other  securities,  which  originally 
belonged  to  her  husband,  were  in  an  envelope  indorsed  to  the  effect  that 
the  contents,  life  insurance  bonds,  w^re  the  property  of  the  wife,  held, 
that  in  the  absence  of  proof  of  delivery  of  the  bonds  to  the  wife  and  her 
acceptance  thereof  for  the  purpose  of  making  a  present  gift  the  owner- 
ship of  said  bonds  remained  in  the  husband  and  were  not  subject  to  a 
transfer  tax  a&  a  part  of  the  wife's  estate. 

Appeal  from  an  order  assessing  and  fixing  the  transfer  tax. 

George  S.  Ingraham,  for  appellant. 

Marcus  B.  Campbell,  for  state  comptroller,  respondent. 

Ketciiam,  S. —  Where  husband  and  wife  together  rent  a  safe 
deposit  box  and  each  deposits  therein  securities  which  are  the 
separate  property  of  the  depositor,  no  suggestion  is  thereby  sup- 
plied either  of  gift  or  joint  ownership.  They  own  the  lease 
of  the  box  in  common  and  not  by  joint  tenancy.  Securities 
placed  by  one  of  them  in  the  box  remain  his  or  her  property, 
unless  ownership  be  changed  by  some  contractual  act 

In  this  case  there  was  a  box  in  which,  upon  the  death  of  the 
wife,  there  were  found  securities  which  concededly  belonged  to 
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her  and  other  securities  which  originally  belonged  to  the 
husband. 

The  comptroller  claims  that  these  securities,  once  the  hus- 
band's, are  a  part  of  the  wife's  estate. 

It  will  be  for  a  moment  assumed,  but  without  conviction,  that 
the  husband  and  wife  were  together  the  lessees  of  the  box. 

There  is  no  basis  for  a  finding  that  there  was  joint  owner- 
ship as  to  any  of  the  contents  of  the  box.  None  can  be  derived 
from  the  joint  use  of  the  depository.  (Matter  of  Brown,  86 
Misc.  Rep.  187,  affd.,  217  N.  Y.  621.)  This  was  the  effect 
of  the  case  cited  supra,  in  which  the  facts  were  largely  more 
suggestive  of  an  understanding  between  the  parties  that  survivor- 
ship should  be  the  result.  Indeed,  if  there  were  joint  owner- 
ship solely  by  reason  of  the  lease,  the  only  effect  would  be  that 
all  the  contents  would  now  belong  to  the  husband. 

Unless,  then,  a  gift  by  the  husband  be  shown,  there  is  no 
basis  for  any  tax.  A  gift  casa  mortis  is  excluded.  The  only 
evidence  upon  which  it  is  argued  that  a  gift  was  made  is  con- 
tained in  the  fact  that  the  husband's  securities  were  kept  in 
the  repository  in  an.  envelope  endorsed,  in  his  handwriting, 
'^  Life  insurance  bonds,  property  of  Mrs.  E.  H.  Squibb." 

Without  proof  of  delivery  to  the  wife  and  acceptance  by  her, 
both  for  the  purpose  of  making  a  present  gift,  the  ownership  of 
the  bonds  in  the  envelope  remains  to  this  day  in  the  husband. 
No  such  evidence  is  supplied  by  the  legend  which  he  put  upon 
the  envelope.     The  appeal  is  sustained. 

Order  affirmed. 
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Matter  of  the  Petition  of  Aitna  M.  Gebebt,  to  Render  Her 
Acoonnt  as  Administratrix  of  John  Jacob  Gebsbt,  De- 
ceased. 

(Surrogate'8  Court,  Kings  County,  May,  1916.) 
Mutual  BBREriT  societies — ^Benebiciabt  named  in  cebuficate  has  no 

TESTED   INTEBEST   IN    SAME — ^EXECUTORS    AND   ADMINISTBATOBS — ^ASSOCIA- 
TIONS. 

In  the  absence  of  any  provision  on  the  subject  in  the  law?  of  a  mutual 
benefit  society  the  beneficiary  named  in  a  certificate  issued  to  a  member 
has  no  vested  interest  in  the  same  which  might  in  a  contingency  become 
payable  on  the  death  of  said  member. 

The  account  of  an  administratrix^  so  far  as  it  fails  to  charge  her  with 
a  sum  received  on  a  certificate  of  benefit  insurance  from  a  society  which 
insured  the  life  of  her  decedent,  approved. 

Pboceeding  upon  tbe  judicial  settlement  of  the  account  of  an 
administratrix. 

Charles  Oechler,  for  accountant. 

John  Qerdes^  for  objectants. 

Ketcham,  S. —  "  By  the  weight  of  authority,  in  the  absence 
of  any  provision  on  the  subject  in  the  laws  of  the  society  or  in 
the  certificate  of  insurance,  the  beneficiary  in  a  mutual  benefit 
certificate  has  no  vested  right  therein  during  the  lifetime  of 
the  member,  and  his  contingent  interest  therein  expires  on  his 
death ;  hence  if  he  predeceased  the  member  neither  his  personal 
representatives  nor  next,  of  kin  nor  his  legatees  become  entitled 
to  benefits  on  the  member's  subsequent  decease."  (29  Cyc. 
157,  and  cases  cited  from  various  jurisdictions.)  Additional 
authorities  to  the  same  effect  are  to  be  found  in  the  following 
treatises :  Niblack  Accident  Ins.  &  Ben.  Soc.,  §  202 ;  1  Bacon 
Ben.  Soc.  &  Life  Ins.,  §  243  et  seq. 
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The  rule  contained  in  the  forgoing  quotation  must  be  re- 
garded as  settled,  though  it  has  not  been  reached  without  judicial 
uncertainty  and  strife. 

In  the  strict  contract  of  life  insurance,  not  involving  the 
features  of  membership  in  the  underwriting  body,  the  bene- 
ficiary takes  a  vested  contractual  interest  in  the  fund  assured. 
This  is  held  to  be  a  chose  in  action  of  which  the  assur^ed  cannot 
be  divested  without  his  consent.  The  occasional  rulings  that 
the  beneficiary  of  a  membership  insurance  takes  a  vested  right 
in  the  contract  may,  perhaps,  have  followed  the  decisions  which 
were  confined  to  the  case  of  a  pure  policy  of  life  insurance,  and 
may  have  proceeded  without  due  thought  of  the  distinction  be- 
tween the  two  classes  of  insurance  contracts.  This  distinction 
is  defined  and  elaborated  by  Judge  Wttbner  in  Shipman  v. 
Protected  Home  Circle  (174  N.  Y.  398,  407). 

His  observations  make  it  plain,  not  only  for  the  purposes  lo 
which  they  were  immediately  applied,  but  for  the  solution  of 
the  present  dispute,  that  under  the  contract  effected  between  u 
membership  corporation  and  its  members,  by  which  a  person  is 
appointed  as  the  beneficiary  of  insurance,  to  be  paid  by  tho 
corporation,  "  the  appointee  has  no  vested  interest  in  the  sum 
which  might  in  a  contingency  become  payable  on  death  of  a 
member." 

The  account,  so  far  as  it  fails  to  charge  the  administratrix 
with  the  sum  received'  from  the  society  which  insured  the  life 
of  the  decedent,  is  approved. 

The  decree  will  embody  this  result,  together  with  the  dis- 
positions made  upon  the  trial. 

Decreed  accordingly. 
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In  the  Matter  of  the  Accounting  of  John  Thompson  et  aL,  as 
Executors  of  Mabt  J.  Gallagheb,  Deceased,  Appellants. 

Methodist  Episcopal  Church  Home  of  the  City  op  Xe^t 
YoHK,  Appellant ;  Mabt  A.  Harris,  Respondent. 

(Court  of  Appeals,  January  25,  1916.) 

Will — PsESUMpno^  that  will  of  personal  fbopebtt  speaks  op  thk 
time  of  death  of  te8tat0b — such  presumption  may  be  rebutted  ip 
nature  of  property  beql^eathed  and  testator's  language  indicate 

that  he  intended  the  will  to  speak  as  of  the  time  of  its  making 

Facts  examined,  and  held  insufficient  to  rebut  such  presumption. 

1.  The  presumption  is  that  in  a  will  of  personal  property  the  inten- 
tion of  the  testator  is  that  the  will  shall  speak  as  of  the  time  of  his 
death,  but  this  presumption  in  the  case  of  specific  I^acies  may  be  re- 

*  butted  when  the  nature  of  the  property  or  thing  bequeathed  or  the 
language  used  by  the  testator  in  making  the  bequest,  indicates  that  he 
intended  it  to  speak  as  of  the  time  of  making  the  will. 

2.  Testatrix  bequeathed  to  the  respondent  *'the  contents  of  my  safe 
deposit  box,  in  the  vaults  of  the  Garfield  Safe  Deposit  Company  *"  *  *, 
consisting  of  jewelry,  &c.,  excepting  my  Savings  Bank  Book  which  are 
therein.''  Other  legacies  follow  and  she  then  gives  all  the  residue  of 
her  estate  to  the  appellant.  At  the  time  of  the  execution  of  the  will 
the  safe  deposit  box  above  referred  to  contained  a  certificate  of  deposit 
and  a  lease  of  certain  lands;  later  the  certificate  of  deposit  was  sur- 
rendered by  testatrix  and  a  new  certificate  taken  by  her  in  its  place; 
at  the  time  of  her  death  the  certificate  of  deposit  and  the  lease  were  at 
her  residence.  Held,  that  "  the  contents  of  my  safe  deposit  box  "  include 
only  such  articles  as  were  in  the  box  at  the  time  of  the  death  of  testatrix. 

Matter  of  Thompson,  171  App.  Div.  — ,  reversed. 
(Argued  January  10,  1916;  decided  January  26,  1&16.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  second  judicial  department,  entered  Novem- 
ber 19,  1915,  which  affirmed  a  decree  of  the  Kings  County 
Surrogate's  Court  surcharging  the  accounts  of  the  executors  of 
Mary  J.  Gallagher,  deceased. 
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William  C.  Eeecher  and  Richard  Kelly  for  appellants.  The 
will  speaks  as  of  the  date  of  the  death  of  the  testatrix,  and  the 
bequest  of  the  contents  of  the  safe  deposit  box  covers  only  such 
articles  as  were  therein  at  the  time  of  the  death  of  the  testatrix, 
(Waldo  V.  Hayes,  96  App.  Div.  454;  Jarman  on  Wills  [6th 
Eng.  ed.],  409;  Bothamley  v.  Sherson,  L.  R.  [20  Eq.]  304; 
Trinder  v.  Trinder,  L.  R.  [1  Eq.]  695;  Drake  v.  Martin,  23 
Beav.  89,  53  Eng.  Rep.  35 ;  Goodlad  v.  Burnett,  1  K.  &  J.  341, 
69  Eng.  Rep.  489;  Robeson  v.  Hamilton,  L.  R..  [2  Ch.  1891] 
559;  GaflF  v.  Cornwallis,  219  Mass.  226;  Richmond  v.  Van- 
hook,  38  N.  C.  503;  Hodgkins  v.  Hodgkins,  123  App.  Div. 
110.)  The  bequest  of  the  contents  of  the  box  must  be  confined 
to  jewelry  and  other  articles  of  the  same  nature.  (Matter  of 
Reynolds,  124  N.  Y.  388;  Ball  v.  Dixon,  83  Hun,  344;  Matter 
of  L,  I.  R.  &  T.  Co.,  92  App.  Div.  5 ;  Ludwig  v.  Bungart,  33 
Misc.  Rep.  177 ;  Fenton  v.  Fenton,  35  Misc.  Rep.  479 ;  Lathers 
V.  Keogh,  39  Hun,  576,  109  N.  Y.  583 ;  Woodcock  v.  Woodcock, 
152  Mass.  353;  Bamaby  v.  Tassell,  L.  R.  [11  Eq.]  363;  New- 
man V.  Newman,  26  Beav.  220 ;  Matter  of  Schouler,  134  Mass. 
426.)  The  question  of  the  proper  construction  of  Mrs.  Gal- 
lagher's will  survives  its  unanimous  affirmance  by  the  Appellate 
Division.  (Smyth  v.  Bklyn.  Union,  193  N.  Y.  335;  Matter 
of  Cunion,  201  N.  Y.  123;  Poel  v.  Brunswick  Co.,  216  N.  Y. 
310;  Williams  v.  Jones,  166  N.  Y.  522;  Matter  of  Green,  153 
N.  Y.  223;  Union  Mills  v.  Harder,  191  N.  Y.  483;  Morehouse 
V.  B.  H.  Ry.  Co.,  185  N.  Y.  520.) 

John  J.  Crawford  for  respondent.  The  finding  of  the  surro- 
gate respecting  the  intention  of  the  testatrix  is,  in  view  of  the 
evidence  introduced  by  the  appellants,  a  finding  of  fact,  and  not 
reviewable  by  this  court.  (Effens  v.  Littlejohn,  164  N.  Y. 
187 ;  Hankinson  v.  Yantine,  152  N.  Y.  20 ;  Matter  of  Yates,  99 
N.  Y.  94 ;  Matter  of  Percival,  79  Misc.  Rep.  567.)     The  inten- 
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tion  of  the  teetatrb:  was  to  bequeath  to  the  respondent  3f arj 
Ann  Harris  all  that  was  in  the  safe  deposit  box  at  the  time  of 
the  execution  of  the  will,  with  the  exception  of  the  bank  books. 
(Wetmore  v.  Parker,  52  X.  Y.  450;  Rogers  v.  Rogers,  153 
X.  Y.  343 ;  Matter  of  Delanev,  133  App.  Div.  409,  196  X.  Y. 
530 ;  Matter  of  Donahue,  109  App.  Div.  158 ;  Matter  of  Robeon, 
L.  R.  [2  Ch.  1891]  559.) 

PouxD,  J. —  Mary  Jane  Gallagher  died  April  25,  1912,  and 
left  a  last  will  and  te&tament,  executed  June  27, 1908,  whidi  was 
duly  probated,  and  an  estate  of  upwards  of  $45,000. 

The  first  clause  of  the  will  provides : 

"First.  After  my  lawful  debts  and  funeral  expenses  are  paid, 
I  give  and  bequeath  unto  my  cousin,  Mary  Ann  Harris,  of  West 
Lynn,  Massachusetts,  the  sum  of  Three  thousand  dollars 
($3,000.00),  and  all  of  my  household  effects,  including  my 
wardrobe,  bed,  bedding,  pictures,  except  the  picture  of  George 
Washington  worked  in  Worsted,  and  I  also  give  her  the  con- 
tents of  my  safe  deposit  box,  in  the  vaults  of  the  Garfield  Safe 
Deposit  Company,  at  Twenty-third  Street  and  Sixth  Avenue, 
in  the  Borough  of  Manhattan,  Xew  York  City,  consisting  of 
jewelry,  &c.,  excepting  my  Savings  Bank  Books  which  are 
therein;  but  in  case  of  her  death  the  same  are  to  go  to  her 
daughter,  Xellie  Spinner." 

Other  legacies  follow  and  she  then  gives  all  the  residue  of  her 
estate  to  the  appellant,  the  Methodist  Episcopal  Church  Home. 

The  surrogate  has  found  that  at  the  time  of  the  execution 
of  the  will  the  safe  deposit  box  above  referred  to  contained  a 
certificate  of  deposit  of  the  Union  Trust  Company,  dated  May 
7,  1902,  for  the  sum  of  $6,863.60  and  a  lease  for  ninety-nine 
years  of  lands  of  the  Ocean  Grove  Camp  Meeting  Association ; 
that  on  February  8,  1909,  the  certificate  of  deposit  was  sur- 
rendered by  testatrix  and  a  new  certificate  taken  by  her  in  its 
place ;  that  at  the  time  of  her  death  the  certificate  of  deposit  and 
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the  lease  were  at  her  re&idence ;  that  the  executors  realized  on  the 
lease  $12,760.75,  which  they  paid  to  the  re&iduary  legatee,  and 
that  they  have  collected  on  the  certificate  of  deposit  $7,052.73. 
The  surrogate  has  also  made  as  a  finding  of  fact  the  following: 
"  That  it  was  the  irdention  of  the  testatrix  that  said  lease  for 
ninety-nine  years  and  said  certificate  of  deposit,  dated  May  7, 
1902,  should  pass  to  the  objectant,  Mary  Ann  Harris,  under 
eaid  clause  first  of  her  said  will."  And  he  directs  the  payment 
of  the  proceeds  thereof,  with  interest,  to  the  respondent,  said 
Mary  x\nn  Harris. 

The  contention  of  the  Methodist  Episcopal  Church  Home  is 
that  the  certificate  of  deposit  and  the  lease  are  not  specifically 
bequeathed  to  Mary  Ann  Harris,  and  that  the  will  does  not 
speak  as  of  the  time  of  its  execution,  when  the  certificate  of 
deposit  and  the  lease  were  in  the  safe  deposit  box,  but  speaks 
as  of  the  time  of  the  death  of  the  testatrix,  when  they  had  been 
removed  therefrom.  If  "  the  contents  of  my  safe  deposit  box  " 
inelude  only  such  article  as  were  in  the  box  at  the  time  of  the 
death  of  testatrix,  the  certificate  of  deposit  and  the  lease  do 
not  pass  under  the  first  clause  of  the  will,  but  if  the  words  in- 
clude such  articles  as  were  in  the  box  at  the  time  the  will  was 
executed  tbey  go  to  Mary  Ann  Harris. 

The  intention  of  the  testatrix  is  to  be  determined  from  the 
language  of  the  will  as  construed  in  the  light  of  the  facts  and 
circumstances  surrounding  its  execution,  and  where  a  finding 
of  fact  as  to  such  intention  is  based  only  on  the  will  and  the 
surrounding  facts  and  cisxjumstances  as  found  by  the  trial  court, 
the  judicial  construction  of  the  will  is  a  question  of  law  review- 
able by  this  court,  although  the  decree  of  the  Surrogate's  Court 
has  been  unanimously  affirmed  by  the  Appellate  Division. 
(Williams  v.  Jones,  166  K  Y.  522,  638 ;  Smyth  v.  Brooklyn 
Union  El.  E.  E.  Co.,  193  N.  T.  385,  888.)  The  presumption 
is  that  in  a  will  of  personal  property  the  intention  of  the  testator 
is  that  the  will  shall  speak  as  of  the  time  of  his  death,  but  this 
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In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of  Fannik 

King,  DeceafiecL 

The  Comptsolleb  of  the  State  of  New  York,  Appellant; 
Chasles  K.  Be&win  et  al.,  Respondents 

{Court  of  Appeals,  March  7,  1916.) 

^  WiZXS — ^TBANBFEB  tax — ^ThE  TEBIC  "  CHILDBEN  "  DOBS  NOT  I^^CLUDE  OBAND- 
OHIU>BEN,  UNUCSS  THERE  IS  SOUETHIKO  IN  THE  WILL  TO  SHOW  THAT  THE 
WOBD  WAS  SO  USED— EXEBCISE  OF  POWER  OF  AFFOIinrMENT  BT  BENEnOIABT 
OF  TRUST  FUND — ^WhEN  APPOINTEES  THEREOF  DO  NOT  TASK  UNDER  OBIOINAI. 
WILL  SO  AS  TO  AVOID  TRANSFER  TAX. 

1.  In  the  coiutruction  of  will 9  the  term  "children"  does  not  include 
grandchildren  or  more  remote  descendants,  unless  there  is  something  in 
the  will  to  show  that  the  word  was  used  in  a  broader  sense.  (Pimel  ▼. 
Betjemann,  183  N.  Y.  194,  followed.) 

2.  Tetator  bequeathed  to  a  daughter  the  income  of  a  tru^  fund  with 
the  power  of  appointment  by  will  in  favor  of  her  children  and  their 
issue,  or,  in  case  she  had  no  child  or  issue,  as  she  might  direct.  In 
default  of  such  appointment  or  issue  the  fund  was  to  revert  to  the  estate 
of  the  testator  "  and  be  divided  between  and  among  all  my  other  surviving 
children  share  and  share  alike  in  equal  portions."  Testator's  daughter 
exercised  the  power  of  appointment  by  her  will,  which  has  been  duly 
probated,  in  favor  of  her  nephews,  the  respondents,  children  of  a  de- 
ceased sister,  who  were,  at  her  death,  the  only  surviving  heirs  at  law 
and  next  of  kin  of  their  grandfather.  They  have,  in  order  to  escape  the 
payment  of  a  transfer  tax  thereon,  rejected  the  title  tendered  to  them 
by  the  will  of  testator's  said  daughter  and  assert  that  their  title  to  the 
fund  was  perfect  without  it.  Beld,  that  the  grandchildren  take  no  title 
under  the  will  of  their  grandfather;  nor  does  the  trust  fund  pass  to 
them  under  the  rule  of  intestate  succession.  The  obvious  construction  of 
the  two  wills  leads  to  the  conclusion  that  the  grandchildren  received 
the  trust  fund  pursuant  to  the  exercise  of  the  power  of  appointment 
only,  and  hence  the  fund  is  subject  to  a  transfer  tax.  (Matter  of 
Lansing,  182  N.  Y.  238;  Matter  of  Sloeson,  216  N.  Y.  79,  distinguished.) 

Matter  of  King,  171  App.  Div.  — ,  reversed. 
(Argued  February  25,  1916;  decided  March  7,  1916.) 

Appeax  from  an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  first  judicial  department,  entered  Novem- 
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scribes  the  contents  of  the  box  as  "  consisting  of  jewelry,  &c*/^ 
and  if  it  were  not  for  the  reference  to  the  savings  bank  books, 
the  inference  that  "  jewelry,  &c.,"  include  securities  and  evi- 
dences of  debt  would  scarcely  be  suggested.  So  long  as  the 
will  contains  a  residuary  clause,  the  general  words  would  be 
limited  to  things  ejusdem  generis.  (Matter  of  Reynolds,  124 
N.  Y.  388.) 

The  most  reasonable  conclusion  as  to  testatrix's  intention  is 
that  she  purposely  left  the  description  of  the  contents  of  the 
box  vague  and  uncertain,  so  that  she  might  change  the  legacy 
to  Mary  Ann  Harris  by  changing  the  contents  of  the  box.  This 
method  of  drafting  a  bequest  is  not  to  be  commended  for  definite- 
ness,  but  to  disregard  the  principles  of  construction  above  stated 
would  lead  to  far  greater  difficulty  and  uncertainty,  if  not  to 
frauds  and  perjuries,  in  the  effort  to  establish  what  the  con- 
tents of  a  safe  or  box  were  at  the  date  of  a  will,  executed  perhaps 
many  years  before  the  death  of  the  testator. 

The  order  should  be  reversed,  with  costs  in  all  courts  against 
respondent,  and  proceeding  remitted  to  the  Surrogate's  Court 
of  Kings  county  to  proceed  in  accordance  herewith. 

WiLLAKD    BaBTLETT,    Ch.    J.,    ChaSE,    OoLLIN,    CuDDEBAGHy 

Oabdozo  and  Seabuey,  J  J.,  concur. 

s 

Order  reversed,  etc. 
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127  X.  Y.  112;  Matter  of  Euston,  113  N,  Y.  174;  Matter  of 
Lansing,  182  N.  Y.  238.) 

Pound,  J. —  Fannie  King  died  August  3,  1913,  leaving  no 
husband,  child  or  issue  of  a  deceased  child,  brother  or  sister. 
Under  the  will  of  her  father,  Charles  King,  who  died  in  the 
year  1862,  she  had  the  income  of  a  trust  fund  of  $70,750  with 
the  power  of  appointment  by  will  in  favor  of  her  children  and 
their  issue  or,  in  case  she  had  no  child  or  issue,  as  she  might 
direct.  In  default  of  such  appointment  the  fund  was  to  go 
to  "  her  children  and  their  issue,"  or  in  case  she  left  no  "  child 
or  issue  "  or  husband  to  revert  to  the  estate  of  Charles  King 
"  and  be  divided  between  and  among  all  my  [his]  other  sur- 
viving children  share  and  share  alike  in  equal  portions." 

Fannie  King  exei^ised  the  power  of  appointment  by  her  will 
which  was  duly  probated  by  the  Surrogate's  Court  of  New  York 
county  on  September  12,  1913,  in  favor  of  the  respondents,  her 
nephews,  Charles  K.  Berwin,  Albert  J.  Berwin,  Gabriel  A. 
Berwin  and  Xathan  A.  Berwin,  in  equal  shares.  They  are  the 
children  of  her  sister,  Jane  Berwin,  deceased,  and  at  the  death 
of  Fannie  King  they  were  the  only  surviving  heirs  at  law  and 
next  of  kin  of  their  grandfather,  said  Charles  King. 

These  nephews  of  Fannie  King  and  grandchildren  of  Charles 
King  rejected  the  title  tendered  to  them  by  the  will  of  Fannie 
King  and  asserted  that  their  title  to  the  fund  was  perfect  with- 
out it  for  the  reason  that  if  the  power  of  appointment  had  not 
been  exercised  by  Fannie  King  they  would  nevertheless  take 
under  the  rule  in  the  Lansing  Case  (182  N.  T.  238),  and  the 
Slosson  Case  (216  N.  Y.  79).  If  their  right  to  take  this  trust 
fundi  from  their  grandfather,  Charles  King,  can  clearly  be  estab- 
lished, the  transfer  is  not  taxable.  Charles  King  died  many 
years  before  the  State  taxed  transfers  by  will  or  inheritance, 
and  the  rule  is  well  established  that  where  appointees  take 
nothing  by  virtue  of  the  exercise  of  the  power  which  they  would 
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not  take-  without  it  a  disclaimer  under  the  one  source  of  title 
and  an  exclusive  claim  under  the  other  will  in  such  cases  relievo 
the  fund  from  the  transfer  tax. 

The  question  is  whether  the  title  of  respondents  is  perfect 
without  the  power  of  appointment  exercised  by  their  aunt  in 
their  behalf.  They  claim,  first,  that  the  direction  of  Charles 
King  that  in  default  of  the  exercise  of  said  power  by  Fannie 
King  the  fund  shall  be  divided  between  the  "  surviving  chil- 
dren "  of  Charles  King  should  be  so  construed  as  to  include 
grandchildren  under  the  rule  that  "  the  term  *  children '  may 
include  issue  however  remote,  and  will  be  held  so  to  include 
whenever  the  reason  of  the  thing  demands  it."  (Prowitt  v. 
Rodman,  37  X.  Y.  42,  58.) 

Against  this  rule  may  be  balanced  the  rule  that  "  Nothing  is 
better  settled  in  the  law  of  wills  than  that  the  term  '  children ' 
does  not  include  grandchildren  or  more  remote  descendants, 
unless  there  is  something  in  the  will  to  show  that  the  word  was 
used  in  a  broader  sense.  *  *  *  Where,  however,  a  testator 
writes  or  speaks  of  his  children  in  general  terms  he  does  not 
include  grandchildren."  (Pimel  v.  Betjemann,  183  N.  Y. 
194,  200.) 

The  respondents  herein  certainly  gained  something  by  the 
power  of  appointment  exercised  by  Fannie  King.  Their  title 
was  perfected  to  the  extent  \h?X  it  was  not  left  to  depend  upon 
the  correct  application  of  shifting  rules  of  interpretation  which 
sometimes  include  grandchildren  in  and  sometimes  exclude 
them  from  the  term  "  children."  The  only  "  reason  of  the 
thing  "  which  demands  that  the  word  "  children  "  should  in- 
clude "  grandchildren  "  in  this  case  is  that  if  respondents  are 
so  included  by  a  strained  application  of  the  law  of  wills,  the 
transfer  to  them  may  escape  taxation.  The  reason  is  not  con- 
vincing. If  they  see  fit  to  reject  the  clear  title  that  the  will 
of  Fannie  King  gives  them  "  the  reason  of  the  thing  "  requires 
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that  they  should  show  an  equally  good  title  under  the  will  of 
Charles  King  and  this  they  fail  to  do. 

But  they  urge  that  if  the  word  "  children  "  does  not  include 
"  grandchildiren "  there  is  then  a  partial  intestacy  and  they 
take  from  the  estate  of  Charles  King  under  the  rules  of  intestate 
succession,  which  would  equally  exempt  the  transfer  from  taxa- 
tion. Intestacy  must  be  considered  as  of  the  death  of  the 
intestate  and  not  as  of  the  death  of  the  life  tenant  (Clark  v. 
Oammann,  160  N".  Y.  315.)  It  does  not  appear  that  the  Ber- 
wins  are  entitled  to  take  merely  because  they  are  the  only  next 
of  kin  of  Charles  King  who  survived  Fannie  King;  and  again, 
their  claim  based  on  this  ground  rests  on  the  possible  application 
of  technical  rules  for  the  construction  of  the  will  of  Charles 
King,  and  not  on  the  clear  language  of  the  will  of  Fannie  King. 
Exemption  from  the  transfer  tax  under  this  claim  should  appear 
with  reasonable  certainty,  and  should  not  be  laboriously  spelled 
out  with  the  aid  of  canons  of  construction  formulated  with  a 
view  to  determining  the  intent  of  the  testator  when  the  language 
of  the  will  is  ambiguous.  The  intent  of  Charles  King  was  that 
the  fund  should  not  pass  under  his  will  nor  revert  to  his  estate 
unless  his  daughter  failed  to  exercise  the  power  of  api)ointment. 
We  are  doing  no  violence  to  his  intention  when  we  refuse  to 
change  his  language  or  to  force  partial  intestacy  upon  him. 
The  obvious  constniotion  of  the- two  wills  leads  to  the  conclu- 
sion that  respondents  received  the  trust  fund  pursuant  to  the 
exercise  of  the  power  of  appointment  by  Fannie  King  only, 
and  it  follows  that  the  fund  was  subject  to  the  transfer  tax. 

The  orders  of  the  Appellate  Division  and  of  the  surrogate 
should  be  reversed,  with  costs  in  all  courts,  and  the  original 
pro  forma  taxing  order  affirmed. 

WiLLAED  Baetlett,  Oh.  J.,  Ohase,  Oolliw,  Cuddeback  and 
Seabfry,  J  J.,  concur;  Cardozo,  J.,  not  sitting. 

Orders  reversed,  etc. 
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In  the  Matter  of  Proving  the  Will  of  Geokge  W.  Hobton, 

Deceased. 

Alice  M.  Hoeton,  Appellant;  Jane  A.  Dickie,  Respondent. 

(Court  of  Appeals f  March  7,  1916.) 

Will — ^Pbobate  of  will  in  foreign  State — If  such  State  does  not  re- 
quire NOTICE  TO  PARTIES  INTERESTED  SUCH  PROBATE  18  BINDING  UPON 
SUCH  PARTIES  RESIDING  IN  THIS  STATE. 

1.  A  proceeding  to  probate  a  will  does  not  require  service  of  process 
upon  all  parties  interested,  even  though  non-residents,  but  is  in  the 
nature  of  a  proceeding  in  rem  where  such  service  may  be  dispensed  with 
by  statute. 

2.  If  a  Probate  Court  of  another  State  otherwise  has  jurisdiction  it 
may  make  a  decree  admitting  a  will  to  probate  which  is  binding  upon 
non-re&idents,  even  though  notice  has,  by  statute,  been  dispensed  with 
on  the  original  probate,  and  such  probate  becomes  conclusive  in  the 
absence  of  contest  within  such  period  as  is  provided  by  the  laws  of  that 
State.  It  is  error  when  a  will  is  offered  for  probate  in  this  State  under 
such  circumstances  to  reject  evidence  of  such  probate  proceedings.  (Code 
Civ.  Pro.,  §  2629.) 

Matter  of  Horton,  169  App.  Div.  292,  reversed. 
(Submitted  January  6,  1916;  decided  March  7,  1916.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  second  judicial  department,  entered  July 
30,  1915,  which  affirmed  a  decree  of  the  Westchester  County 
Surrogate's  Court,  admitting  to  probate  the  will  of  George  W. 
Horton,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  H.  Sommer  for  appellant.  The  exclusion  by  the 
surrogate  of  th-e  exemplified  copy  of  the  paper  writing  on  file 
in  the  office  of  the  clerk  of  the  Surrogate's  Court  of  Lake  county, 
in  the  State  of  Ohio,  and  of  the  record  of  the  proceedings  of 
said  court  had  thereon,  and  of  the  letters  testamentarv  issued 
out  of. said  court  to  the  contestant  herein,  was  error,  by  which 
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the  contestant  was  necessarily  prejudiced.  (Bnmliam  v.  Pid- 
cok,  5S  App.  Div.  273;  Van  Deventer  v.  Mortimer,  56  Misc. 
Rep.  650;  Wigmore  on  Evidence,  §  16S0;  Matter  of  Rubins, 
128  App.  Div.  62G,  195  X.  Y.  527;  Matter  of  Anderson,  78 
Misc.  Rep.  713;  Matter  of  Will  of  Merriam,  136  X.  Y.  58; 
Garvev  v.  U.  S,  F.  &  G.  Co.,  77  App.  Div.  391 ;  Simmons  v. 
Saul,  138  U.  S.  439 ;  Matter  of  Law,  56  App.  Div.  454;  Matter 
of  Gaines,  84  Hun,  520 ;  Matter  of  Barnes,  70  App.  Div.  527 ; 
Matter  of  Xash,  37  Misc.  Rep.  709;  Matter  of  Williams,  34 
Misc.  Rep.  749.)  Since  the  Ohio  statute  relative  to  the  pro- 
bate of  wills  does  not  require  notice  to  non-resident  heirs  or  next 
of  kin,  the  failure  to  give  such  notice  in  no  wise  affected  the 
competency  of  the  evidence  excluded.  (People  v.  Wayne,  39 
Mich.  198;  Crippen  v.  Dexter,  79  Mass.  330;  Carpenter  v. 
Denoon,  29  Ohio  St.  379;  Matter  of  Crawford,  21  Ohio  C.  C. 
544;  Bonnemort  v.  Bill,  167  Mass.  339;  Shoyer  v.  Richmond, 
16  Ohio,  455;  Dickey  v.  Vann,  81  Ala.  425.)  It  was  the  duty 
of  the  surrogate  to  give  full  faith  and  credit  to  the  judgment  of 
the  Probate  Court  of  Lake  county,  Ohio.  (U.  S.  Const.,  art.  4, 
§  1 ;  U.  S.  R.  S.,  §  905 ;  Mills  v.  Duryee,  11  U.  S.  [7  Cranch] 
481 ;  Buekner  v.  Finley,  27  U.  S.  [2  Pet.]  586;  M'Elmoyle  v. 
Cohen,  38  U.  S.  [13  Pet.]  312;  :Mitchell  v.  Lenox,  39  U.  S. 
[14  Pet.]  49;  Bank  v.  Dalton,  50  U.  S.  [9  How.]  522;  Booth 
V.  Clark,  58  U.  S.  [17  How.]  322 ;  Hoyt  v.  Sheldon,  66  U.  S 
[1  Black]  518;  Christmass  v.  Russell,  72  U.  S.  [5  Wall.]  475; 
Green  v.  Van  Buskirk,  72  U.  S.  [5  Wall.]  307;  Cheever  v. 
Wilson,  76  U.  S.  [9  Wall.]  108;  Crapo  v.  Kelly,  83  U.  S. 
[16  Wall.]  610;  Dupasseur  v.  Rochereau,  88  U.  S.  [21  WaU.l 
130;  Turnb\ill  v.  Payson,  95  U.  S.  [17  Otto]  418;  Wisconsin 
v.  Insurance  Co.,  127  L^.  S.  265;  Cole  v.  Cunningham,  133 
TJ.  S.  107.)  The  production,  under  the  stipulation,  of  an 
exemplified  copy  of  the  Ohio  will  and  of  a  judgment  and  pro- 
ceedings of  the  Probate  Court  of  Lake  county,  in  the  State  of 
Ohio,  of  which  countv  the  decedent  was  a  resident  and  in  which 
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he  was  domiciled  at  the  time  of  his  death,  declaring  the  same 
to  be  his  last  will  and  testament  and  admitting  it  to  probate, 
established  the  factum  of  the  Ohio  will  (Shipman  v.  Tread- 
well,  208  N.  Y.  410 ;  Guggenheim  v.  Wahl,  203  N.  Y.  390 ; 
Rupp  V.  Tupp,  156  App.  Div.  391;  Crippen  v.  Dester,  79 
Mass.  330;  Lazier  v.  Westcott,  26  N.  Y.  146.)  ' 

Henry  G.  K.  Heath  of  respondent.  The  records  of  the 
Probate  Court  of  Lake  county,  Ohio,  were  properly  excluded. 
(Matter  of  Hathaway,  4  Ohio  St.  383;  Matter  of  Jones,  2 
Ohio  X.  P.  194;  Barr  v.  Chesterman,  2  Ohio  0.  C.  441 ;  Wads- 
worth  V.  Purdy,  12  Ohio  C.  C.  8;  Davis  v.  Davis,  11  Ohio  St. 
455 ;  Matter  of  Kimball,  155  N.  Y.  62 ;  Olmstead  v.  Olmstead, 
190  X.  Y.  458;  Matter  of  Law,  56  App.  Div.  454;  Matter  of 
Sands,  62  Misc.  Rep.  146.)  Neither  the  Ohio  Probate  Court 
records  nor  the  exemplified  copy  of  the  Ohio  will  were  com- 
petent evidence  of  a  revocation  of  the  New  York  will.  (Matter 
of  Goldsticker,  192  X.  Y.  35 ;  Matter  of  Wear,  131  App.  Div. 
875 ;  Matter  of  Williams,  34  Misc.  Rep.-  748.) 

HiscocK,  J. —  George  W.  Horton,  the  testator,  died  at 
Chardon,  in  the  State  of  Ohio,  on  September  14,  1913".  He 
left  an  instrument  dated  April  5,  1902,  executed  according  to 
the  laws  of  this  State  as  a  will,  in  which  he  disposed  of  his 
entire  estate  and  appointed  his  daughter,  Jane  Ann  Dickie,  the 
executrix  thereof.  Tn  this  instrument  he  described  himself 
as  a  resident  of  Citv  Island  in  this  State. 

After  Horton's  death  this  instrument  was  offered  for  probate 
in  the  Surrogate's  Court  of  Westchester  county  in  this  State, 
where  he  bad  left  assets,  by  the  executrix  thereof  as  his  last 
will  and  testament.  Such  probate  was  contested  by  the  appel- 
lant, *Alice  M.  Horton,  from  whose  answer  and  objections  it 
appeared  that  she  was  married  to  the  said  Horton  in  Septem- 
ber, 1912,  and  that  on  August  8,  1913,  he  executed  at  Paines- 
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ville,  Ohio,  another  instrument  purporting  to  be  his  last  will 
and  testament  whereby  he  revoked  all  former  wills,  gave  all  his 
estate  to  the  contestant,  and  made  her  his  sole  executrix;  also 
that  on  September  22,  1913,  this  instrument  was  admitted  to 
probate  as  his  last  will  and  testament  by  the  Probate  Court  of 
Lake  county,  Ohio. 

In  support  of  the  allegations  of  her  answer  and  in  order  to 
prove  that  the  instrxmient  of  1902  was  not  the  last  will  and 
testament  of  the  said  testator,  the  contestant  oflFered  in  evidence 
a  duly  authenticated  copy  of  the  instrument  of  1913,  and  of  the 
proceedings  admitting  it  to  probate  in  Ohio.  These  were  ob- 
jected to  and  excluded  by  the  surrogate  upon  the  grounds  here- 
after to  be  considered  and  which  did  not  include  any  objections 
to  the  form  of  the  evidence.  In  connection  with  the  offer  of 
this  evidence  it  also  appeared  without  dispute  that  under  the 
statutes  of  the  State  of  Ohio  governing  the  admission  of  wills  to 
probate  and  the  decisions  construing  the  same,  notice  of  a  pro- 
ceeding for  probate  is  not  required  to  be  served  on  any  of  the 
parties  interested  except  such  as  are  residents  in  that  State; 
that  no  contest  is  permitted  on  behalf  of  those  interested  in 
resisting  the  original  probate  (General  Code  of  Ohio,  §§  10507^ 
10516;  Matter  of  Hathaway,  4  Ohio  St.  383;  Matter  of  Jones^ 
2  Ohio  K.  P.  194;  Barr  v.  Closterman,  3  Ohio  C.  C.  441^ 
affd.,  27  Bull.  392)  ;  that  the  order  admitting  the  will  is  prima 
facie  evidence  only  of  its  validity  (Wads worth  v.  P^irdy,  12 
Ohio  C.  C.  [X.  .S.]  8),  but  if  within  two  years  no  one  appears 
and  contests  its  validity  the  probate  will  be  forever  binding, 
except  as  to  infants  and  others  under  disability.  (R.  S.,  § 
10531.)  It  also  fully  appeared  that  in  accordance  with  such 
statutes  no  notice  of  said  probate  proceedings  in  Ohio  was 
given  to  the  respondent,  testator's  daughter,  and  an  infant 
granddaughter,  both  of  whom  resided  in  this  State  and  who 
were  his  only  heirs  at  law  and  next  of  kin. 

In  this  condition  of  the  proofs  the  surrogate  rejected  evi- 


MATTEE   OF    HORTON.  645 

dence  of  the  probate  proceedings  in  Ohio,  including  the  copy 
of  the  purported  will  involved  therein,  on  the  apparent  ground 
that  inasmuch  as  no  notice  had  been  given  to  the  next  of  kin 
of  the  testator  in  this  State  saidi  proceedings  were  without 
jurisdiction  and  void  as  to  them  and  proved  nothing.  The 
view  of  lack  of  jurisdiction,  but  on  a  somewhat  different  ground, 
has  been  sustained  by  the  Appellate  Division  and  the  question 
of  its  correctness  is  the  only  one  presented  on  this  appeal. 

The  Probate  Court  of  Ohio  was  a  court  of  limited  jurisdic- 
tion, and  unless  it  appears  that  it  had  jurisdiction  to  admit 
said  will  to  probate  its  proceedings  are  void  as  claimed,  and 
derive  no  benefit  from  the  "  full  faith  and  credit "  provision 
of  the  Constitution.  Assuming  at  this  point  of  the  discussion 
that  the  testator  was  such  a  resident  of  Ohio  at  the  time  of  his 
death  as  to  furnish  the  Probate  Court  of  that  State  with  that 
element  of  jurisdiction,  the  question  is  presented  whether  a  pro- 
ceeding to  probate  a  will  is  one  which  requires  service  of  process 
upon  all  parties  interested,  even  though  non-residents,  or  is  one 
in  the  nature  of  a  proceeding  in  rem  where  such  service  may  be 
dispensed  with. 

We  regard  it  as  well  established  that  the  latter  is  the  case 
and  that  if  the  Probate  Court  otherwise  has  jurisdiction  it  may 
make  a  decree  admitting  a  will  to  probate  which  is  binding  upon 
non-residents  even  though  notice  has  been  dispensed  with  on 
the  original  probate,  and  such  probate  becomes  conclusive  in  the 
absence  of  contest  within  a  given  period  as  provided  by  the 
laws  of  Ohio  now  before  us.  (Vanderpoel  v.  Van  Valkenburgh, 
6  N.  Y.  190,  198 ;  Matter  of  Law,  56  App.  Div.  464,  458 ; 
Matter  of  Goldsticker,  192  N.  T.  35,  39;  Woodruff  v.  Taylor, 
20  Vt.  66,  73;  Orippen  t.  Dexter,  13  Gray  [Mass.],  330; 
Bonnemort  v.  Gill,  167  Mass.  338,  340;  Robertson  v.  Pickrell, 
.109  U.  S.  608;  Overby  v.  Gordon,  177  U.  S.  214;  Tilt  v. 
Kelsey,  207  IT.  S.  43;  Christianson  v.  King  Co.,  239  U.  S. 
356.) 
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The  law  upon  this  general  subject  is  well  stated  in  Woodruff 
V.  Taylor  (20  Vt.  65,  73),  where  the  court,  after  describing 
the  procedure  necessary  in  order  to  obtain  jurisdiction  in  per- 
soivam,  savs:  **A  judgment  in  rem  is  founded  on  a  proceeding 
instituted,  not  against  the  person,  as  such,  but  against  or  upon 
the  thing  or  subject-matter  itself,  whose  state,  or  condition,  is 
to  be  determined.  It  is  «  proceeding  to  determine  the  state,  or 
condition,  of  the  thing  itself;  and  the  judgment  is  a  solemn 
declaration  upon  the  status  of  the  thing,  and  it  ipso  facto  ren- 
ders it  what  it  declares  it  to  be.  The  probate  of  a  will  I  con- 
<5eive  to  be  a  familiar  instance  of  a  proceeding  in  rem  in  this 
State.  The  proceeding  is,  in  form  and  substance,  upon  the  will 
itself.  Xo  process  is  issued  against  any  one;  but  all  persons 
interested  in  determining  the  state,  or  condition,  of  the  instru- 
ment are  constructively  notified,  by  a  newspaper  publication,  to 
appear  and  contest  the  probate;  and  the  judgment  is,  not  that 
this  or  that  person  shall  pay  a  sum  of  money,  or  do  any  par- 
ticular act,  but  that  the  instrument  is,  or  is  not,  the  will  of  the 
testator.  It  determines  the  status  of  the  subject-matter  of  the 
proceeding.  The  judgment  is  upon  the  thing  itself;  and  when 
the  proper  steps  required  by  law  are  taken,  the  judgment  is 
conclusive,  and  makes  the  instrument,  as  to  all  the  world  (at 
least  so  far  as  the  property  of  the  testator  within  this  State  is 
concerned)  just  what  the  judgment  declares  it  to  be." 

Again  in  Crippen  v.  Dexter  (13  Gray,  330),  a  will  probated 
in  Connecticut  was  offered  for  probate  in  Massachusetts,  and 
a  son  of  the  testator  objected  to  evidence  of  the  decree  allowing 
the  Connecticut  probate  on  the  ground,  among  others,  that  he 
had  not  had  notice  of  the  Connecticut  proceedings.  In  over- 
ruling the  objection.  Chief  Justice  Shaw  said :  "  The  judg- 
ment of  a  probate  court,  allowing  proof  of  a  will,  and  admitting 
it  to  probate,  is  to  some  extent  like  a  proceeding  in  rem,  binding 
upon  the  rights  of  all  persons  interested  in  the  property  to  be 
jidministered,  though  they  are  not  named  as  parties.    ♦    *    ♦ 
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As  to  all  those  facts  which  are  necessary  to  the  establishment 
of  a  will,  in  whichever  fonn  the  case  is  entertained,  and  as  to 
the  regularity  of  the  proceedings  and  tlieir  conformity  to  the 
law  of  the  State  or  country  where  they  are  had,  the  judgment 
itself  must  be  held  conclusive;  it  is  required  by  the  rule  of  the 
Constitution  of  the  United  States,  which  requires  that  the  acts 
and  judicial  proceedings  in  one  State  shall  be  respected  in  the 
courts  and  tribunals  of  the  others ;  and  by  the  rule  of  the  com- 
mon law,-  giving  effect  to  judgments  of  other  States,  where  they 
have  a  peculiar  jurisdiction  in  case  of  proceedings  in  rem,  and 
have  custody  of  the  subject-matter.  *  *  *  In  the  present 
case,  most  of  the  objections  taken  by  the  appellant  are  not  open 
to  him  here.  The  one  most  relied  on,  and  which  at  first  seemed 
to  require  serious  consideration,  was  that  no  notice  was  given 
by  the  probate  court  of  Connecticut  of  the  time  and  place  for 
the  proof  of  this  will.  But  it  being  found  that  by  the  law  of 
Connecticut  no  formal  notice  is  required,  the  legal  ground  of 
opposition  is  removed,  because  it  would  not  invalidate  the 
probate  of  the  will  there.  If  it  be  objected  that  such  a  law  itself 
is  unreasonable  and  ought  not  to  be  sanctioned  elsewhere,  it 
becomes  a  question  whether  such  theoretic  defect  in  the  general 
law  is  likely,  practically,  to  work  injustice.  A  man  dying, 
having  property,  usually  dies  within  the  knowledge  of  his 
kindred;  the  death  itself  is  a  fact  of  som-e  notoriety  in  his 
neighborhood,  and  through  the  circle  of  his  associates ;  proceed- 
ings for  the  settlement  of  his  estate  of  necessity  soon  follow,  and 
may  be  easily  known  to  those  most  interested,  so  that  actual 
knowledge  of  the  proceedings  will  be  had." 

In  Bonnemort  v.  Gill  (167  Mass.  338,  340),  it  is  said:  "  The 
decree  of  the  court  admitting  the  will  to  probate  is  in  the  nature 
of  a  judgment  in  rem,  which*  establishes  the  will  against  all  the 
world.  Any  person  interested  may  make  himself  a  party  to 
the  proceedings  by  applying  to  the  proper  tribunal,  and  he  is 
foreven  bound  by  the  decree,  whether  he  is  in  fact  a  party  or 
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not."  (See  also  upon  this  point  Johnes  v.  Jackson,  67  Oonn* 
81,  90.) 

In  addition  to  the  general  rules  of  law  established  by  the 
authorities  as  applicable  to  this  subject,  the  State  of  New  York 
has  elected  to  give  effect  by  statutory  enactment  to  a  decree  of 
another  State  admitting  a  will  of  personal  property  to  probate* 
(Code  of  Civ.  Pro.,  §§  2629  et  seq.) 

It  would,  therefore,  appear  that  if  the  Ohio  Probate  Court 
had  jurisdiction  otherwise  to  make  its  decree  and  no  proceed- 
ing for  a  contest  has  been  instituted  as  provided,  the  will  so 
admitted  to  probate  is  effective  to  revoke  the  earlier  New  York 
will  as  a  will  of  personal  property,  even  though  respondents  had 
no  notice  of  the  probate  proceedings.  It  not  appearing  that 
the  decedent  left  any  real  estate  in  New  York  we  do  not  pass  on 
the  question  whether  said  Ohio  decree  and  will  would  effect  a 
revocation  of  the  New  York  will  as  a  will  of  real  estate. 

The  respondents  assign  various  reasons  other  than  the  one  of 
lack  of  service  of  process  upon  them  why  the  Ohio  decree  and 
the  will  thereby  appearing  to  be  established  are  not  binding  and 
were  properly  excluded.  The  only  one  of  these  which  it  is 
necessary  to  consider  is  the  one  adopted  by  the  Appellate  Divi- 
sion which  in  its  opinion  said :  "  The  respondent,  against  the 
appellant's  assertion,  contends  that  the  decree  of  the  Ohio  court 
did  not  bar  inquiry  into  the  domicile  of  the  decedent;  that  it 
was  not  even  competent  evidence  of  the  fact  of  domicile,  as 
neither  the  proponent,  nor  the  heirs  at  law,  nor  the  next  of  kin, 
were  parties  to  the  proceeding  in  which  the  decree  was  made; 
that  the  surrogate  of  Westchester  county  had  the  power  to  decide 
that  the  decedent  was  a  resident  within  his  jurisdiction;  and,  if 
he  so  decided,  that  he  had  jurisdiction  of  the  probate  of  the 
decedent's  will.  Sustained  by  authority,  we  approve  this  con- 
tention and  affirm  the  decree,  with  costs.  (Overby  v.  Gordon, 
177  TJ.  S.  214;  Tilt  v.  Kelsey,  207  TJ.  S.  43.)" 

There  is  no  doubt  of  the  proposition  that  in  order  to  make  a 
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valid  decree  the  Ohio  court  must  have  had  jurisdiction  to  enter- 
tain the  proceedings  and  to  which  jurisdiction  it  is  assumed  that 
the  domicile  of  the  testator  in  Ohio  at  the  time  of  his  death  was 
an  essential  element  Nor  is  there  any  doubt  of  the  further 
proposition  that  the  decision  by  the  Ohio  court  of  this  juris- 
dictional fact  in  favor  of  its  proceedings  was  not  conclusive 
upon  these  respondents  who  were  not  parties  thereto  but  could 
have  been  contested  in  the  Surr<^ate'8  Court  in  this  State  when 
the  decree  was  offered  in  evidence.  (Tilt  v.  Kelsey,  207  TJ,  S. 
43.)  But  I  think  the  answer  to  the  attempt  to  sustain  the 
rulings  and  decree  appealed  from  on  this  ground  is  that  no  such 
question  in  respect  of  the  jurisdiction  of  the  Ohio  court  was 
fairly  raised  at  the  hearing;  that  the  opposition  of  the  re- 
spondents to  the  admission  of  the  decree  was  so  centered  upon 
and  limited  to  the  proposition  that  evidence  of  the  decree  was 
not  admissible  because  they  were  not  parties  thereto  and  that 
without  its  admission  there  was  no  evidence  of  the  execution 
of  the  alleged  later  Ohio  will,  that  it  was  fairly  calculated  to 
lead  the  appellant  into  the  belief  and  understanding  that  that 
was  the  only  jurisdictional  obstacle  which  she  was  required  to 
surmount.  The  Ohio  will  recited  that  the  testator  was  a  resi- 
dent of  that  State  when  it  was  executed  and  the  surrogate  has 
found  that  he  died  there,  and  in  view  of  these  facts  and  of  the 
contentions  which  were  made  by  the  respondents  the  appellant 
was  entitled  to  draw  the  inference  that  the  necessary  domicile 
of  the  testator  in  Ohio  was  assumed  and  not  a  subject  of  con- 
troversy. 

Tilt  V.  Kelsey,  cited  by  respondents,  seems  pertinent.  In 
that  case  the  courts  of  New  Jersey  had  probated  a  will  and  dis- 
tributed the  estate.  Subsequently  thereto,  the  New  York  courts 
sustained  an  assessment  of  a  transfer  tax  upon  the  estate,  al- 
though the  New  Jersey  proceedings  were  set  forth  and  not  im- 
peached on  any  jurisdictional  ground.  This  court  held  that 
the  proceedings  in  New  Jersey  were  of  no  avail  to  prevent  the 
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assessment  of  the  tax.  This  holding  was  reversed  by  the  United 
States  Supreme  Court,  where  it  was  held  that  the  New  Jersey 
records  were  conclusive,  and  that  the  decree  of  distribution 
was  effective  to  relieve  the  estate  of  any  further  obligation. 
The  Federal  court  held  that  even  though  the  comptroller  of  this 
State  who  represented  the  State  in  transfer  tax  matters,  was  not 
notified  of  the  Xew  Jersey  proceedings  for  probate  and  dis- 
tribution, they  being  in  the  nature  of  proceedings  in  rem,  the 
decrees  were  binding  and  conclusive  in  the  absence  of  any  attack 
upon  jurisdictional  grounds,  and  tho  court  said:  "  When,  how- 
ever, full  faith  and  credit  is  demanded  for  adjudgment  in  the 
courts  of  other  States,  an  inquiry  into  the  jurisdiction  is  always 
permitted,  and  if  it  be  shown  that  the  proceedings  relied  upon 
were  without  the  jurisdiction  of  the  court,  they  need  not  bo 
respected.  *  *  *  The  defendant  in  error,  acting  upon  this 
well-settled  rule,  might  have  attacked  the  jurisdiction  of  the 
Xew  Jersey  courts,  and  thus  brought  forward  for  considera- 
tion many  important  questions  which,  in  the  view  we  take  of 
the  case,  need  not  even  be  stated.  But  there  was  no  attempt, 
except  in  argument  here,  to  deny  the  right  of  the  Xew  Jersey 
court  to  act  upon  the  paper  writing  purporting  to  dispose  of 
the  estate  of  Tilt,  and  by  admitting  it  to  probate  to  convert  it 
into  an  operative  will.  It  is  true  that,  as  a  basis  of  assessing 
transfer  taxes,  it  was  proved  that  Tilt  was  a  resident  of  Xew 
York  at  the  time  of  his  death,  a  fact  which  would  be  relevant 
to  the  question  of  jurisdiction.  But  that  fact  was  not  proved 
or  used  for  the  purpose  of  invalidating  the  proceedings  taken 
in  probating  the  will  and  administering  the  estate."    (Page  59. ) 

I  think  that  error  was  committed  in  excluding  the  evidei)ce 
and  that  the  order  appealed  from  should  be  reversed  and  the 
proceedings  remitted  to  the  Surrogate's  Court  for  a  rehearing, 
with  costs  to  the  appellant  payable  out  of  the  estate. 

WiLLARD  Bartlett,  Ch.  J.,  Chase,  Collin,  Hooan, 
Cardozo  and  Seabury,  JJ.,  concur. 

Order  reversed,  etc. 
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I 

In  the  Matter  of  the  Probate  of  the  Will  of  Annie  C» 

MacDowell,  Deceased. 

Westchester  Trust  Company  et  al.,  Appellants;  Jessie  M» 

Gibson,  Respondent. 

{Court  of  Appeals,  March  21,  1916.) 
Trusts — Will — Definition    op    charitable    trusts — Construction    of 

WILL   bequeathing  A  TRUST  FUND  OF   WHICH   THE  INCOME  18  TO   BE  USED 

in  maintaining  a  home  for  women  of  a  class  named  therein — 
Validity  of  such  trust  not  affected  because  a  preference  is  given 
TO  certain  persons  of  the  class  specified — When  possible  insuf- 
ficiency OF  the  fund  does  not  MAKE  THE  TRUST  INVALID. 

1.  Section  12  of  the  Personal  Property  Law  (Cons.  Laws,  ch.  41) 
sanctions  the  creation  of  charitable  trusts  and  relieves  such  trusts  as 
are  religious,  educational,  charitable  or  benevolent  from  the  operation 
of  the  statute  against  perpetuities.  If  the  purpose  to  be  attained  is 
personal,  private  or  •  selfish,  it  is  not  a  charitable  trust;  but  when  the 
purpose  to  be  accomplished  is  that  of  public  usefulness  unstained  l>y 
personal,  private  or  selfish  considerations,  its  charitable  character  insures 
its  validity. 

2.  Where  testatrix  gave  to  her  executor  and  trustee  a  fund  to  be  in- 
vested and  the  income  to  be  expended  in  hiring  and  maintaining  a  house 
**  to  be  used  as  a  home  for  refined,  educated  Protestant  gentlewomen, 
whose  means  are  small  and  whose  home  is  made  unhappy  by  having  to 
live  with  relatives,  who  think  them  in  the  way,"  such  bequest  creates  a 
charitable  trust  within  the  meaning  of  the  statute. 

3.  The  fact  that  testatrix  requested  that  "  the  preference  of  being^ 
an  inmate  of  this  home"  should  be  given  to  certain  relatives  and  friends 
and  their  descendants  does  not  invalidate  the  trust.  The  dominant  pur- 
pose of  the  testatrix  was  to  create  a  home  "  for  refined,  educated 
Protestatnt  gentlewomen,*'  and  the  reasonable  interpretation  of  the  lan- 
guage employed  is  that  such  of  her  relatives  and  friends  as  were  named 
in  the  preferential  class  who  were  within  the  class  designated  have  a 
preference  over  others. 

4.  The  fact  that  among  the  relatives  and  friends  named  there  were 
three  men  is  not  inconsistent  with  the  declared  purpose  of  the  testatrix, 
because  this  would  permit  such  of  the  female  descendants  of  these  three 
men  as  were  within  the  designated  class  to  avail  themselves  of  the  right 
to  have  a  preference  over  others  if  they  80UQ:ht  membership  in  the  home. 

6    The  inadequacy  of  the  trust  fund  for  the  purpose  for  which  it  is 


662  SUBROGATES'  OOURT  KBPOBTS: 

» 

intended  cannot  in  any  way  affect  its  valiity.  If  circumstances  render 
it  impracticable  to  carry  out  the  trust  in  the  precise  manner  contem- 
plated by  the  testatrix,  the  Supreme  Court  will  bO  apply  the  cy  preM 
doctrine  that  the  fund  may  be  devoted  to  other  charities  as  nearly  as 
possible  like  that  apecifically  mentioned. 

Matter  of  MacDowell,  170  App.  Div.  245,  reversed. 

(Argued  February  22,  1916;  decided  March  21,  1916.) 

Appeal  from  so  much  of  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department,  en- 
tered December  17,  1915,  as  affirmed  a  decree  of  the  West- 
chester County  Surrogate's  Court  declaring  invalid  a  trust  at- 
tempted to  be  created  by  the  will  of  Annie  C. ,  MacDowell, 
deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Daniel  S.  Eemsen  for  Westchester  Trust  Company,  appel- 
lant. If  the  purpose  of  the  trust  is  charitable  or  benevolent 
within  the  statute  it  is  valid.  (Personal  Property  Law,  §  12 ; 
Allen  V.  Stevens,  161  N.  Y.  122 ;  Sailors  Snug  Harbor  v.  Car- 
mody,  211  N.  T.  286;  Matter  of  Griffin,  167  N.  Y.  71;  Bow- 
man V.  D.  &  F.  M.  Society,  182  ?^.  Y.  494 ;  Matter  of  Robinson, 
203  K".  Y.  380 ;  Matter  of  Cunningham,  206  N.  Y.  601.)  In 
order  that  a  trust  may  be  held  to  be  charitable  or  benevolent 
within  the  statute  it  must  be  public  in  nature  and  its  general 
purpose  must  be  the  well  being  of  humanity  or  some  specified 
but  indefinite  class  or  part  thereof.  (Matter  of  Shattuck,  193 
N.  Y.  446 ;  Allen  v.  Stevens,  161  N.  Y.  122 ;  Sailors  Snug 
Harbor  v.  Carmody,  211  N.  Y.  286.)  In  ascertaining  the 
intent  of  a  testatrix  her  will  must  be  read  in  the  light  of  the 
rule  of  law  (1)  that  charitable  trusts  are  highly  favored  and 
that  a  liberal  construction  will  be  adopted  in  order  to  render 
that  intent  effectual,  and  (2)  that  where  a  provision  is  fairly 
susceptible  of  more  than  one  construction  the  one  that  sustains 
the  will  is  to  be  preferred.  (Matter  of  Robinson,  203  N.  Y. 
880 ;  Matter  of  Cunningham,  206  K  Y.  601.)     A  charity  which 
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is  otherwise  public  is  not  deprived  of  that  character  by  directing 
that  in  the  administration  of  the  charity  a  preference  be  given 
among  eligible  persons.  (Perin  v.  Carey,  65  TJ.  S.  465 ;  Kent 
V.  Dunham,  142  Mass.  216 ;  Darcey  v.  Kelly,  163  Mass.  433.) 

Egburt  E.  Woodbury,  attorney-general  (Robert  P.  Beyer, 
of  counsel),  for  the  State  of  ISTew  York,  appellant.  The  trust 
created  under  the  last  will  and  testament  of  Annie  Coe  Mac- 
Dowell,  deceased,  is  valid  as  a  trust  for  charitable  and  benevo- 
lent purposes.  (Matter  of  Lennon,  92  Pac.  Rep.  970;  Carter 
V.  Whitcomb,  74  N".  H.  482 ;  N.  E.  Sanitarium  v.  Inhabitants 
of  Stoneham,  205  Mass.  335 ;  Little  v.  City  of  Newburyport, 

210  Mass.  414 ;  Wilson  v.  First  Nat.  Bank,  45  N.  W.  Rep.  948 ; 
Sailors  Snug  Harbor  v.  Carmody,  211  N".  Y.  286;  Matter  of 
Shattuck,  193  X.  Y.  446;  Matter  of  Robinson,  203  N.  Y.  880; 
Starr  v.  Selleck,  145  App.  Div.  869,  205  N".  Y.  545 ;  Manley  v. 
Fiske,  139  App.  Div.  665,  201  N.  Y.  546.)  The  provisions  for 
preference  to  certain  specified  individuals  or  their  lineal  de- 
scendants does  not  affect  the  validity  of  the  trust.  .  (Perin  v. 
Carey,  65  U.  S.  465 ;  Dexter  v.  Harvard  College,  176  Mass. 
195;  Kent  v.  Dimham,  142  Mass.  216;  Darcey  v.  Kelly,  153 
MsLBs.  433;  Matter  of  Robinson,  203  N.  Y.  380.)  The  pro- 
visions as  to  payment  of  board  by  the  inmates  of  the  home  does 
not  render  the  trust  invalid.      (Schlaudorff  v.  N.  Y.  Hospital, 

211  K  Y.  125 ;  Hospital  of  St.  Vincent  v.  Thompson,  81  S.  E. 
Rep.  13 ;  Thornton  v.  Franklin  Square  House,  200  Mass.  465 ; 
Jensen  v.  Maine  E.  &  E.  Infirmury,  78  Atl.  Rep.  898 ;  Little  v. 
City  of  Newburyport^  210  Mass.  414.) 

William  W.  Scnigham  and  Graham  Witschief  for  respondent. 
The  trust  attempted  to  be  created  by  the  will  of  the  testatrix 
cannot  be  carried  out  according  to  her  intention  because  the  fund 
provided  is  not  sufficient  to  do  so.  The  Supreme  Court  has  no 
power  to  devote  the  fund  to  any  kindred  purpose  under  the 
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cy  pres  doctrine,  because  it  has  power  to  apply  that  doctrine  to 
charitable  trusts  only  when  conditions  have  changed  since  their 
creation  and  not  at  their  very  inception.  The  said  trust  is, 
therefore,  invalid.  At  leasit  it  is  not  one  upon  which  the  court 
should  look  with  favor  and  be  astute  in  finding  reasons  for  up- 
holding. (Johnson  v.  Bowen,  95  Atl.  Rep.  370;  Gilman  v. 
Hamilton,  16  111.  225 ;  Morgan  v.  G.  P.  Seminary,  70  111.  App. 
575,  171  111.  444;  Tilden  v.  Green,  130  X.  Y.  29;  Allen  v. 
Stevens,  161  N.  Y.  122;  Sailors  Snug  Harbor  v.  Carmody,"211 
N".  Y.  286.)  The  trust  attempted  to  be  created  by  the  will  of 
the  testatrix,  being  by  its  terms  in  perpetuity  and  not  measured 
by  lives,  is  void,  unless  it  is  validated  by  section  12  of  the  Per- 
sonal Porperty  Law.  (Allen  v.  Stevens,  161  N".  Y.  122;  Mat- 
ter of  Griffin,  167  ]S^.  Y.  71.)  The  trust  attempted  to  be  created 
by  the  will  of  the  testatrix  is  not  charitable  or  benevolent,  and, 
therefore,  is  not  validated  by  section  12  of  the  Personal  Prop- 
erty Law.  (Jackson  v.  Phillip,  14  Allen,  539;  Saltonstall  v. 
Sanders,  11  Allen,  446;  Mason  v.  Zimmerman,  81  Kan.  779; 
Dulles  Estate,  218  Penn.  St.  162;  People  v.  Powers,- 8  Misc. 
Rep.  628;  2  Perry  on  Trusts  [6th  ed.],  §  697.)  If  the  pref- 
erence given  to  specified  persons  as  beneficiaries  of  the  trust 
attempted  to  be  created  by  the  will  of  the  testatrix  is  not  abso- 
lute, and  such  beneficiaries  are  to  be  determined  by  applying 
the  test  of  whether  they  come  within  the  general  class,  then  the 
trust  is  not  one  which  can  be  executed  by  judicial  decree  and  is, 
therefore,  void.  (Matter  of  Shattuck,  193  JT.  Y.  446;  Matter 
of  Robinson,  203  N.  Y.  380 ;  Matter  of  Cunningham,  206  iST.  Y. 
601 ;  Fairchild  v.  Edson,  154  X.  Y.  199.)  The  trust  attempted 
to  be  created  by  the  will  of  the  testatrix  is  not  public  in  its 
nature  and  its  general  purpose  is  not  the  well  being  of  humanity 
or  some  specified  but  indefinite  class  or  part  thereof,  but  such 
purpose  is  the  benefit  of  specified  individuals.  The  trust,  there- 
fore, is  not  one  of  those  validated  by  section  12  of  the  Personal 
Property  Law.      (Matter  of  Shattuck,  193  N.  Y.  446 ;  Russell 
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V.  Allen,  107  U.  S.  163;  FTanklin  v.  City  of  Philadelphia,  2 
Penn.  D.  E.  435.) 

Seabuey,  J. —  This  case  presents  for  judicial  construction  a 
clause  in  the  will  of  Annie  Coe  MacDowell,  The  clause  of  the 
will  which  has  given  rise  to  conflicting  contentions  is  that  in 
which  the  testaitrix  attempted  to  found  the  "  Mary  Randol 
Memorial."     This  clause  provides  as  follows: 

^*  I  give  and  be(iueath  to  my  Executor  and  Trustee,  here  in 
after  named ;  all  my  portion  of  my  Father's  estate,  now  held  in 
trust  forme,  under  his  last  Will,  and  which  portion  I  have  under 
his  last  Will,  the  right  to  bequeath,  and  in  addition,  all  my  own 
money,  which  is  now  in  bond  and  mortgages,  and  five  savings 
banks,  amounting  to  about  ten  thousand  dollars, 

"  To  be  well  invested,  and  the  income  derived  from  both,  to 
be  used  for  hiring  a  house,  and  maintaining  same,  in  a  respecta- 
ble neighborhood,  within  the  city  limits  of  Yonkers,  New  York, 
to  be  used  as  a  Home  for  Refined,  Educated,  Protestant,  Gen- 
tlewomen, whose  means  are  small,  and  whose  home  is  made 
unhappy,  by  having  to  live  with  relatives,  who  think  them  in 
the  wav :    *    *    * 

''  This  Home  to  be  called  the  '  Mary  Randol  Memorial 
Home; '  T  wish  the  preference  of  being  an  inmate  of  this  Home, 
to  be  given  to  my  sister  Jessie,  and  my  cousins,  and  their  lineal 
descendants  forever. 

"Namely:  Mrs.  Philip  H.  Remington,  Miss  Elizabeth 
Remington  of  Windsor,  Conn. ;  Miss  Bessie  Terhune,  Mr. 
Richard  !Morrell,  Passaic,  Xew  Jers^ey;  Mr.  Harry  Master.^, 
Passaic,  Xew  Jersey;  ^\r,  Euos  Randol  Hyatt,  277  Broadway, 
X.  Y. :    The  same  privilege  is  extended  to  my  friends : 

"  Xamelv :  Miss  Marv  A.  Hall,  Port  Richmond ;  Miss 
Adelaide  Hall,  Port  Richmond,  Staten  Island;  Miss  Inlia 
Frances  Bangs,  Mrs.  Enos  Randol  Hyatt,  Miss  Annie  E.  Soott, 
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Washington,  Iowa;  Rev.  Mrs.  George  W.  Huntington,  New- 
burgh,  X.  Y. 

"  To  come  and  go  with  perfect  freedom,  and  not  confined  to 
rules. 

"All  the  inmates  of  this  Home,  are  to  pay  board,  each  week 
they  are  there,  with  their  small  means.  The  price  not  to  exceed 
seven  dollars  per  week;  towards  paying  the  running  expenses  of 
the  houre,  which  will  have  a  housekeeper  at  the  head." 

It  is  claimed  on  behalf  of  the  proponent  and  the  attorney- 
general  that  this  clause  creates  a  valid  charitable  trust.  The 
contestant  contends  that  the  trust  attempted  to  be  created  is 
not  a  valid  charitable  trust  and  is  void.  The  changes  that  have 
been  made  in  this  State  as  to  the  law  of  charitable  trusts  and 
the  history  of  the  existing  rule  have  been  recently  so  thoroughly 
discussed  in  this  court  that  we  may  proceed  at  once  to  a  con- 
flideration  of  the  existing  statutory  provisions.  (Tilden  v. 
Green,  130  N.  Y.  29,  45 ;  Allen  v.  Stevens,  161  K  Y.  122, 141 ; 
Trustees  of  Sailors'  Snug  Harbor  v.  Carmody,  211  N".  Y.  286.) 

Section  12  of  the  Personal  Property  Law  (Cons.  Laws,  eh, 
41),  sanctions  the  creation  of  a  charitable  trust.  This  section 
relieves  such  trusts  as  are  religious,  educational,  charitable  or 
benevolent  within  the  meaning  of  this  provision  of  the  law,  from 
the  operation  of  the  statute  against  perpetuities.  (Allen  v. 
Stevens,  supra,  at  page  143 :  Matter  of  Griffin,  167  N.  Y.  71, 
81.)  The  question  to  be  determined  is  whether  the  trust  at- 
tempted to  be  created  by  the  testatrix  is  a  charitable  trust 
within  the  meaning  of  this  statute.  If  it  is,  it  is  not  affected 
by  the  statute  against  perpetuities.  If  it  is  not,  it  is  roid  be- 
cause it  creates  a  perpetuity. 

It  has  been  held  by  this  court  that  the  statute  referred  to  was 
intended  to  restore  the  law  of  charitable  trusts  as  that  law  was 
declared  to  exist  in  the  case  of  Williams  v.  Williams  (8  N".  Y. 
625).  (TmsteeJ?  of  Sailors'  Snug  Harbor  v.  Carmody,  supra, 
at  page  298.)      In  Williams  v.  Williams  (supra)  ^  it  was  held 
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that  the  law  of  charitable  trusts  as  recognized  in  England  prior 
to  the  Bevolution  was^in  force  in  this  State.  Many  definitions 
of  a  charitable  trust  have  been  formulated,  but  all  the  definitions 
that  have  been  attempted  carry  the  implication  of  public  utility 
in  its  purpose,  (Jones  v.  Williams^  Ambler,  651,  652;  Mit- 
ford  V.  Reynolds,  1  Phillips,  185,  191;  Ooggeshall  v.  Pelton, 
T  Johns.  Ch.  [N.  Y.]  292,  294;  Perin  v.  Carey,  24  How.  [U. 
S.]  465,  506 ;  Vidal  v.  Girard's  Executors,  2  How.  [U.  S.] 
127;  Williams  v.  Williams,  supra,  at  page  533;  Atty.-Qen. 
ex  rel.  Bailey  v.  Moore,  19  X.  J.  Eq.  503;  Ould  v.  Washington 
Hospital  for  Foundlings,  95  TJ.  S.  303.)  If  the  purpose  to  be 
attained  is  personal,  private  or  selfish,  it  is  not  a  charitable 
trust.  When  the  purpose  accomplished  is  that  of  public  useful- 
ness unstained  by  personal,  private  or  selfish  considerations,  its 
charitable  character  insures  its  validity.  With  these  principles 
in  mind  we  approach  the  disputed  clause  of  the  will  of  the 
testatrix  bo  determine  whether  the  purpose  of  the  trust  attempted 
to  be  created  is  public  and  charitable  or  personal  and  selfish. 
Before  we  shall  be  able  to  determine  whether  the  purpose  of 
the  trust  attempted  to  be  created  is  public  or  private,  charitable 
or  selfish,  it  is  necessary  to  ascertain  the  character  of  the  trust 
which  the  testatrix  intended  to  create. 

If  the  clause  of  the  will  which  gives  a  preference  to  certain 
persons  had  not  been  included  there  would  be  no  room  for  the 
claim  that  the  purpose  of  the  testatrix  was  personal,  private  or 
selfish.  It  is  upon  this  preferential  clause  that  the  respondent 
and  the  courts  below  based  their  view  that  the  intention  of  the 
testatrix  was  selfish  rather  than  charitable.  Thus  the  learned 
surrogate  in  expressing  the  view  that  was  subsequently  adopted 
in  the  prevailing  opinion  of  the  Appellate  Division,  said: 
"  The  last  clause  of  the  will  referred  to  (meaning  the  clause 
as  to  preferences)  shows  conclusively  to  my  mind  that  the  testa- 
trix intended  to  prefer  these  six  relatives  and  their  descendants. 
She  also  intended  to  prefer  her  six  friends  named.     Her  inten- 
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tion  was  to  provide  a  home  for  these  relations  and  their  de- 
scendants and  her  friends  to  the  exclusiot  of  all  others.  This 
then  would  mean  that  the  income  of  the  so-called  trust  would 
be  devoted  in  part,  at  least,  if  not  entirely,  to  a  private  use. 
This  being  so,  the  entire  gift  would  be  invalid."  We  do  not 
think  that  this  interpretation  gives  effect  to  the  intention  of  the 
testatrfx,  as  that  intention  is  expressed  in  the  will.  The  view 
adopted  by  the  learned  courts  below  assumes  that  the  preferred 
cla-s  are  not  required  to  possess  the  qualifications  specified  in 
the  trust.  The  dominant  purpose  of  the  testatrix  was  to  create 
a  home  "'  for  refined,  educated,  Protestant  gentlewomen,"  and 
it  is  evident,  we  think,  that  any  person  that  was  not  within  this 
designated  class  was  not  within  the  contemplation  of  the  trusty 
and,  therefore,  not  to  be  accorded  any  preferential  right.  In 
other  words,  the  preferential  clause  was  intended  to  relate  to 
those  who  qualified  as  coming  within  the  class  designated.  The 
testatrix  did  not  provide  and  it  is  not  reasonable  to  suppose 
that  she  intended  that  all  of  the  persons  named  "  and  their 
lineal  descendants  forever  "  should  actually  become  members 
of  the  home  which  she  sought  to  establish.  We  think  that  the 
reasonable  interpretation  of  the  language  employed  is  that  such 
of  her  relations  and  friends  as  were  named  in  the  preferential 
clause  who  were  within  the  class  designated,  viz.,  "  refined, 
educated,  Protestant  gentlewomen,"  should  have  a  preference 
over  others  in  becoming  members  of  the  home  if  they  so  desired. 
If  we  so  construe  the  clause  the  fact  that  among  the  relations 
and  friends  named  were  three  men  is  not  inconsistent  with  the 
declared  purpose  of  the  testatrix,  because  this  construction  of 
the  clause  would  permit  such  of  the  female  descendants  of  these 
three  men  as  were  within  the  designated  class  to  avail  them- 
selves of  the  right  to  have  a  preference  over  others  if  they  sought 
membership  in  the  home.  If  such  was  the  purpose  of  the 
preferential  clause,  there  is  nothing  in  the  fact  that  a  prefer- 
ence was  given  to  certain  persons,  that  of  itself  rendered  the 
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trust  attempted  to  be  created  private  rather  than  public,  or 
selfish  rather  than  charitable.  The  creation  of  a  preference  in 
favor  of  relatives  or  named  persons  does  not  of  itself  make  in- 
valid a  trust  which  is  in  other  respects  valid.  The  trust  which 
this  court  upheld  in  Matter  of  Robinson  (203  N.  Y.  380,  382), 
gave  a  preference  ''  to  persons  who  are  elderly  or  disabled  from 
work,  and  to  j)ersons  who  are  Christians,  of  good  moral  char- 
acter," members  of  certain  specified  churches,  "  and  who  are 
not  addicted  to  the  use  of  intoxicants  or  tobacco,  nor  to  attend- 
ance at  theatrical  entertainments." 

In  Dexter  v.  Harvard  College  (176  Mass.  192),  a  trust  for 
the  promotion  of  education  in  Harvard  College  was  under  con- 
sideration, and  Knowlton,  J.,  said:  "  Nor  have  we  been  re- 
ferred to  any  case  which  holds  that  in  providing  for  the  ad- 
ministration of  such  a  charity  the  founder  is  precluded  from 
directing  that  preference  shall  be  given  to  his  kin,  or  to  any 
other  class  of  persons  that  he  favors." 

In  Darcy  v.  Kelley  (153  Mass.  433),  the  court  upheld  a  will 
in  establishing  a  trust  as  "  a  relief  fund  for  the  poor,"  provided 
that  preference  should  be  given  to  the  testator's  "  poor  relatives, 
if  any  such  there  be." 

In  Perin  v.  Carey  {»upra,  at  page  507),  a  testamentary  gift  ' 
to  the  city  of  Cincinnati  for  founding  two  colleges,  one  for  boys 
and  one  for  girls,  was  under  consideration.  In  that  case  the 
testator  had  provided  that  in  all  applications  for  admission 
preference  should  be  given  to  any  and  all  of  his  relatives  and 
descendants  and  to  any  and  all  of  his  legatees  and  their  de- 
scendants and  to  a  designated  person  and  his  descendants.  The 
court  upheld  the  validity  of  the  trust,  saying:  "preference  of 
particular  persons,  as  to  who  should  be  pupils  in  the  colleges 
which  he  meant  to  found,  was  a  lawful  exercise  of  his  rightful 
power  to  make  the  devises  and  bequests." 

If  the  purpose  of  the  testatrix  had  been  to  create  a  trust 
only  for  the  benefit  of  her  own  relatives  and  certain  designated 
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friends  and  their  lineal  descendants,  the  trust  woold  not  oome 
within  the  designation  of  a  charitable  trust  (Matter  of  Shattuck, 
193  N.  Y.  446;  Kent  v.  Dunham,  142  Mass.  216),  but  if  the 
purpose  of  the  trust  was  public  the  mere  fact  that  tiie  testatrix 
intended  to  give  a  preference  to  certain  relatives  or  friends  and 
their  descendants,  who  should  be  within  the  object  of  the  trust, 
does  not  make  it  invalid  or  preclude  it  from  possessing  the 
character  of  a  charitable  trust  (Matter  of  Robinson,  supra; 
Dexter  v.  Harvard  College,  supra;  Darcy  v.  Kellej,  supra.) 
The  trust  not  being  rendered  invalid  because  of  the  preferential 
clause  it  remains  to  be  determined  whether  the  general  purpose 
of  the  trust  is  public.  It  has  often  been  held  that  a  public 
charity  need  have  no  special  reference  to  the  poor.  (Dexter  v. 
Harvard  College,  supra,  at  page  194;  Perin  v.  Carey,  supra, 
at  page  606;  Jones  v.  Williams,  supra.)  In  the  case  under 
consideration  the  object  of  the  bounty  of  the  testatrix  was 
"  refined,  educated,  Protestant  gentlewomen,"  and  the  purpose 
of  providing  a  home  for  such  as  should  come  within  that  desig- 
nated class  is  a  public  charity.  Such  a  charity  is  within  the 
provisions  of  the  law  relating  to  gifts  for  charitable  purposes 
(§  12  of  the  Personal  Property  Law),  when  those  provisions 
of  law  are  construed  in  the  broad  and  liberal  spirit  which  Judge 
Chase,  in  Matter  of  Robinson  (supra,  at  page  385),  pointed 
out  should  be  exercised  in  construing  these  provisions  of  this 
law.  It  is  in  this  broad  and  liberal  spirit  that  the  courts  have 
sustained  a  trust  for  the  establishment  and  maintenance  of  a 
clubroom  for  young  men  and  boys  in  the  city  of  New  York 
(Starr  v.  Selleck,  145  App.  Div.  869,  affd.,  205  K  T.  646) ; 
a  trust  fund  to  any  society  that  assists  poor  needlewomen,  and 
if  no  such  organization  exists,  for  the  benefit  of  incapacitated 
sailors  and  their  families  (Manley  v.  Fiske,  139  App.  Div. 
665,  affd.,  201  N.  Y.  546)  ;  a  trust  for  a  Home  for  Industrious 
Girls  and  Women  (DalVs  Estate,  208  Pa.  St.  58)  ;  a  trust  for 
a  Rest  Home  for  Worthy  Working  Girls  (Sherman  v.  Cong» 
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Home  Miasionary  Society,  176  Mass.  349)  ;  a  trust  for  a  Homo 
for  Old  and  Infirm  Ladies  (Eliot's  Appeal,  74  Conn.  586) ;  a 
trust  for  a  Temporary  Home  for  Poor  and  Invalid  Women 
(Amory  v.  Atty.-Gen.,  179  Mass.  89)  ;  a  trust  for  a  Home  for 
bettering  conditions  of  and  comforting  Unfortunate  Widows 
and  Orphans  of  a  certain  city  (Gidley  v.  Lovenberg,  35  Tfex. 
Civ.  App.  203)  ;  a  trust  for  "  an  Old  Folks  Home  "  (Norris  v. 
Loomis,  215  Mass.  344;  Matter  of  eleven's  Estate,  142  N.  W. 
Eep.  [Iowa]  986;  Matter  of  Arrowsmith,  147  N.  Y.  Supp. 
1016),  and  a  trust  for  the  creation  of  a  Sailors'  Home  (Trus- 
tees of  Sailors'  Snug  Har'bor  v.  Carmody,  supra.) 

The  trust  attempted  to  be  created  by  the  testatrix  seems  to 
us,  therefore,  to  be  plainly  within  the  benevolent  spirit  of  the 
statute  relating  to  charitable  trusts  and  to  be  sanctioned  by  the 
^  adjudications  of  the  courts  which  have  upheld  similar  trusts. 
The  charitable  character  of  the  trust  is  not  impaired  by  the  fact 
that  the  inmates  of  the  home  which  the  testatrix  sought  to  create 
are  required  to  pay  board  not  exceeding  seven  dollars  a  week 
"  toward  paying  the  running  expenses  of  the  house."  (Schloen- 
dorff  V.  Society  of  N.  Y.  Hospital,  211  N.  Y.  125,  at  page  127; 
Starr  v.  Selleck,  supra;  Little  v.  City  of  Newburyport,  210 
Mass.  414;  Daly's  Estate,  supra,  at  page  64.)  It  is  urged  by 
the  respondent  thiat  the  trust  attempted  to  be  created  cannot  be 
carried  out  according  to  the  intention  of  the  testarix,  because 
the  fund  provided  is  not  sufficient  for  this  purpose.  It  may  be 
that  the  income  of  a  fund  of  about  $63,000  which  the  testatrix 
has  attempted  to  donate  to  the  creation  of  this  trust  will  not  be 
adequate  to  carry  out  the  trust  in  the  exact  manner  in  which 
the  testatrix  contemplated  that  it  would  be  carried  out,  but 
this  fact  would  not  justify  declaring  the  trust  invalid  and  per- 
mitting this  fund  to  go  to  others  whom  it  is  clear  the  testatrix 
did  not  intend  should  receive  it.  The  inadequacy  of  the  trust 
fund  cannot  in  any  way  affect  the  validity  of  the  trust.  (GKl- 
man   v.   Hamilton,   16   HI.   225;   Morgan  v.   Grand   Prairie 
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Seminary,  70  111,  App.  575,  affi,  171  HI.  444.)      It  is  sug- 
gested by  the  respondent  that  the  attempt  of  the  testatrix  to 
create  such  a  trust  and  the  contemplation  of  so  ambitious  a  pro- 
ject with  so  inadequate  a  fund  was  itself  such  an  act  of  folly 
as  should  incline  the  court  to  resolve  all  doubts  as  to  the  con- 
struction of  the  will  against  its  validity.     Whether  the  purpose 
of  the  testatrix  was  wise  or  unwise  is  no  concern  of  the  court. 
The  concern  of  the  court  is  to  determine  whether  the  trust 
attempted  to  be  created  is  valid  or  invalid  and  if  it  is  susceptible 
of  two  interpretations,  one  of  which  renders  it  invalid  and  one 
of  which  renders  it  valid,  the  court  must,  under  well-settled 
rules,  give  to  it  that  interpretation  which  will  uphold  its  valid- 
ity.     The  trust  created  by  the  testatrix  is  a  valid  charitable 
trust.      If  circumstances  render  it  impracticable  to  carry  out 
the  trust  in  the  precise  manner  contemplated  by  the  testatrix, 
the  courts  will  so  apply  it  as  to  accomplish  the  general  diaritafale 
purpose  which  it  was  the  design  of  the  testatrix  to  carry  out. 
The  general  charitable  design  of  the  testatrix  was  that  "  refined, 
educated,  Protestant  gentlewomen  "  should  be  the  object  of  her 
bounty.     The  money  thtit  she  directed  to  be  devoted  to  this  pur- 
pose may  be  inadequate  to  carry  out  her  purpose  in  the  precise 
manner  contemplated,  but  that  fact  of  itself  furnishes  no  reason 
why  the  class  that  she  intended  to  aid  should  not  receive  the 
benefit  of  the  aid  which  it  was  her  intention  to  give.      (Jackson 
V.  Phillips,  14  Allen  [Mass.],  639,  586;  Atty.-Gen.  v.  Iron- 
mongers' Company,  2  Beav.  313;  ISTorris  v.  Loomis,  supm.) 

No  general  rule  can  be  enunciated  as  to  the  manner  in  which 
the  cy  pres  doctrine  will  be  applied.  Each  case  must  neces- 
sarily depend  upon  its  own  peculiar  circumstances.  Inadequacy 
of  the  trust  fund  to  accomplish  the  purpose  of  the  testator  in 
the  manner  originally  intended  may,  however,  justify  the  scheme 
of  the  charity  being  changed.  If  the  Supreme  Court  cannot 
cause  this  trust  to  be  carried  out  in  the  precise  manner  con- 
templated by  the  testatrix  it  will  apply  the  trust  fund  to  other 
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charities  as  nearly  as  possible  like  that  specifically  mentioned 
in  the  will.  (Trustees  of  Sailors'  Snug  H-arbor  v.  Carmody, 
supra,  at  page  300.) 

It  follows,  therefore,  that  the  final  decree  and  order  appealed 
from  should  be  reversed,  with  costs  and  dis^bursements  in  this 
court,  and  the  cause  remitted  to  the  Surrogate's  Court  for  pro- 
ceedings in  accordance  with  this  opinion. 

WiLLABD  Babtlett,  Ch.  J.,  Chasb,  Collin,  Cuddebaoh, 
Cabdozo  and  Pound,  JJ.,  concur. 

Ordered  accordingly. 
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ATTORNEYS. 
(1.)  Pboceedino  in  Subbooatb'b  Court  in  belation  to  an  estate  —  Whkn 

ATTOBNET  CANNOT  BE  COMPELLED  TO  DISCLOSE  ADICINISTBATOB'S  ADDBESS  — 
EXEOUTOBS  AND  ADMINISTBATOBS. 

Where  there  is  no  proceeding  pending  in  a  Surrogate's  Court  in  rela- 
tion to  an  estate,  one  not  shown  to  be  the  attorney  for  the  administrator 
c4nnot  be  compelled  to  disclose  th«  latter's  address  on  the  petition  of  a 
creditor  of  the  estate.    Matter  of  Schroeder 186 

<2.)  Same  —  Pebsons   'Mntebested   in   the  estate  ob  fund"   within 

MEANING  OF  SECTION  27^   OF  THE   CODE  OF  CiVIL  PbOCEDUBE  —  LlEN  OF 
ATTOBNEYS   UPON  CLIENT^S  INDIVIDUAL  INTEBEST  IN   ESTATE  —  LlEN  UPON 

ESTATE  —  Accounting. 

Attorneys  who  have  furnished  legal  Mrvioes  in  probating  a  will  in 
which  their  client,  who  is  the  sole  legatee,  is  appointed  administratrix, 
and  as  such  has  obtained  the  entire  estate  which  will  eventually  belong 
to  her  individually,  are  persons  "  interested  in  the  estate  or  fund  "  in 
the  hands  of  the  administratrix,  within  the  meaning  of  clause  a  of  sub- 
division 1  of  section  2727  of  the  Code  of  Civil  Procedure,  as  amended, 
as  the  term  "  interested'*  is  defined  in  subdivision  11  of  section  2768,  as 
amended.     Wood  v.  Creegan 64 

<3.)  Same. 

Such  attorneya  have  a  lien  under  section  475  of  the  Judiciary  Law  for 
the  value  of  their  services,  upon  their  client's  individual  interest  in  the 
estate  and  upon  her  refusal  to  pay  are  entitled  to  a  compulsory  ac- 
counting.    Id. 

(4.)  Same. 

A  person  having  a  lien  upon  a  legacy  may  be  regarded  as  an  equitable 
assignee  of  the  l^atce  in  whole  or  in  part,  and  as  being  "  persons  inter- 
ested "  within  the  meaning  of  subdivision  11  of  section  2708  of  the  Code, 
as  amended. 

It  Meems,  that  the  Surrogate's  Court  has,  incidentally,  power  to  deter- 
mine the  amount  of  a  lien  existing  against  the  estate.    Id. 

565 
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( 5. )  Same  —  Amount  agreed  upon  for  services  of  attornet  in  rsincing 
action  for  wrongful  death  of  intestate  —  services  —  evidence. 

The  amount  a<?reefl  upon  between  an  administrator  and  his  attorney 
for  ^er vices  in  bringing  an  action  to  re<'Over  for  tlie  wrongful  death  of 
t)ie  int^tate,  investigating  the  facts  and  negotiating  a  settlement  of  the 
action,  wii4  be  allowinl  the  administrator  u[>on  the  judicial  settlement  of 
his  accounts,  in  the  absence  of  evidence  of  fraud  or  that  undue  advantage 
wab  taken  of  the  administrator.     Matter  of  D*Adamo 213 

(6.)  Same. 

The  t«*«timony  of  member?  of  the  bar  in  answer  to  hypothetical  ques- 
tions af^  to  the  value  of  the  services  of  said  attorney,  that  the  amount 
paid  him  was  excessive,  is  improper  and  incompetent;  otherwise,  had 
the  claim  been  based  upon  the  theory  of  a  quantum  meruit.     Id. 

(7.)  Evidence  —  When   attorney   may  testify   as  to  communication 

FROM   CLIENT — CODE  CiV.  PrO.,   §  835. 

A  husband  and  wife  consulted  an  attorney  with  reference  to  the 
drafting  of  mutual  wilU,  which  contained  reciprocal  conditions.  Held, 
that  the  provisions  of  section  S35  of  the  Code  of  Civil  Procedure  pre- 
venting an  attorney  from  divulging  communications  from  a  client  do  not 
apply  in  a  controversy  arising  between  beneficiaries  under  such  wills. 
The  disability  exists  only  when  the  communications  are  intended  to  be 
confidential.  (Matter  of  Cunnion,  135  App.  Div.  864,  201  N.  Y.  123, 
distinguished. )     Wallace  v.  Wallace 6 

(8.)  Same —  Indisputable  evidence  required  to  show  ooimiACTS  by  one 

SINCE  deceased  TO  DISPOSE  OF  HIS  PROPERTY  IN  A  CERTAIN   MANNER. 

The  evidence  required'  to  show  a  contract  by  one  since  deceased  to 
dispose  of  his  property  in  a  certain  manner  after  his  death,  must  be 
clear  and  convincing,  or  it  will  not  be  regarded  as  sufficient.     Id. 

(9.)  Same. 

To  attribute  to  a  will  the  quality  of  irrevocability  demands  the  most 
indisputable  evidence  of  the  argument  which  is  relied  upon  to  change  its 
ambulatory  nature,  and  presumptions  will  not  take  the  place  of 
proof.    Id. 


(10  )  Same  —  Insufficiency  of  evidence  to  show  agreement  to 

MUTUAL  wills. 

Evidence  examined,  and  held,  that  testimony  of  witnesses  to  state- 
ments and  declarations  by  decedents  tending  to  show  that  they  con- 
tracted to  make  mutual  irrevocable  wills,  together  with  such  evidence 
as  the  wills  themselves-  present,  is  not  sufficient  to  establish  that  fact.    Id. 
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(11.)  Fbaud  —  Attorneys  —  Dower  —  Sale  of  infants'  real  estate  — 
When  claim  dismissed. 

Decedent  herein  was  the  attorney  for  petitioners  in  a  certain  proceed- 
ing for  the  sa!e  of  infants*  real  estate  who  derived  their  title  from  one 
W.,  and  was  also  his  attorney  in  an  action  for  divorce  brought  by  him 
in  which  no  final  decree  was  entered)  because  of  his  death  within  three 
months  of  the  docketing  of  the  interlocutory  decree  iivhis  favor.  In  the 
proceeding  for  the  sale  ,of  the  infants'  real  estate  decedent  herein,  who 
was  one  of  their  general  guardians,  testified  that  at  the  time  of  his 
death  W.  was  unmarried,  and  the  other  general  guardian,  a  sister  of 
W.,  testified  that  he  was  a  single  man  at  the  time  of  his  death  and  that 
there  was  no  one  who  had  any  dower  right  in  the  property.  After 
claimant  had  purchased  the  property  he  discovered  that  it  ^'as  still 
subject  to  the  dower  interest  of  W.'s  widow  who  was  living.  Held,  that 
it  not  appearing  that  decedent  intended  to  mislead  or  defraud  and  not 
having  profited  by  the  misrepresentations,  a  claim  against  his  estate  for 
alleged  fraud  will  be  dismissed.    Matter  of  Cushman 389 

DECEDENT'S  ESTATE. 

(1.)  Disputed  claim  against,  when  disallowed — Contracts — Etidence. 
When  the  evidence  as  to  a  disputed  claim  against  decedent's  estate 
shows  that  it  was  agreed  between  claimant  and  decedent  that  upon  the 
death  of  her  husband  claimant  should  be  reimbursed  out  of  the  proceeds 
of  a  policy  of  life  insurance  issued  to  the  husband  for  any  advances  made 
by  claimant  in  paying  the  premiums,  the  claim  must  be  disallowed  as  an 
indebtedness  of  decedent's  estate.     Matter  of  Mack 261 

(2.)  Same  —  Action   to   recover   legacy  —  Release   of   legatee  from 
liahility  for  moneys  loaned  —  Proof  justifying  recovery. 

Action  against  an  executor  to  recover  a  legacy  left  by  the  testator  to 
his  brother  by  a  will  which  also  released  the  legatee  from  liability  for 
all  loans  made  to  him  by  the  testator  up  to  the  amount  of  $25,000,  the 
defense  being  that  the  total  indebtedness  of  the  legatee  exceeded  said 
sum.    Marks  v.  Kellogg 67 

(3.)  Same  —  Relatives  of  the  half-rlood  —  Intestacy. 

A  decedent  who  died  intestate  seized  of  a  farm  which  descended  to 
him  from  his  father  left  no  widow  or  descendant,  no  brother  or  sister  nor 
descendant  of  a  deceased  brother  or  sister,  no  paternal  uncle  or  aunt 
nor  descendant  of  any  such  deceased  uncle  or  aunt.  Held,  that  under 
section  90  of  the  Deceent  Estate  Law  the  decedent's  maternal  and  half- 
blood  cousins  took  the  inheritance.     Matter  of  Milliman 218 
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(4.)  EviDBNOB  —  Upon  heabino  of  disputed  claim  ros  skbticbs  —  Whkn 

CLAIM  DISMISSED. 

Where,  upon  the  hearing  of  a  disputed  claim  for  services  in  assisting 
a  trained  nurse  who  was  in  attendance  upon  decedent,  there  ia  no  cor- 
roboration of  claimant's  testimony  that  decedent  told  her  that  she  would 
be  paid  for  her  services,  and  the  conclusion  that  neither  intended  th&t 
any  service  rendered  by  claimant  who  was  on  a  visit  to  decedent  should 
be  the  subject  of  monetary  remuneration  receives  added  force  from  the 
fact  that  claimant  who  was  a  music  teacher  and  was  not  a  trained  nurse 
did  not  present  a  claim  against  the  estate  until  nearly  two  years  after 
decedent's  death,  the  claim  will  be  dismissed  except  as  to  the  amount 
of  railroad  expenses  incurred  by  claimant  which,  as  the  evidence  tended 
to  show,  decedent  intended  to  pay.     Matter  of  Lothrop 250 

DOWER, 
n  )   When  widow  entitled  to  testamentary  pbovisions  in  addition  to 
DO  WEB  —  Wills  —  Devise  to  trustees  of  beal  and  personal  pboi*eett 
•  without  power  to  sell  or  mortgage. 

A  widow  is  entitled  to  dower  in  addition  to  testamentary  provisions 
in  her  favor  unless  it  is  clear  from  the  will  that  she  should  not  have  both. 
Matter  of  Knabe 274 

(2.)  Same. 

Where  testator  gave  his  real  and  personal  property  to  trustees  without 
power  to  8ell  or  mortgage  the  realty,  but  directed  them  to  pay  the  net 
profits  of  the  estate  to  his  widow  during  her  life  or  until  her  remarriage 
and  the  will  expressly  provides  that  in  the  event  of  her  remarriage  her 
interest  in  testator's  estate  shall  be  limited  to  dower,  she  is  entitled  both 
to  dower  and  the  testamentary  provisions  for  her  benefit.     Id. 

<9. )  When  widow  not  entitled  to  —  Gift  of  life  bstatb  in  bbal  bstatb 
-— Authcbization  to  bxeoutobs  and  tbustbbs  to  mobtoaqb. 

Where  testator  gave  his  wife  a  life  estate  in  all  his  real  estate  after 
payment  of  taxes,  insurance  and  repairs  and  authorized  his  executors 
and  trustees  to  mortgage  said  real  estate  in  certain  contingencies,  the 
widow  is  not  entitled  to  dower  therein.     Matter  of  Foster 183 

(4.)  Decedent's  estates  —  Sale  of  bbal  estate  —  Repbesbntattons  of 
B8TATE  —  When  subbooaiv  will  axtthobizb  salb  —  Oodb  Civ.  Pbo.,  | 
2(186. 

The  terms  upon  which  a  sale  of  a  decedent's  real  estate  in  the  city  of 
New  York  may  be  made,  or  the  procedure  to  be  followed  in  effecting  a 
•ale,  should  be  left  to  the  discretion  of  the  representative  of  the  estate, 
and  only  where  exceptional  circumstances  exist  will  the  surrogate,  under 
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section  2085  of  the  Code  of  Civil  Procedure,  authorize  a  sale  in  a  particu- 
lar manner  or  for  a  specified  price.     Matter  of  Goldfarb 186 

See  Decedent' a  Estate. 

DOMICILE. 

(1.)    How     DETERMINED  —  WlIXS  —  PBOBATE     OF     WILL      NOT      C0N0LU8IVK 
ADJUDICATION  OF  LAST  PLACE  OF  RESIDENCE  OF  TESTATRIX. 

The  status  of  a  widow,  for  the  purposes  of  the  Transfer  Tax  Law,  it 
determined  by  her  residence  in  fact  at  the  time  of  her  death: 

In  a  proceeding  under  the  Transfer  Tax  Law  the  place  of  probate  of 
a  will  is  not  a  conclusive  adjudication  as  to  the  last  place  of  residence  or 

last  domicile  of  testatrix.    Matter  of  Morgan 504 

(2.)   Presumption  that  domicile  of  origin  continued  —  Wnus. 

Where  decedent,  who  in  his  will  described  himself  as  a  resident  of 
Rhode  Island,  on  becoming  an  invalid  came  to  the  State  of  New  York  for 
treatment  and  on  aecount  of  being  in  no  condition  to  be  removed  to 
his  home  in  Newport  remained  in  the  State  of  New  York  until  his  death 
some  years  later,  the  evidence  is  insufficient  to  overcome  the  presumption 
that  his  domicile  in  Rhode  Island  where  he  was  born  continued  and  was 

his  last  domicile.     Matter  of  Kane 180 

See  Lunatics,  3,  4. 

EXECUTORS  AND  ADMINISTRATORS. 
<  1. )  Diniss  or  —  Who  entitled  to  ciaEBTAiN  stock  —  Decedents'  estates 
—  Actions  —  Accounting. 

Where  decedent,  a  stock  broker,  held  stock  purchased  by  him  for 
account  of  petitioner  as  security  for  the  payment  of  the  balance  of  the 
purchase  price  and  it  is  unpaid  at  the  time  of  the  decedent's  death,  the 
title  to  the  stock  is  in  decedent.     Matter  of  Boercike 104 

(2.)  Same. 

In  case  the  administratrix  fails  to  perform  the  contract  for  the  pur- 
chase and  delivery  of  the  stock  in  question,  the  petitioner  has  a  cause 
of  action  against  her  on  a  claim  against  decedent's  estate  enforcible  in 
an  appropriate  tribunal  or  determinable  upon  the  judicial  settlement  of 
the  account  of  the  administratrix,  but  the  court  cannot  direct  her  to 
purchase  and  deliver  to  petitioner  the  securities  claimed  by  him  as  the 
effect  will  be  to  create  a  preference  over  other  creditors  of  the  estate.    Id. 

O.)    SABOS  —  APFUCATION    fob    order    DIBEOTZNO    physical    EXAMINATIOlf 

OF  executor  dented  —  Code  Civ.  Pro.,  §  2564. 

As  physical  infirmity  is  not  one  of  the  disqualifications  mentioned  in 
section  2504  of  the  Code  of  Civil  Procedure  which  specifies  the  various 
causes  which  render  a  person  ineompetent  to  receive  letters  testamentary, 
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'7.;  Same  —  Ci.Arx  fob  boabd  a3C9  lod&I5c  fttesishzb 

In  <yr'!«rr  U»  ^.*:tV  a  Kc-n>-!av  to  rrnrer  froE  tbe  estate  •!  bia 
0'»t*^.«r':r,'!A7r  ir<>ner«  al!^<^  to  l)«  «!iie  for  board  a»d  Tod^iBg  fmais^cd 
to  tb*r  4*re^^-r.t.  a  ror.Tari  to  r-ar  th*-r*-fcr  iEn*t  be  established,  eitber  by 
writt^in  «iT>i^r.<?e,  or.  if  e§tah!i*hed  br  parcL  it  Eii$t  be  br  the  testiK4 
of  di«lnter^*^  iritE^^^e^.  or  the  wmtrart  mtsst  be  corroboimted  by 
tn  all  <nil>fttar>t:a]  partieulars.     Matter  of  Do> 113 

f8,)    8AlfE, 

Whp're  a  «oii'in'Iaw  reetnTe^  h\%  motber-in-Iaw  into  a  home  occvpicd  bj 
hhna^If  and  bis  wife,  the  law  does  not  imply  an  dUigatioB  ob  h^  part  to 
jHij  lor  board  and  lodging.     Id. 

(9.)  8a ICE. 

Kiridenee  examined,  and  AeM,  tbat  sneh  claim  for  the  value  of  boBfd 
and  lodfrinf?  was  not  rastained  in  tbat  it  was  not  asserted  during  the  life- 
time of  the  intestate,  ete.    Id. 

( 10. )  Sake  —  dUEcnoif  to  AOOoincT  —  Judiciaz.  settuembsit  or  aooouictb 

—  ArXOWAKCE  OF  CEBTAIN  AVnCLES  CHABOED  —  PUBLIC  ADldlllBlBATOBS 

—  Code  Ciy.  Tw,,  f  2692. 

On  the  judieial  sHtlemeni  of  his  account  as  administrator  of  a  de- 
cedent's estate,  the  public  administrator  of  the  county  of  Bronx  claimed 
an  aPowanee  for  an  expense  for  stenography  and  typewriting  which  was 
obje4!ted  to  on  the  ground  that  it  was  not  a  proper  charge  against  the 
funds  of  the  estate.     There  was  no  objection  to  the  reasonableneaa  of 
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the  expenditure  and  no  contention  that  the  same  was  not  made.      In 
overruling  the  objection, 

Heldy  that  under  section  2692  of  the  Code  of  Civil  Procedure  the  public 
administrator  is  entitled  to  pay  his  proper  expenses  of  administration 
necessarily  incurred  by  him  subject  to  review  when  his  final  accounts 
are  settled  by  the  surrogate;  that  the  preparation  of  letters  and  other 
documents  in  typewritten  form  and  the  employment  of  a  8teno<^rapher 
for  that  purpose  have  become  such  well  recognized  practices  in  business 
and  in  the  practice  of  the  law  as  to  amount  almost  to  a  necessity;  that 
the  propriety  of  granting  such  allowances  rests  in  the  sound  discretion 
^of  the  court  and  each  case  must  necos«arily  be  decided  upon  its  own 
peculiar  facts;  and  that  upon  the  fact*  in  this  matter  the  general  rule 
is  not  violated  by  allowing  the  item  charged  for  stenography  and  type- 
writing.    Matter  of  Hammer 332 

(11.)  Same  —  Mortgages  —  Sale  of  real  estate  by  administrator  for 

PAYMENT  OF  DEBTS  —  WheX  PROCEEDING  TO  SELL  DEFECTIVE  —  EXECUTORS 
AND   ADMINISTRATORS  —  TiTLE. 

Where  an  heir  at  law  of  a  decedent  gave  a  mortgage  upon  all  his 
right,  title  and  interest  in  the  estate  of  decedent  sold  by  his  adminis- 
trator for  payment  of  debts  and  the  mortgagee  was  not  served  with  a 
citation  in  the  proceeding  to  sell  the  land  for  payment  of  debts,  the 
proceeding  is  defective  and  a  motion  made  upon  the  judicial  settlement 
of  the  account  of  the  administrators  to  compel  the  purchaser  to  take 
title  to  the  land  will  be  denied,  but  the  purchaser  may  not  be  granted 
affirmative  relief.     Matter  of  Anderson 465 

(12)  Same  —  Renunciation    of    letters    of    administration  —  When 

ORDER  revoking  LETTERS  VACATED — CODE  CiV.  pRO.,  §  256^(4). 

An  intestate  died  unmarried  .survived  by  hi«  father,  mother  and  several 
brothers  and  sisrters.  The  public  administrator  and  a  resident  brother 
renounced  and  letters  of  administration  issued  to  a  sister  upon  her 
petition.  Hetdy  that  where  the  allegation  of  a  petition  for  revocation  of 
letters  brought  under  subdivision  4  of  section  2669  of  the  Code  of  Civil 
Procedure  that  the  administratrix  wilfully  and  deliberately  concealed 
the  relationship  of  a  sister,  not  having  included  her  in  the  next  of  kin, 
is  denied  by  the  replying  affidavit  of  the  adfministratrix,  an  order  revok- 
ing her  letters  will  be  vacated  but  without  prejudice.  Matter  of 
Wallace 342 

( 13. )  Same  —  Accounting  —  Legacy  —  Wills  —  Statute  of  Limitations. 

Among  the  papers  of  a  testator  who  died  in  1896,  bequeathing  $1,000 

to  his  sister,  the  executors  found  a  note  for  $1,000  dated'  September  16, 

1886,  signed  by  her  and  payable  to  testator.    The  executors  filed  their 
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account  in  1900,  but  no  action  was  brought  to  compel  the  payment  of  the 
note  and  the  decree  on  accounting,  which  made  no  provision  for  the  pay- 
ment of  th«  legacy,  expressly  provided  that  the  executors  should  retain 
a  certain  sum  to  pay  any  judgment  which  might  be  obtained  in  any 
action  or  proceeding  brought  to  recover  the  legacy.  On  the  judicial 
settlement  of  the  account  of  the  executors,  on  their  request  for  instruc- 
tion as  to  whether  they  should  pay  the  legacy  to  the  legal  representatives 
of  testator's  sister  who  died  in  1914,  held,  that  the  court  could  not  make 
a  judicial  determination  of  the  issue;  that  the  executors  must  be  left 
to  their  own  discretion  as  to  the  advisability  of  paying  the  legacy  or 
settling  their  account  upon  the  assumption  that  the  legacy  had  been 
satisfied,  or  was  barred  by  the  Statute  of  Limitations.  Matter  of 
Harper &16 

(14.)  Same  —  Judicial   settlemicnt  of  accounts  —  Rejection  or  dis- 
puted CLAIM  —  Code  Civ.  Pro.,  §  2681. 

Where  no  written  consent  that  a  disputed  claim  against  decedent's 
estate  be  heard  and  determined  upon  the  judicial  settlement  of  the  ac- 
counts of  the  executrioes  has  been  filed  in  the  surrogate's  office,  and  no 
action  upon  said  claim  has  been  brought  within  three  months  after  its 
rejection,  a  motion  to  dismiss  the  claim  which  was  rejected  July  20,  1915, 
at  which  time  section  2681  of  the  Code  of  Civil  Procedure  as  amended 
in  1914  wasr  in  force,  must  be  denied,  and  the  claim  be  tried  and  deter- 
mined in  the  judicial  settlement.    Matter  of  Mesaing 381 

(16.)  Same  —  When  not  entitled  to  commissions  —  Taxable  assets. 
Where  the  personal  property  of  a  testator  is  ample  to  set  up  a  tniat 
fund  for  the  benefit  of  his  son,  his  widow,  to  whom  was  devised  all  of 
testator's  real  estate  subject  to  the  executors'  power  of  sale  which  has 
not  been  exercised,  is  entitled  in  a  transfer  tax  proceeding  to  have  the 
value  of  her  dower  deducted  from  the  appraised  value  of  the  real  estate, 
testator  indicating  no  intention  to  deprive  her  of  dower.  Matter  of 
Browning 611 

(16.)  Same. 

The  executors  are  not  entitled  to  commissiona  unless  they  exercise  the 
power  of  sale  and  such  commissions  should  not  be  deducted  from  the 
taxable  asseta  of  the  estate  at  this  time;     Id. 

(17.)  Same  —  When    entitled   to   have   commissions    deducted   upon 
entire  estate  —  Transfer  tax. 

Executors,  in  a  proceeding  to  fix  a  transfer  tax,  are  entitled  to  have 
deducted  their  commissions  upon  the  entire  estate  and  also  commissions 
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upon  such  portion  of  the  estate  constituting  a  trust  fund  to  be  held  for 
testator's  wife.     Matter  of  Goodwin 513 

(18.)  Same  —  When  degsee  i^  pboceedino  fob  accounting  not  bes 
aojudicata  in  subsequent  pboceedino  —  exbcutobs  authorized  to 
act  as  tbustee8  —  when  not  entitma)  to  double  commissions  — 
Commissions  upon  payments  made  subsequent  to  death  of  executob. 
See  Matter  of  Seigler ; 153 

(19.)  Same  —  Tbust  —  Liability  of  estate  fob  payment  of  legal  beb- 
viCES  bendbbed  to  tbustees. 

The  obligation  of  a  trstee  or  an  executor  for  services  rendered  by  an 
attorney  to  him  as  such  trustee  or  executor  imposes  no  obligation  upon 
the  estate,  but  is  an  individual  obligation  of  the  trustee  or  executor 
employing  the  attorney,  which,  in  a  proper  case  upon  the  settlement  of 
the  accounts  of  the  trustee  or  executor,  may  be  allowed  to  him  out  of 
the  e&tate. 

Hence,  where  an  attorney  has  been  retained  by  a  trustee  to  resist  an 
application  for  his  removal  and  has  been  successful  therein,  but  his 
services  have  no  contract  relation  to  the  property  of  the  estate,  the 
court  has  no  jurisdiction  either  at  law  or  in  equity  to  decree  that  the 
payment  for  such  personal  services  rendered  to  the  trustee  shall  be  a 
charge  upon  either  the  principal  or  income  of  the  estate.  Jessup  v. 
Smith 68 

(20.j  Same  —  Poweb  of  sale  contained  in  will — When  obdeb  dibect- 
iNo  sale  of  beal  estate  denied  —  Code  Civ.  Pbo.,  §§  2701-2T18. 

Where  executors  may  dispose  of  the  real  estate  of  their  decedent  under 
a  valid  power  contained  in  the  will,  the i procedure  prescribed  by  sections 
2701-2718  of  the  Code  of  Civil  Procedure  is  neither  necessary  nor  proper, 
and  an  application  for  an  order  directing  a  sale  of  said  real  estate  will 
be  denied.     Matter  of  Noe 267 

(21.)   Same. 

Where  there  is  a  power  of  sale  contained  in  a  will  the  executors  have 
a  right  to  sell  the  real  pstate  of  their  decedent  and  the  proceeds  will  be 
regarded  as  personalty  for  the  payment  of  debts  and  legacies.     Id. 

(22.)  Mutual  benefit  societies  —  Beneficiaby  named  in  cebtificatb 

HAS  no  vested  INTEBEST  IN   SAME — EXECUTOBS  AND  ADMINI8TBAT0B8  — 

Associations. 

In  the  absence  of  any  provision  on  the  subject  in  the  laws  of  a  mutual 
benefit  society  the  beneficiary  named  in  a  certificate  issued  to  a  member 
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has  no  ve&ted  interest  in  the  same  which  might  in  a  contingency  become 
payable  on  the  death  of  said  member.     Matter  of  Gebert 528 

(23.)  Same. 

The  account  of  an  administratrix,  so  far  as  it  fails  to  charge  her  with 
a  sum  received  on  a  certificate  of  benefit  insurance  from  a  society  which 
insured  the  life  of  her  decedent,  approved.     Id. 

GIFTS. 
(1.)  Subject   of  —  Direction   to   executors   or   trustees   to   pat   or 
. .  DIVIDE  —  Where  future  interest  is  devised  —  Wills. 

W^here  there  is  no  gift  but  a  direction  to  executors  or  trustees  to  pay 
or  divide  and  to  pay  at  a  future  time,  the  vesting  in  the  beneficiary  will 
not  take  place  until  such  time  arrives.     Matter  of  Vander  Roest..     400 

(2.)  Same. 

Where  a  future  interest  is  devised,  not  directly  to  a  given  person^  but 
indirectly'  through  a  power  conferred  upon'  trustees,  the  devise  is  designed 
to  be  contingent  and  survivorship  at  the  time  of  distribution  ia  an 
essential  condition  to  the  acquisition  of  an  interest  in  the  subject  of  tlie 
gift.     Id. 

LUNATICS. 
(1.)  Presumption  in  favor  of  sanity  —  Rule  as  to  change  of  domicile 
—  Domicile  —  What  evidence   necessary   to   establish   domicile  — 
When  adjudication  binding  on  Surrogate's  CJourt  —  Evidence. 

Where,  without  determination  as  to  the  sanity  of  an  Inmate  of  an 
asylum  for  the  insane,  she  was  discharged  and  permitted  to  go  at  large, 
the  presumption  is  in  favor  of  a  resumption  of  sanity  and  that  she  was 
again  aui  juris  to  all  intents  and  purposes.    Matter  of  Balch 2012 

(2.)   Same. 

The  rule  is  that  every  person  sui  juris  is  free  to  choose  his  domicile 
and  change  it  at  his  pleasure.     Id. 

(3.)   Same. 

Where  one  since  deceased  while  a  resident  of  California  brought  a 
suit  therein  in  a  court  of  competent  jurisdiction  in  which  it  was  deter- 
mined that  her  last  domicile  was  in  that  State,  such  adjudication  is 
binding  upon  the  Surrogate's  Court  in  this  State  under  the  full  faith  and 
credit  clause  of  the  Constitution  of  the  United  States.     Id. 

(4.)   Same. 

The  fact  that  a  decedent  resided  in  California  continuously  for  the 
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last  two  years  of  her  life,  and  that  on  her  death  the  courts  of  that  State 
granted  administration  upon  her  estate,  sufficiently  established  her  domi- 
cile in  the  State  of  California  at  the  time  of  her  death.     Id. 

(5.)   Same. 

Very  little  evidence  of  intent  to  take  up  a  new  domicile  is  necessary 
'in  the  case  of  an  unmarried  woman  or  widow  who  continuously  resides 
in  a  place  far  from  her  domicile  of  origin.     Id. 

GUARDIANS. 
(1.)   Infants  —  Application  for  letters  of  guardianship  —  Burden  of 
PROOF  —  Establishment  of  relationship  —  Preference  as  to  relation- 
ship.    See  Matter  of  Curtin 178 

(2.)  Same — Of  infants  —  When  order  dispensing  with  security  will 
BE  denied  —  Code  Civ.  Pro.,  §  2650. 

An  application  under  section  26i50  of  the  Code  of  Civil  Procedure  (New 
Surrogate's  Law  of  1914)  for  an  order  dispensing  with  security  by  the 
guardian  of  an  infant  will  be  denied.     Matter  of  Kaufman 101 

(3.)  Guardian  and  ward  —  Suit  against  guardian  for  accounting  — 
Release  of  claims  construed — Limitation  of  action  against  trustee. 
Action  against  a  guardian  brought  by  his  ward  to  compel  him  to 
account  for  a  legacy  which  he  had  received  as  guardian  and  for  which  he 
had  failed  to  account.  The  defendant,  father  of  the  plaintiff,  who  had 
been  associated  with  him  and  another  son  in  businese,  set  up  as  a 
defense  a  general  release  of  all  claims  against  him  executed  by  the  sons. 
Release  construed,  and  held,  to  refer  only  to  claims  relating  to  business 
transactions  between  the  parties  and  not  to  release  the  claim  against  the 
father  as  guardian.     Mitchell  v.  Mitchell 51 

<4.)   Same. 

The  general  rule  is  that  where  a  release  contains  a  recital  of  a  par- 
ticular claim,  obligation  or  controversy,  and  there  is  nothing  in  the  face 
of  the  Instrument  other  than  general  words  of  release  to  show  that  any- 
thing more  than  the  matters  particularly  specified  was  intend^  to  be 
discharged,  the  general  words  of  release  are  deemed  to  be  limited 
thereby.      Id. 

<5.)  Same. 

As  the  defendant  was  the  guardian  of  an  express  trust,  the  Statute  of 
Limitations  did  not  begin  to  run  against  the  claim  of  the  ward  until  the 
guardian  had  accounted-  or  repudiated  the  trust.    Id. 
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(6.)  Special  ouabdians  —  Testamentary  —  Wills  —  CJode  Civ.  Pbo.,  §§ 
1210,  2534. 

A  "  party "  for  whom  under  section  2634  of  the  Code  of  Civil  Pro- 
cedure a  special  guardian  must  be  appointed  means  a  party  to  be  cited 
under  and  pursuant  to  section  2^10  of  said  code.  Matter  of  Red- 
aeld.  .  . 230 

(7.)  Same. 

An  infant  grandson  of  a  testatrix  and  a  cestui  que  trust  under  her 
will,  whose  father  is  living  is  neither  an  heir  at  law  nor  next  of  kin  of 
the  testatrix,  and  where  he  is  not  designated  in  the  will  as  an  executor, 
tevtamentary  trustee  or  guardian,  he  is  not  entitled  to  have  service  of 
the  citation  made  upon  him;  neither  is  he  a  party  to  a  proceeding  to 
have  the  will  admitted  to  probate.     Id. 

(8.)  Same. 

Where  on  the  probate  proceedings  said  infant  who  was  upwards  of 
eighteen  years  of  age  did  not  petition  for  the  appointment  of  a  special 
guardian  and  his  general  guardian  did  not  appear  for  him,  but  due  and 
timely  service  of  the  citation  having  been  made  upon  his  father  as 
testamentary  trustee,  the  proper  party  to  be  served  on  behalf  of  said 
infant  and  who  appeared,  it  was  not  necesisary  to  appoint  a  special  guar- 
dian for  the  infant.     Id. 

HUSBAND  AND  WIFE. 
( 1. )  When  tenants  in  common  —  Contracts  —  Evidence  — When  secub- 

ITIES  not  subject  TO  TRANSFEB  TAX. 

Where  a  husband  and  wife  rent  a  safe  deposit  box  they  are  tenants 
in  common  of  the  lease  and  securities  which  are  the  separate  property 
of  each  placed  in  the  box  by  one  of  them  remain  his  or  her  property 
unless  the  ownership  be  changed  by  contract.     Matter  of  Squibb . .     526 

(2.)  Same. 

Where  upon  the  death  of  the  wife  there  were  found  securities  in  the 
box  concededly  belonging  to  her  and  other  securities,  which  originally 
belonged  to  her  husband,  were  in  an  em^lope  indorsed  to  the  effect  that 
the  contents,  life  insurance  bonds,  were  the  property  of  the  wife,  held, 
that  in  the  absence  of  proof  of  delivery  of  the  bonds  to  the  wife  and  her 
acceptance  thereof  for  the  purpose  of  making  a  present  gift  the  owner- 
ship of  said  bonds  remained'  in  the  husband  and  were  not  subject  to  a 
transfer  tax  as  a  part  of  the  wife's  estate.     Id. 

NOTES. 

NOTE  ON  CODE  CIV.  PRO.,  §  2650 IM 

NOTE   ON  JOINT   SAVINGS   BANK   ACCOUNT  BY  HUSBAND  AND 
WIFE 454 
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PARTNERSHIP. 
(1.)  Dbfinitiow  of  "good- will"  —  Ck>iTTBAOTS  —  When  fibm  name  ex- 
clusive   FBOPEBTY    OF    SUKViyiNO    PABTNEBS  —  TBANSFEB    OF    DECEDENT'S 
interest  in  good- will  of  BUSINESS  NOT  SUBJECT  TO  ISAN8FEB  TAX. 

The  "  good-will  **  of  a  partner&bip  business  is  an  economic  value  recog- 
nized in  law  and  denoting  the  chance  of  future  profit  while  carrying  on 
an  established  business  of  repute  in  public  consideration. 

While  "  good-will  *'  as  so  defined  belongs  primarily  to  the  partnership 
as  a  whole,  it  may  be  the  subject  of  disposition  or  contract  inter  vivos. 
Matter  of  Borden.  496 

(2.)  Same. 

Where  by  the  express  terms  of  a  partnership  agreement  the  firm  name 
upon  the  death  of  a  member  thereof  becomes  the  exclusive  property  of 
the  surviving  partners,  and  it  is  obvious  from  the  provisions  of  the 
partnership  agreement  that  the  parties  thereto  did  not  intend  that  the 
representatives  of  a  deceased  partner  should  receive  from  the  surviving 
partners  any  financial  consideration  on  account  of  the  deceased  partner's 
interest  in  the  firm  name,  the  transfer  of  decedent's  interest  in  the  good* 
will  to  the  surviving  partners  by  virtue  of  the  partnership  agreement 
does  not  constitute  a  taxable  transfer  under  the  provisions  of  the  Tax 
Law.     Id. 

PRACTICE. 
(1.)  Depositions  —  Examination  vefgbr  tbial  —  Evi3>encb  —  Cons  Civ. 
Pbo.,  §  873. 

Where,  on  allegations  that  one  named  as  executor  in  a  will  was 
physically  and  mentally  incapable  of  performing  the  duties  of  executor 
objections  were  filed  to  the  issuance  of  letters  testamentary  to  him,  and 
it  does  not  appear  from  the  moving  papers  that  his  testimony  if  taken 
before  the  trial  would  be  used  upon  the  trial  of  the  issue  raised  by  the 
objection,  and  that  an  examination  as  to  his  mental  capacity  can  be 
conducted  as  efi'ectively  on  said'  trial  as  on  an  examination  before  trial 
under  section  873  of  the  Code  of  Civil  Procedure,  the  application  for  an 
examination  into  the  matter  before  trial  will  be  denied.  Matter  of 
Leland 493 

(2.)  DisoovEBY — In  Subbooate's  Coubt  —  When  not  entitlbd  to  jubt 
tbial. 

The  petitioner  in  a  discovery  proceeding  in  the  Surrogate's  Court  is 
not  entitled  to  a  jury  trial  as  matter  of  right.     Matter  of  Callahan.    492 
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( 3. )   Special  pboceeding  —  Pbooeeding  to  obtain  will  allboed  to  hate 

BEEN  EXECUTED  SUBSEQUENT  TO  THE  WILL  ADMITTED  TO  PBOBATE WhEN 

OBDEB  OF  Appellate  Division  affibhing  obdeb  to  subbogate  is  final 
obdeb  and  appealable  to  Coubt  of  Appeals. 

Where  a  will  of  a  decedent  ha«7  been  admitted  to  probate  and  a 
proceeding  is  afterwards  commenced  in  the  Surrogate's  Court  upon  the 
petition  of  an  heir  at  law  asking  for  an  order  requiring  a  certain  person 
to  show  cause  why  he  should  not  produce  a  will  alleged  to  have  been 
executed  by  decedent,  subsequent  to  the  will  admitted  to  probate,  which 
is  alleged  to  be  in  his  pos'^ession,  such  proceeding  is  an  independent 
special  proceeding,  and  hence  an  order  of  the  Appellate  Division  affirming 
an  order  of  the  Surrogate's  Court  vacating  the  order  to  show  cause  is  a 
final  order  in  such  proceeding  and  is  appealable  to  the  Court  of  Appeals. 
Matter  of  Hardy 18 

(4.)  Same  —  When  petitioneb  intebested  in  estate  sufficiently  to 

MAINTAIN  pboceeding. 

Decedent,  by  a  will  which  has  been  admitted  to  probate,  gave  all  of 
his  property  to  the  Metropolitan  Museum  of  Art.  Subsequently  the 
heirs  at  law  and  next  of  kin  of  decedent  entered  into  an  agreement 
with  the  museum  by  which,  in  consideration  of  a  oertain  sum  paid  to 
them,  they  released  to  the  museum  all  right,  title  and  interest  in  and 
to  any  property  of  decedent  which  they  had  or  might  have.  Thereafter 
a  proceeding  was  commenced  in  the  Surrogate's  Court  by  a  brother  of 
decedent  upon  a  petition  asking  for  an  order  requiring  a  designated 
person  to  show  cause  why  he  should  not  produce  a  will  alleged  to  have 
been  executed  by  decedent,  subsequent  to  the  will  which  had  been  ad- 
mitted to  probate,  which  was  alleged  to  be  in  his^  possession,  and  the 
Surrogate's  Court  made  an  order  which  required  the  production  of  the 
alleged  will.  This  order  was  reversed  by  the  Appellate  Division. 
Thereafter  a  sister  of  decedent  filed  a  petition  claiming  to  be  interested 
in  the  estate,  making  substantially  like  allegations  as  those  made  by  her 
brother.  Upon  this  petition  she  obtained-  an  order  requiring  such  person 
to  show  cause  why  he  should  not  produce  the  will  of  decedent  alleged  to 
be  in  his  possession.  Upon  the  hearing  upon  said  order  and  petition  and 
opposing  affidavits,  the  Surrogate's  Court  vacated  and  set  asidte  the  order, 
although  petitioner  stated'  that  she  was  prepared  to  offer  additional 
testimony  concerning  the  existence  of  said  will.  The  surrogate  recited 
as  authority  for  such  decision  the  opinion  of  the  Appellate  Division  in 
the  proceeding  previously  instituted  by  the  brother  of  the  petitioner  here- 
in. Held,  error ;  that  the  petitioner  was  in  no  way  a  party  to  the  pro- 
ceeding commenced  by  her  brother  and  is  not  bound  by  the  decision 
therein;  that,  although  the  petitioner  is  bound  by  the  agreement  with 
the  Museum  of  Art  until  it  is  successfully  attacked^  she  is  interested  in 
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the  estate  of  decedent  (Code  Civ.  Pro.,  §§  2607,  2768,  aubd.  11),  her  in- 
terest being  contingent  upon  the  production  and  probate  of  the  alleged 
subsequent  will  and  upon  the  annulment  of  the  contract  with  the  Museum 
of  Art.     Id. 

(6.)  sukbogate  op  queens  county* — rioht  to  compensation  fob  draw- 
ing jurors  under  section  26  op  judiciary  law  —  public  officers  — 
Extra  compensation  for  additional  services. 

The  surrogate  of  the  county  of  Queens  is  not  entitled  to  compensation 
for  the  drawing  of  jurors  under  section  26  of  the  Judiciary  Law  provid- 
ing for  compensation  "  to  each  judge,  including  each  justice  of  the 
Supreme  Court,  for  the  services  perA>rmed  by  him  in  connection  with  the 
drawing  of  jurors,"  notwithstanding  the  provisions  of  the  Code  of  Civil 
Procedure  for  the  drawing  of  jurors  for  services  in  the  Surrogate's  Court. 
People  ex  rel.  Noble  v.  Mitchell 42 

<6.)   Same. 

Additional  services  required  of  an  officer  in  the  discharge  of  his  office 
do  not  afford  to  him  the  right  of  additional  compensation,  and  there 
arises  no  implication  that  there  was  legislative  intent  to  requite  for 
such  services.  Right  to  such  additional  compensation  must  appear  in 
the  plain  expression  of  the  statute.    Id. 

See  Attorney. 

<7.)  Surrogate  —  Power  under  Surrogates'  Act  of  1M4  —  Rules  of 
Surrogates'  Court  —  Code  Civ.  Pro.,  §  2538. 

Where,  pursuant  to  Rule  VII  of  the  Surrogates'  Court  of  the  county 
of  New  York,  one  of  the  surrogates  has  granted  the  usual  interlocntory 
order  for  trial  by  jury  of  stated  issues  in  a  contested!  probate  proceeding, 
a  motion  thereafter  made  before  the  other  surrogate  for  an  order 'trans- 
ferring the  issues  to  a  Trial  Term  of  the  Supreme  Court  pursuant  to 
section  2538  of  the  Code  of  Civil  Procedure  will  be  denied  solely  on  the 
ground  that  under  the  Surrogates'  Act  of  1^14  the  court  was  with<^t 
power  to  make  the  order  sought.     Matter  of  Eno 303 

(8.)  Same  —  Procedure  under  new  law  —  New  trial  —  Eyidenoe  — 
When  verdict  set  aside  —  Wills. 

Where  at  the  close  of  the  evidence  in  a  contested  probate  proceeding 
the  surrogate,  on  all  the  controverted  questions  of  fact  put  to  the  jury 
by  an  interlocutory  order  based  on  contestants'  objections  and  diemanding 
a  jury  trial,  directs  a  verdict  substantially  in  favor  of  the  will,  the 
proper  practice,  in  order  to  give  the  surrogate  time  for  appropriate  con- 
sideration of  the  merits,  is  to  direct  proponent  to  move  pursuant  to 
section  1233  of  the  Code  of  Civil  Procedure  for  judgment  at  a  later  day 


580  INDEX. 

in  the  term  on  the  answers  of  the  jury  and  at  the  same  time  to  direct 
the  contesrtants  to  move,  at  a  date  deferred,  for  a  new  trial  on  the  minutes 
pursuant  to  section  999  of  the  Cknle  of  Civil  Procedure.  Matter  of 
Dorsey 360 

(9.)  Tbial — In  contested  pbobate  pboceeding  —  New  Sxtbbogates'  Law 
—  When  motion  fob  new  tbial  denied. 

The  course  of  a  jury  trial  in  a  contested  probate  proceeding  nrests 
largely  in  the  discretion  of  the  surrogate  presiding  at  the  trial,  and  where 
the  order  of  proof  and  the  condluct  of  the  trial  on  the  issues  submitted 
to  the  jury  under  the  new  Surrogates*  Law  were  correct  a  motion  for 
judgment  on  the  findvings  of  the  jury  in  favor  of  the  will  will  be  granted 
and  a  motion  for  a  new  trial  denied.        Matter  of  Vetter. 439 

(10.)  Same. 

The  practice  on  the  trial  of  contested  probate  proceedings  with  juries 
under  the  new  Surrogates'  Law  indicated.    Id. 

11.  Evidence  —  When  declabations  by  decedent  competent — Common- 
law  mabbiaoes  —  Husband  and  wife  —  Attobneys  —  Code  Civ.  Pbo., 
§  835.    Matter  of  Reinhardt 469 

PROBATE. 

(1.)  Filing  objections  to  pbobate  op  will  —  Exectjtobs  and  adminis- 
TBATOBS  —  Evidence  —  Code  Civ.  Pbo.,  §  836. 

The  Aisband  of  testatrix  who  filed  objections  to  the  probata  of  her 
last  will  and  testament  died'  before  the  matter  came  on  for  hearing. 

Held,  that  his  executor,  who  was  made  a  party  to  the  proceeding,  was  a 
"  party  in  interest "  within  the  meaning  of  section  836  of  the  Code  of 
Civil  Proced^ure  and  that  his  waiver  was  sufficient  to  warrant  the  recep- 
tion of  the  testimony  of  the  physician  who  attended  testatrix  immediately 
before  her  death  thitt  at  the  time  she  executed  the  will  she  lacked  testa- 
mentary capacity.     Matter  of  Mele 340 

(2.)  Wills  —  Pboceeding  fob  pbobate  in   Subbogate's  Coubt  —  Whkk 

JUBY  TBIAL  demanded  —  NeW  TBIAL  —  EVIDENCE  —  VeBDICT  —  WHEN 
MOnON  TO  SET  ASIDE  VEBDICT  DENIED. 

The  verdict  of  a  jury  in  a  proceeding  for  the  probate  of  a  will  in  the 
Surrogate's  Court  is  conclusive,  and  while  the  court  is  under  the  serious 
responsibility  of  setting  aside  the  verdict,  if,  upon  ground<B  well  recog- 
nized, it  should  not  endure,  there  can  be  no  interference  with  the  verdict 
unless  it  be  accompanied  by  an  order  for  a  new  trial  by  jury,  and  if  the 
verdict  be  not  set  aside  there  is  no  power  in  the  court  to  proceed  to 
decree  in  defiance  of  the  findings  of  the  jury.    Matter  of  Dunn 361 
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(3.)  PBACTICB  —  COIVTESTED  PBOBATE — TBIAL  BT  JUBY  —  FBAMINO  OF 
IS8I7BS. 

A  surrogate  is  not  ibound  by  the  fincMngs  of  the  jury  in  a  contested 
probate  proceeding.     Matter  of  Plate 206 

<4.)   Same. 

Whether  a  surrogate  shall  grant  or  refuse  an  application  for  an  order 
for  framed  issues  in  a  contested  probate  proceeding  ie  a  matter  for  the 
exercise  of  his  discretion  upon  consideration  of  the  circumstances  of 
each  particular  case.    Id. 

(5.)  Samk. 

The  determination  of  the  special  iesues  for  the  jury  in  a  contested 
probate  proceeding  is  a  part  of  the  trial,  and  where  the  issues  are  to  be 
framed  in  advance  of  the  trial  in  the  Surrogate's  Court  of  the  county  of 
New  York  they  should  be  framed  and  settled  only  on  regular  notice  of 
settlement  as  required  by  section  970  of  the  Code  of  Civil  Procedure, 
rule  31  of  the  General  Rules  of  Practice  and  rule  7  of  Practice  of  the 
Surrc^ate's  Couart.    Id. 

I 

<8.)  Pbobate  op  wiix  in  fobeion  State  —  If  such  State  does  not  be- 
quibe  notice  to  pasties  intebested  such  pbobate  is  binding  upon 
such  pabties  besidino  in  this  state. 

A  proceeding  to  probate  a  will  does  not  require  service  of  process  upon 
all  parties  interested,  even  though  non-residents,  but  is  in  the  nature  of  a 
proceeding  in  rem  where  such  service  may  be  dispensed  with  by  statute. 
Matter  of  Horton 641 

(9.)  Same. 

If  a  Probate  Court  of  another  State  otherwise  has  jurisdiction  it 
may  itiake  a  decree  admitting  a  will  to  probate  which  is  binding  upon 
non-residents,  even  though  notice  has,  by  statute,  been  dispensed  with 
on  the  original  probate,  and  such  probate  becomes  conclusive  in  the 
absence  of  contest  within  such  period  as  is  provided  by  the  lawa  of  that 
State.  It  is  error  when  a  will  is  offered  for  probate  in  this  State  under 
such  circun^tanoes  to  reject  evidence  of  such  probate  proceedings.  (Code 
Civ.  Pro.,  §  2620.)      Id. 

<  10. )  Wills  —  Pbobate  of  —  Renunciation  of  appointment  as  adminis- 

TBATOB    WITH    WILL   ANNEXED  —  VACATION    OF   JUDGMENT   ISSUED   OUT   OF 

Subbooatb's  Coubt  —  SuPBEMB  CouBT  —  MOTIONS  AND  OBDEBS.    Matter 
of  M<iTevey 168 
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(11.)  Sebvice  —  Of  citation,  how  made  —  Order  for  —  Jurisdiction  op 
SURROGATE  — Ck)DE  Civ.  Pro.,  §§  796,  7»7,  2626,  2626,  2686. 

Where  in  a  proceeding  for  the  sale  of  a  decedent's  real  estate  the  Burro- 
gate,  under  section  2636  of  the  Code  of  Civil  Procedure,  directs  that  the 
notice  of  the  application  to  all  persons  interested  shall  be  given  by  the 
issuance  of  a  citation,  service  thereof  must  be  made  strictly  in  accord- 
ance with  sections  2625  and  2626  of  said  Code,  and  a  provision  of  the 
order  directing  the  issuance  of  the  citation  that  it  be  served  personally 
or  by  nmil  in  the  manner  prescribed  by  sections  796  and'  797  of  said 
Code  is  unauthorized.     Matter  of  Smart 186 

(12.)  Same. 

Where,  pursuant  to  an  order  for  the  service  of  a  citation  containing 
such  a  provision,  it  was  served  upon  all  resident  creditors  by  mail,  and 
on  non-resident  creditors  by  mailing  without  publication,  the  surrogate 
acquired  no  jurisdiction  as  no  proper  legal  service  of  the  citation  had 
been  made.     Id. 

( 13. )  Wills  —  Probate  of  —  Consolidation  of  two  proceedings  —  Whew 

JURY  trial  granted. 

Where  in  both  of  two  proceedings  for  the  probate  of  distinct  instru- 
ments executed  on  different  dates  as  a  last  will  and  testament  the  parties 
are  identical  and  no  issues  have  been  tried  in  either  proceeding,  an  order 
for  the  consolidation  of  both  proceedings  may  be  granted  in  the  discre- 
tion of  the  surrogate.     Matter  of  Potter 2^ 

(14.)  Same. 

Where  in  the  proceeding  for  the  probate  of  the  earlier  dated  will  a 
written  demand  for  trial  jury  was  made  by  the  proponents  and  in  the 
proceeding  for  the  probate  of  the  will  of  later  date  a  demand  for  a 
jury  trial  in  the  objections  was  filed  on  the  return  day  of  the  citation, 
and  the  demand  in  each  proceeding  was  made  before  any  party  had  b^fun 
to  try  any  controverted  question  of  fact,  the  demands  in  both  proceed- 
ings were  seasonable,  and  an  order  will  be  granted  consolidating  both 
proceedings  and  granting  a  jury  trial  of  the  issues.     Id. 

(15.)  Wnxs  —  Attesting      witnesses  —  Evidence  —  When      probate 

DENIED. 

The  attesting  witnesses  of  a  will  in  direct  contradiction  tcrthe  state- 
ments contained  in  the  attestation  clause  testified  that  the  dteoedent  wa» 
unconscious  when  the  alleged  will  was  executed,  that  he  did  not  declare 
it  to  be  his  will  nor  a«sk  them  to  act  as  witnesses  and  that  the  cross 
mark  which  appeared  in  lieu  of  his  signature  was  made  with  the  assist- 
ance of  another  who  was  present  at  the  time  and  guided  the  decedent's 
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hand.     The  testimony  of  another  witness  who  was  present  at  the  time  the 
alleged  will  was  executed  was  to  the  effect  that  it  was  duly  executed. 

Held,  in  denying  probate,  that  the  due  execution  of  a  propounded 
document  may  be  shown  by  witnesses  other  than  the  attesting  witnesses; 
that  as  a  rule  the  testimony  of  such  witnesses  is  not  entitled  to  the 
same  weight  as  is  given  to  that  of  attesting  witnesses;  that  a  will  may 
be  admitted  to  probate  even  against  the  testimony  of  the  attesting 
witnesses;  that  the  burden  of  proving  the  exiecution  of  the  propounded 
instrument  with^the  formalities  as  required  by  law  and  by  a  competent 
testator  still  remains  upon  the  proponent,  and  that  the  proponent  in 
this  matter  had  failed  to  sustain  the  burden  placed  upon  him.  Matter 
of  Christoffel 486 

(16.)  Wills  —  When  admittei)  to  fbobate  as  will  of  pebsonal  fbop- 
ebty  may  be  also  admitted  as  will  ol'  seal  pbopebtt. 

Where  a  will  relating  to  both*  real  and  personal  property  is  probated 
as  a  will  of  personal  property  only,  it  may,  on  allegations  that  at  the 
time  it  was  offered'  for  probate  proponent  was  ignorant  of  the  existence 
of  any  real  property,  be  admitted  to  probate  as  a  will  of  real  property 
also.     Matter  of  Neil 616 

SAVINGS  BANKS. 
(1.)  When  account  opened  in  name  op  httsband  and  wife — To  whom 

DEPOSIT  BELONGS  —  EVIDENCE. 

Where  at  the  time  a  savings  bank  account  was  opened  in  the  names  of 
husband  and  wife  there  was  no  proof  as  to  the  ownership  of  the  funds 
deposited',  or  any  part  thereof,  in  the  absence  of  evidence  of  an  agree- 
men  or  intention  that  the  deposits  were  jointly  owned,  or  that  either 
party  to  the  account  should  take  by  survivorship,  the  deposit  belongs 
to  the  wife  who  survived  her  husband  and  forms  no  part  of  his  estate. 
Matter  of  Missionary  Society 461 

(2.)    JUBISDICTION  OF  SURBOOATE  —  CONFLICTING  CLAIMS  TO  SAVINGS  BANK 

DEPOSIT  —  When  decree  of  subbooate  no  bar  to  action. 

The  Surrogate's  Court  has  no  jurisdiction  to  determine  whether  a 
savings  bank  deposit  formerly  owned  by  a  decedent  belongs  to  his  estate 
or  to  a  claimant  to  whom  it  is  alleged  he  assigned  it  during  his  lifetime. 
Hence,  although  the  representative  of  the  decea5>ed  included  the  amount 
of  said  deposit  in  her  accounts  which  were  judicially  settled  and  allowed 
by  the  surrogate,  such  decree  is  not  a  bar  to  an  action  brought  by  the 
other  claimant  against  the  savings  banks  to  recover  the  amount  of  the 
deposit. 

The  claimant  to  the  deposit  was  not  obliged  to  raise  the  issue  as  to  her 
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owBer»hip  in  the  Surrogate's  CovlH  by  objecting  to  the  account  of  the 
representative.      Fribourg  v.  Emigrants  Ind.  Savinge  Bank IM 

(3.)  Banks  —  Dsgbmbvt's  estate  —  Transfee  op  sayinob  bank  dbfosit 
to  bxbcutob  on  demand  —  personal  loan  to  executob  on  beoubitt  09 
pass  book  —  When  no  implied  teust  in  fatob  or  legatees  —  Faildbb 

TO  SHOW  NEGLIGENCE  OB  BAD  FAITH  —  LiSN  OF  LENDER  IS  PBIOB  TO  EIGHT 

OF  LEGATEE.     Wickenheiser  ▼.  The  Colonial  Bank 119 

STATUTE  OF  LIMITATIONS. 
When  begins  to  run  —  Disputed  claims  against  estate  —  When  claim 

ALLOWED. 

Upon  the  bearing  of  a  disputed  claim  against  an  estate  it  appeared 
that  claimant  docketed  a  deficiency  judgment  in  foreclosure  againsi 
decedent  and  another,  having  theretofore  signed  an  agreement  at  the 
request  of  their  attorney  by  the  terms  of  which  claimant  was  noi 
entitled  to  enforce  any  deficiency  judgment  by  execution  until  after  the 
death  of  both  defendants  in  the  foreclosure  action.  It  further  appeared 
that  both  said  agreement  and  a  deed  of  certain  real  estate  by  decedent 
were  recorded  together.  The  other  defendant  in  the  foreclosure  action 
died  before  the  decedent  herein,  who  used  said  agreement  to  duscharga 
the  lien  of  the  deficiency  judgment  upon  the  real  property  sold  after  the 
docketing  thereof.  Heldy  that  because  of  said  agreement  the  Statute  of 
Limitations  did  not  begin  to  run  until  the  death  of  decedent  herein,  and 
that  the  claim  should  be  allowed,  with  interest  from  the  date  of  entry 
of  the  deficiency  judgment.     Matter  of  Sanford 383 

TRANSFER  TAX. 

(1.)  Taxes  —  Transfer  taxes  —  When  transfes  tax  mat  be  imposed  — 
Double  taxation  —  Tax  Law,  §  220(0). 

Under  section  220(6)  of  the  Tax  Law,  which  provides  that  whenerer 
a  person  shall  exercise  a  power  of  appointment  such  appointment  ^all 
be  deemed  a  transfer  taxable  in  the  same  manner  as  if  the  property 
belonged  absolutely  to  the  donee  of  the  power,  a  transfer  tax  may  be 
imposed  upon  property  passing  under  a  power  of  appointment  exercised 
by  a  life  tenant.     Matter  of  TilHnghast 208 

(2.)  Same. 

The  fact  that  such  property  was  taxed  as  part  of  the  estate  of  the 
donor  of  the  power  cannot  prevent  its  taxation  under  said  section  of 
the  Tax  Law;  the  remedy  of  those  interested  in  preventing  double 
taxation  is  by  a  modification  of  the  order  entered  in  the  estate  of  ths 
donor  of  the  power.     Id. 
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(3.)  Same  —  Assessing  tbansfeb  tax  —  When  Subbooatx's  Coubt  witk« 
out  jurisdiction  to  declabb  estate  of  dbosdent  exempt  unoeb 
Tbansfeb  Tax  Law.     See  Matter  of  Drake 279 

(4.)  Same  —  Assessing  of  tbansfis  tax  —  Appeal  —  Evidence  —  Tax 
Law,  §  232  —  Evidence  —  Contbaotb  —  Appeal  —  When  obdeb  assess- 
ing TBANSFEB  TAX  AFFiBMED.    See  Matter  of  Mills 197 

(5.)  Testamentary  tbustees  —  Intermediate  judicial  settlement  09 

account  —  EXBCUTOBS  AND  ADMINISTRATOBS  —  WiLLS  —  ACCOUNTING  BT 

TBUSTEES.  See  Matter  of  Keane 404 

(6.)  Taxes  —  Tbansfeb  tax  —  Pbopebtt  passing  undeb  exebcisb  of 

4 

POWEB  OF  APPOINTMENT  —  REFUND  OF  TAXES  —  ESTATE  IN  BEMAINDEB. 

Upon  the  death  of  testator's  widow  the  property  paasing  by  virtue  of 
her  exercise  of  a  power  of  appointment  by  will  given  by  his  will  con- 
tingent upon  her  remaining  his  widow  is  subject  to  a  transfer  tax  as  a 
part  of  her  estate.     Matter  of  TilLinghast 282 

<7.)  Same. 

Where  it  appears  that  the  contingent  power  of  appointment  has  been 
exercised,  the  surrogate  has  power  to  modify  an  order  fixing  a  tax  upon 
the  property  as  a  part  of  the  estate  of  the  donor,  but  he  has  no  juris- 
diction to  direct  the  state  comptroller  to  refund  the  d'iff'erence  between 
the  amount  of  tax  assessed  by  the  original  order  and  the  amount  asssssed 
by  the  modified  order.     Id. 

<8.)  Same. 

The  remainder  estate  passing  as  it  did  under  the  power  of  appointment 
and  not  under  the  original  will  was  not  subject  to  a  transfer  tax.     Id. 

(9.)  Same  —  Tbansfeb  tax  —  When  pbopebtt  in  fobbign  State  not  sub- 
ject TO  tbansfeb  tax  IN  THIS  STATE. 

Where  decedent  at  the  time  of  his  death  held  the  legal  title  to  eertain 
real  estate  situated  in  the  State  of  New  Jersey  neither  it  nor  the  money 
unpaid  upon  contracts  for  the  sale  thereof  is  subject  to  a  transfer  tax  is 
this  State.     Matter  of  Wolcott 279 

(10.)  Same  —  Tbansfeb  tax  —  Distinction  between  besidenge  and  won- 

BESIDENCB  —  DOMICILE — DeOLABATIONS    BT    DECEDENT — PbOCEEDING   BE* 
lOBB  TAX  APPBAISEB  NOT  A  ."  TBIAL  "  —  COMMON  LAW  BULES  OF  EVIDEirCB. 

See  Mater  of  Martin 286 
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( 11. )  Same  —  Tba?k8feb  or  bo^bs  A3n»  noKTBAfics  ox  ibai.  estah 

TO  TAXATION. 

A  transfer  of  bonds  and  mortgages  on  real  estate  in  tbia  Stale  ^ 
▼irtoe  of  a  power  of  appoiotnient  exercised  by  the  decedent  is  to  be 
regard^  as  bi%  property  for  tbe  pnrpoees  of  the  Transfer  Tax  Law  and 
ia  aabject  to  taxation  under  the  proTisions  of  that  law  in  force  at  tlie 
dateof  his  death.     Matter  of  Warden 347 

( 12. )  Tkt-stezs  —  Gift  to  execctobs  ts  tkust  —  Whex  tihx  testbi  is 

SmESETTTATITES  —  PBOVISIO^S    OF   DBCXEE   OS    JUIIiClAI.    SCTTIXMENT  OT 
ACOOUXTS. 

A  gift  to  executors  in  trust  for  a  certain  person,  the  income  to  be 
banded  to  her  and  at  her  decease  the  principal  to  "  go  to "  her  dau^tcr 
who  was  living  at  the  time  the  will  took  effect,  is  a  vested  lemaiBder. 
and  upon  the  death  of  the  remainderman  title  Tested  in  ber  representa* 
tives,  and  there  being  no  unpaid  debts  and  no  ancillary  representatire 
in  this  jurisdiction,  all  parties  being  before  the  court,  the  decree  upon 
the  judicial  settlement  of  the  account  of  the  proceedings  of  the  testa- 
mentary trustee  should  provide  for  payment  to  those  entitled  directly. 
Matter  of  Van  Kleeck 417 

(13.)  Taxes  —  Traxspeb  tax  —  Report  of  tax  apfbaiseb  as  to  bate  or 
TAXTio:^  trpox  legacy  —  Deductio:? s  —  Evibexce  —  Tax  Law,  §  221a. 

Where  a  transfer  tax  appraiser  reported  that  a  legatee  under  the  will 
was  a  grandniece  of  decedent  and  that  the  legacy  should  be  taxed  at  tibe 
rate  of  five  per  cent.,  but  the  evidence  shows  that  decedent  for  more 
than  ten  years  immediately  prior  to  her  death  stood  in  the  mutually 
acknowledged  relation  of  parent  to  the  legatee  within  the  meaning  of 
section  221a  of  the  Tax  Law,  the  legacy  to  her  is  taxable  at  the  rate  €i 
one  per  cent.     Matter  of  Kirtland 206 

(14.)  Sake. 

The  tax  appraiser  should  have  deducted  from  the  assets  of  decedent 
within  the  State  of  New  York  the  expenses  of  adkninistration  and  com- 
missions allowed  by  the  laws  of  this  State  and  also  the  proportion  af 
the  debts  due  to  non-residents  and  administration  expenses  incurred  in 
the  State  of  decedent's  domicile  which  the  net  Xew  York  assets  bore  to 
the  entire  assets  of  the  estate.     Id. 

(16.)  Same.  —  Transfer  tax  —  Assessi.xo  tax  upox  mortgage  —  What 

IS  BUFKiOlEyT  proof  AS  TO  VALUE  OF  MOBTQAOB — ^AFFEAL — EXECUTORS  AND 

ADMINISTRATORS  —  CoDE  Civ.  Pro.,  §  2763.     See  Matter  of  Bell...     337 
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(16.)  Same  —  Gift  of  income  to  wipe  dubino  life  wtth  power  to  dis- 
pose OF  one- HALF  OF  BEMAINDEB  BY  WILL — WhEN  NOT  SUBJECT  TO 
TBANSFEB  TAX  —  VYhEN  BEMAINDEB  TAXABLE  —  TaX  LaW,  §  230. 

Deoedient  gave  the  income  of  all  his  estate  to  his  wife  during  her  life, 
with  pow<'T  to  dispose  of  one-half  of  the  remainder  hy  her  will.  He  also 
empowered  her  to  use  so  much  of  the  principal  of  the  estate  as  she  con- 
sidered necessary  for  enjoyment  and  support,  and  provided  for  the  dis- 
position of  any  part  of  his  estate  not  used-  by  her  during  her  lifetime, 
or  disposed  of  by  virtue  of  the  power  of  appointment.  Held,  that  one^ 
half  of  the  remainder  over  which  the  widow  was  given  the  power  of 
appointment  was  not  presently  subject  to  a  transfer  tax.  Matter  of 
Neher 444 

(17.)  Same. 

Under  the  provision  of  section  230  of  the  Tax  Xaw  that  where  property 
is  transferred  in  trust  and'  the  interests  of  the  transferees  are  dependent 
upon  contingencies  whereby  they  may  be  defeated  the  tax  shall  be  im- 
posed upon  such  transfer  at  the  highest  rate,  subject  to  return  on  the 
happening  of  a  contingency  whereby  the  property  comes  to  a  person 
exempt  from  the  tax,  the  one-half  of  the  remainder  not  subject  to 
appointment  is  forthwith  taxable.     Id. 

{IS.)  Joint   owneeship  —  How   estabushed  —  Tbansfeb   tax  —  Agbee- 

MENT  BETWEEN  A  HUSBAND  AND  WIFE  AS  TO  JOINT  OWNEBSHIP  OF  SECUB- 
ITIES  —  CONTBACTS. 

Where  an  agreement  made  in  1913  between  a  husband  and  wife  of  the 
first  part  and  a  trust  company  of  thie  other  part  declares  that  securities 
which  were  the  subject  of  the  agreement  were  owned  by  the  husband  and 
wife  jointly  such  statement  is  not  so  unalterably  expressive  of  joint 
ownership  that  it  could  not  upon  resort  to  the  circumstanees  be  found 
consistent  with  ownership  in  common,  but  the  circumstances  tend  only 
to  the  conclusion  that  joint  ownership  was  intended  and  effectuated. 
Matter  of  McElway 624 

(10.)  Same. 

A  provision  of  the  agreement  "that  the  same  might  be  revoked"  was 
not  applicable  to  the  arrangement  by  which  joint  ownership  was  estab- 
lished but  was  confined  to*  the  recall  thereof  between  the  parties 
thereto.     Id. 

m 

(20.)   Same. 

A  stipulation  of  the  agreement  that  the  trustee  should  pay  the  ineome 
of  the  securities  to  the  husband  and  wife  in  equal  shares  was  not  incon- 
sistent with   joint  ownership,   and  the  only  transfer,   whether   of  the 


1 
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secarities  mentioned  in  the  contract  or  those  which  were  later  hrouirht 
within  its  operation,  wa«  a  transfer  oonsnmmated  in  the  liCetinie  of  the 
decedent  and  was  not  then  sobject  to  a  transfer  tax,  nor  did  it  beeooM 
so  onder  chapter  664  of  the  Laws  of  1915.     Id. 

(21. )  Taxvs  —  Tbansfkb  tax  —  Tbdsts — Tax  Law,  §  281. 

A  derise  and  beqnest  of  property  to  a  domestic  incorporated  Tillaga 
in  trust  for  the  benefit  perpetnally  of  the  worthy  indigent  women  of 
the  town  in  which  the  Tillage  is  located  comes  under  both  the  spirit  and 
the  letter  of  section  221  of  the  Tax  Law  proTiding  exemption  to  chari- 
table and  ben^rolent  institutions,  and  is  not  subject  to  a  transfer  tax. 
Matter  of  Albright IW 

( 22. )  Samk  —  Bbqttest  to  '*  VivTSBonoif  ImresnoATioN  Icagub  "  bubjbot 

TO  TftAIf 6FEB  TAX  —  EXECDTOB  KmTETJED  TO  OOMMTSSIONS  A8  TB08TIS. 

An  executor  and  trustee  is  entitled  to  oommissiooa  in  each  capacity. 

A  bequest  to  the  '' ViTisection  Investigation  League,"  a  corporation 
organized  for  the  inveetigation  of  viTisection  both  upon  animals  and 
upon  human  beings,  and  for  carrying  on  any  work  for  the  purpose  of 
rousing  public  sentiment  against  the  evils  of  vivisection,  is  subject  to  a 
transfer  tax.     Matter  of  Howard 345 

(23.)  Wills  —  Tbansfeb  tax  —  The  tebm  "  ghtldben  "  does  not  ikclddb 

OEAIfDOHTLOBCTT,  UNLESS  THESE  IS  SOlfETHINO  IN  THS  WILL  TO  SHOW  THAT 
THE  WOBD  WAS  SO  USED  —  EXEBCTSE  OF  POWE&  OF  APPOINTMENT  BY  BENB- 
FICIABT  OF  TRUST  FUND  —  WHEN  AFPOIN'RES  THEREOF  DO  NOT  TAKE  UNIMEB 

0BI6TNAL  WTLL  SO  AS  TO  AVOID  TBANSFEB  TAX.    See  Matter  of  King. .     536 

(24.)    OONSTITUTTONAL  LAW  —  TAX  LAW,   %  220    (6)  — POWEB  OF  AFPOIWr- 

incNT — Tbansfeb  tax  —  Statutes. 

Section  220  (6)  of  the  Tax  Law  which  declares:  "whenever  any 
person  or  corporation  shall  exercise  a  power  of  appointment  derived 
from  any  disposition  of  property  made  either  before  or  after  the  passage 
of  this  chapter,  such  appointment  when  made  shall  be  deemed  a  transfer 
taxable  un<ler  the  provisions  of  this  chapter  in  the  same  manner  as 
though  the  property  to  which  such  appointment  relates  belonsed  abso- 
lutely to  the  donee  of  «uch  power  and  had  been  bequeathed  or  devised 
by  such  donee  by  will,**  is  conetitutional  when  the  power  of  appointment 
is  exercised  by  will,  even  though  the  transfer  would  not  be  subject  to 
the  tax  except  for  the  exercise  of  said  power.  '  Matter  of  Wendell . .     462 

TRUSTS. 
(1.)  Will  oonsisued  —  Tbust  —  Exeoutobs  dibrcted  to  exebcisb  duties 
OF  musTEEs  —  Bequest  in  tbust  with  bekaindebs  to  pass  undbb 
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BBSIDUABT    CLAUSE    ON    DEATH    OF    BENBFICIABT  —  WhEN     NEPHEWS     EX- 
PRESSLY DISINHERITED  DO  NOT  TAKE  —  WhEN  SUBBOOATE'S  DECREE  NOT  RES 

ADJUDiCATA.     See  Matter  of  Leonanf 96 

(2.)  Trusts  —  Devise  in  trust  —  Infants  —  Wills  —  When  devise  to 

TRUSTEES  subject  TO  POWER  OF  SALE — ACCOUNTING  BY  TBUSTEES. 

Testator,  who  left  but  one  minor  child,  gave  one-third'  of  his  estate  to 
his  executors  in  trust  to  pay  the  net  income  to  his  wife  during  her  life 
or  widowhood,  with  direction  in  the  event  of  her  death  or  remarriage 
to  pay  to  testator's  children  then  under  age  the  net  income  of  a  separate 
one-fifteenth  of  said  trust  estate.  Beld,  that  in  the  event  of  dieath  or 
remarriage  of  testator's  widow  each  child  then  of  age  took  one-fifteenth 
of  the  fund  as  a  devise.     Matteir  of  Magenheimer 448 

(3.)  Same. 

Where  as  to  the  remaining  two-thirds  of  testator's  estate  one-fifth 
thereof  or  two-fifteenths  of  the  estate  was  devised  to  each  child  who 
should  be  of  age  at  the  death  of  testator,  any  child  then  under  age  took 
a  devise  in  trust  of-one-fifteenth  of  the  estate  the  net  income  thereof 
payable  to  him  during  minority  and  the  principal  of  such  two-fifteenths 
at  his  majority.     Id. 

(4.)  Same. 

Where  a  devise  of  testator's  lands  whether  to  trustees  or  indiividuals 
is  subject  to  a  power  of  sale  in  the  executors  alone,  though  they  are 
also  the  trustees,  they,  on  accounting  as  trustees,  are  only  entitled  to 
commissions  upon  that  portion  of  the  estate  devised'  to  them  in  trust.    Id. 

I 

(6.)  Tbust  —  Tbust  fob  chabttable  uses  —  When  motion  by  attobnct- 
gbnebal  to  compel  trustee  to  submit  his  flan  of  dtstbibution  should 


A  motion  by  the  attorney-general  to  compel  a  trustee  under  a  will 
creating  certain  trusts  for  charitable  and  benevolent  uses  and  purposes 
to  submit  his  scheme  and  plan  of  distribution  of  the  funds  of  the  estate 
should  be  denied,  where  there  is  nothing  in  the  moving  papers  to  show 
that  the  trustee  is  not  performing  his  duties  properly,  and  there  is  no 
doubt  as  to  the  intention  of  the  testatrix,  or  the  duties  of  the  trustee  as 
her  representatives.     Buell  ▼.  Gardner 116 

id.)  Tbusts  —  Will  —  Definition   of   chabitable  tbusts  —  Constbuo- 

TION  OF  will  bequeathing  A  TRUST  FUND  OF  WHICH  THE  INCOME  IS  TO  BE 

used  in  maintaining  a  home  for  women  of  a  class  named  thebetn  — 
Validity  of  such  tbust  not  affected  because  a  pbefebencb  is  oitbn 
TO  certain  persons  of  the  class  hpeoified  —  When  possible  insut- 
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riENGT  OF  THE  FUND  DOES   NOT   MAKE  THE  TKCTST   INTAUD.       See  Matter 

of  McDowell 551 

(7.)  Will  —  Tbust  f(«  life  with  bemaindeb  over  —  Dibection  that 

STOCK    DIVIDENDS    BE    UNLAWFULLY    ACCUMULATED  —  WhEN     STOCK    DIVI- 
DENDS  BEPBESENTINQ    INCOME  GO  TO   UFE   BENEFICIARY  —  DISPOSITION    OP 

DIVIDENDS  BEPBESENTINQ  CAPITAL.     See  Matter  of  Megrue 85 

(8.)  Decedent's  estate  —  Execution  by  legatees  of  trust  deeds  as 

SEOUBITY  fob  PAYMENT  OF  BONDS  —  DiSTBlBUTION  OF  ESTATE  UNDEB  SEC- 
TION 2744  OF  THE  Code  of  CmL  Pbocedube  —  Methcm)  of  payment  of 

TBUSTEES    WITH    WHOM    INTEREST    IN    ESTATE    HAD    BEEN    FUDGED.        See 

Matter  of  Titus W) 

(9.)  Tbustees  —  Account  of  testa mentaby  —  When  motion  to  punish 
decbetal  debtob  fob  contempt  gbanted. 

Where  a  decree  entered  on  the  judicial  settlement  of  the  account  of  a 
testamentary  trustee  directs  payments  to  separate  persons  not  united-  in 
interest,  a  motion  by  one  of  them  to  puniah  the  decretal  debtor  as  for  a 
contempt  for  disobedience  of  the  directions  for  payments  contained  in 
the  decree  may  be  granted,  but  only  to  the  extent  of  a  fine  in  a  sum 
representing  the  amount  payable  under  the  decree  to  the  moving  party. 
Matter  of  Ball 316 

( 10. )  Tbust  —  Will  —  Investment  by  tbustees  —  Loan  to  pabtnebship. 
See  Matter  of  Reid 73 

(11.)  Will  —  Tbust  —  Income  fbom  leiasehold  —  Distbibution  or  pbo- 
CEEDS  OF  sale  OF  LEASEHOLD.  See  Fraukel  v.  The  Farmers*  Loan  and 
Trust  Co 143 

^ 

WILLS. 

(1.)  PbeSUMFTION  THAT  WILL  OF  PEBSONAL  PBOPEBTY*  SIPEAKS  OF  THE  TIMS 
OF  DEATH  OF  TESTATOB  —  SuCH  PBESUMPTION  MAY  BE  BEBUTTED  IF  NATUBE 
OF  PBOPEBTY  BEQUEATHED  AND  TESTATOB'S  LANGUAGE  INDICATE  THAT  HB 
INTENDED  THE  WILL  TO  SPEAK  AS  OF  THE  TIME  OF  ITS  MAKING  —  FaCTS 
EXAMINED,   AND   HELD   INSUFFICIENT   TO   BEBUT   SUCH   PBESUMPTION.       See 

Matter  of  Gallagher 530 


\ 


(2.)  Wills  —  Execution   of  —  Contested  pbobate  pboceedino  —  Whew 
bill  of  pabticulabs  denied  —  exercise  of  undue  influence. 

In  a  contested  probate  proceeding  an  application  for  a  bill  of  par- 
ticulars which  must  fttate  the  names  of  the  persons  who,  as  alleged'  by 
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contestant,  exercised  undue  influence  on  testator  in  the  matter  of  the 
execution  of  the  will,  will  be  denied.     Matter  of  Vetter 438 

(3.)   Same  —  Dibections  contained  in  —  Division  among  "issue"  peb 

STIKPES. 

Where  a  will  directs  that  upon  the  death  of  testator's  son,  the  life 
beneficiary  of  the  income  of  her  residuary  estate,  the  e&tate  in  remainder 
shall  be  divided*  among  his  "  issue  '*  per  stirpes,  it  must  be  held  that  it 
was  the  intention  of  testatrix  that  the  issue  of  any  of  the  childten  of 
her  son  who  predeceased  him  should  take  their  parent's  share,  as  had 
testatrix  intended  to  limit  the  distribution  of  the  remainder  to  the  chil- 
dren of  her  son  who  survived  until  the  time  of  distribution  it  was  rea- 
sonable to  assume  that  she  would  have  used  the  word  "  children  **  instead 
of  "  issue  "  and  there  wouldi  have  been  no  occasion  for  the  use  of  "  per 
stirpes,".     Matter  of  Wienholz 263 

(4.)  Bequests  —  Op  government  bonds  and  bank  stock  —  Income  of 

SECUBITIES  ACCBUED  SINCE  DEATH  OF  TESTATRIX.      " 

A  bequest  of  all  government  bond^  and  bank  stock  of  which  testatrix 
might  die  possessed  carries  with  it  all  the  income  of  such  securities 
accrued  since  the  death  of  te&tatrix.    Matter  of  Franklin  Trust  Co. .     446 

(6.)  Wills  —  Constbuction  of  —  Devise  of  beal  estate  in  trust  — 
Pbovisions  fob  disposition  of  income  as  well  as  cobpus  of  beal  estate 
afteb  death  of  life  tenant  defebbed  —  Code  Civ.  Pbo.,  §  2616.  See 
Matter  of  Klumpf 489 

(6.)  Will  —  Constbuction  —  Contingent  bemaindeb  —  Absolute  dibec- 

TIONTO  CONVERT  BEALTT  INTO  PEBSONALITT  —  **  HeIBS."       See  Matter   of 

Fin«k 100 

(7.)  Will  —  Constbuction  of  —  Devise  to  executobs  in  trust  — 
Leoact  —  Residuabt  estate  —  Application  undeb  Code  Civ.  Pbo., 
S  2615. 

Where  executors  alfege  that  it  is  impossible  for  them  to  pay  any  of 
the  general  legacies  until  it  is  determined'  whether  they  are  a  charge 
upon  the  real  estate,  the  surrogate  will  entertain  an  application  under 
section  2615  of  the  Code  of  Civil  Procedure  for  a  construction  of  the  will. 

Where  at  the  making  of  her  will  by  one  who  had  no  immediate  rela- 
tives and  no* one  she  would  be  under  obligation  to  support  the  difference 
between  the  value  of  her  personal  property  and  the  value  of  the  pecuniary 
legacies  bequeathed  by  her  was  so  great  as  to  render  reasonably  certain 
the  conclusion  that  she  then  knew  that  her  personal  property  was  in* 
sufficient  to  pay  the  legacies,  and  she  devises  her  real  estate  to  her 
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executors  in  trust  to  sell  and  dividie  the  proceeds  and  the  entire  residuary 
estate  into  two  equal  shares  one  of  which  was  given  to  a  charitable 
corporation  and  the  other  to  a  friend,  it  will  be  held  that  it  was  the 
intention  of  testatrix  that  the  general  legacies  should,  so  far  as  necessary, 
be  paid  out  of  the  proceeds  realized  from  the  sale  of  the  real  estate  of 
which  she  died  seized.     Matter  of  Noe 270 

( 8. )  Same  —  Pbovisions    op  —  Speoifio    leoaoibs  —  Mobtoaoes  —  When 

SPECIFIC  legatees  ABE  ENTITLED  TO  INTEREST  FROM  DATE  OF  DECEDENT'S 
DEATH. 

A  will  duly  admitted  to  probate  contained  the  following  provision: 
"  Thirteenth.  I  gave  and  bequeath  the  mortgage  now  held  by  me  on 
premises  East  17th  Street,  Borough  of  Manhattan,  City  of  New  York, 
on  which  there  is  now  unpaid  the  sum  of  Forty-five  thousand*  ($45,000) 
Dollars,  to  my  daughters  Lena  Smith  and  Elizabeth  Ochse,  absolutely, 
in  equal  shares,  and  share  alike/'  Interest  had  accrued  upon  this  mortr 
gage  at  the  date  of  the  decedent's  d)eath,  andj  the  question  was  as  to  the 
method!  of  the  distribution  of  the  interest  which  accrued-  between  the 
interest  date  prior  and  that  subsequent  to  the  death  of  the  decedent. 

Held,  that  the  legacy  of  the  mortgage  was  a  specific  legacy  and>  that 
the  specific  legatees  are  entitled)  to  interest  from  the  date  of  the  dece- 
dent's death  instead  of  from  a  date  one  year  thereafter;  that  if  a  legacy 
is  expressed  in  an  amount,  even  though  that  amount  be  payable  out  of 
a  sum  secured  by  a  bond  and  mortgage  or  evidenced  by  some  other 
security,  the  accrued  interest  does  not  pass,  but  if  the  security  itself  is 
bequeathed  the  specific  legatee  is  entitled'  to  such  interest;  and  that  the 
specific  legacy  of  the  mortgage  mentioned  accordingly  carried  with  it 
the  unpaid  interest  that  accrued  prior  to  dfecedemt's  death  as  well  as 
that  which  accrued  thereafter.     Matter  of  Althus 262 

(0.)  Will  construed  —  Devise  in  trust  with  contingent  remainder  if 
beneficiary  die  without  issue  —  disposition  of  income  while  oow- 
tinoency  exists. 

The  will  of  a  testatrix  gave  her  property  to  her  executors  in  trust  to 
use  the  income  and  principal,  if  necessary,  for  the  education  and  mainte- 
nance of  her  two  sons  d>uring  their  minority,  and  in  the  meantime 
directed  the  accumulation*  of  the  surplus  income.  When  the  sons 
respectively  attained  the  age  of  twenty-one  she  directed  that  the  income 
thereafter  arising  be  paid'  to  them  in  equal  shares.  The  next  paragraph 
provided  that  when  the  sons  arrive  at  the  age  of  twentj-'five  one-eighth 
of  her  estate  then  remaining  should  be  paid  to  each  child!  absolutely. 
Then  provision  was  made  for  the  further  payment  of  another  ono^ghth 
to  each  child  upon  his  arrival  at  the  age  of  thirty.  The  5th  para- 
graph provided  that  "After  such  division  shall  have  been  made,  I  then 
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direct  my  said  executors  and  trustees  to  pay  over  to  my  said  sons,  the 
income  ari&ing  from  the  balance  of  my  estate,  during  the  term  of  their 
natural  lives,  and  in  case  of  the  death  of  either,  without  leaving  lawful 
issrue,  the  whole  income  to  go  to  the  survivor,  but  upon  the  death  of 
either  leaving  lawful  issue,  then  I  give  ♦  *  *  to  the  issue  of  such 
child  the  undivided  one-half  part  of  my^estate  then  remaining."  It  was 
further  provided'  that  "  in  case  of  the  death  of  both  of  said  children 
before  arriving  at  the  age  of  twenty-one  years  or  after  arriving  at  said 
age  without  leaving  lawful  issue,  the  I  give  •  ♦  *  unto  their  rela- 
tives, on  their  father's  side,  the  property  then  remaining."  The  next 
paragraph  empowered  the  trustees  "  to  transfer  and  turn  over  unto  my 
said  sons  in  equal  shares  the  whole  of  my  said  estate  then  remaining, 
or  to  either  son*  a  one-half  part  thereof,  to  be  his  absolutely,  at  any  time 
after  they  shall  arrive  at  the  age  of  thirty  years,  and  in  the  jud)^ment  of 
mv  said  executors  it  would  be  for  the  best  interest  of  said  child'  or  chil- 
dren  to  make  such  disposition  thereof."  The  younger  son  died  during 
his  minority  without  issue,  and  without  receiving  any  portion  of  the 
corpus.  The  other  son  survives  and  being  over  thirty  years  of  age 
claims  his  brother's  share. 

Held,  that  if  the  surviving  son  should  also  die  without  issue,  the 
father's  relatives  would  take,  so  that  there  is  an  outstanding  remainder 
in  them  which  prevents  payment  to  the  surviving  son ;  that  in  the  mean- 
time the  trustee  holds  the  property  to  pay  the  income  to  said  son  and 
to  pay  the  corpus  to  the  father's  relatives  if  the  said  contingency  should 
happen.     Matter  of  Eraser 1 

( 10. )  Will  —  Construction. 

Where  a  testatrix  directed  that  the  remainder  of  her  estate  be  diyidied 
into  as  many  shares  as  she  might  have  childten  living  at  her  death; 
that  one  of  such  shares  be  giren  to  each  of  her  children  surviving  at 
the  time  of  her  death,  andi  that  in  case  any  of  her  children  should  die 
before  her  leaving  lawful  issue  surviving,  then  such  issue  should  take 
the  share  th©  parent  would  have  taken  if  living,  and  further  provided 
that  the  share  of  the  son  be  placed'  in  trust  for  his  life,  with  remainder 
to  bis  lawful  issue,  if  any;  if  not,  then  such  share  should'  be  given  to 
her  children  living  at  the  time  of  the  death  of  said  son,  and  the  issue  of 
any  of  her  children  who  may  have  died  before  the  death  of  the  son, 
the  children  of  a  son  who  died  before  the  testatrix  are  entitled  to  take 
under  the  will.     Lightfoot  v.  Kane 46 

(11.)  Wills  —  Provisions  (W  —  Who  ENTrnxD  to  share  in  eesiduabt 
ESTATB  —  Vesting. 

Where  by  the  will  of  a  testator  who  left  him  surviving  no  descendant 
his  residuary  estate  was  given  in  equal  shares  to  such  of  the  grands 


694:  INDEX. 

childaren  of  two  deceased  unclee,  naming  them,  as  should  survive  testa- 
tor, one  grandchild  of  each  uncle,  'otherwise  provided  for  by  the  will, 
being  expressly  excluded  from  sharing  in  the  residuary  estate,  the  chil- 
dren of  any  of  the  grandchildren  of  either  of  said  uncles  are  not  entitled 
to  share  in  the  residuary  estate,  but  the  next  of  kin  of  a  grandchild  of 
one  of  the  uncles,  who  survivedi  testator,  are  entitled  to  take  the  share 
which  vested  in  their  mother  upon  the  death  of  testator.  Matter  of 
Rowe 227 

( 12. )  Will  construed  —  Pbovision  that  the  shabe  of  devisee  who  dies 

BEFOBE     TESTATOB     SHAU.     GO     TO     SXTBYIVINQ     BBOTHEBS  —  PBBSXrMFTKMf 

AQAIN8T  INTENTION  TO  OBBATB  INTESTAOY.     See  Kearney  V.  Kearney.      70 

(13.)  Will  —  Gonstbuotion. 

A  testatrix  in  one  paragraph  of  her  will  gave  to  each  of  the  surviving 
sons  (Frank  and  William)  of  her  brother  $1,000,  to  be  paid  from  her 
personal  estate  or  from  rentals  of  her  real  estate,  and  in  said  paragraph 
directs  how  the  legacy  to  Frank  is  to  be  paid.  In  the  next  paragraph  of 
her  will  she  gave  $1,000  in  trust  for  the  support  and  maintenance  of 
William.     Provisions  of  the  will  construed,  and) 

Held,  that  the  testatrix  intended  that  the  legacy  given  to  William  by 
the  first  paragraph  should  be  held  in  trust  for  him  under  the  next  para^ 
graph,  and  that  he  should  not  receive  $1,000  and  an  additional  $1,000 
in  trust  under  the  second  paragraph.     Matter  of  Baker 149 

(14.)  Same  —  CJonstbuction  of  —  Execution  of  —  When  extbinsio  evi- 
dence ADMISSIBLE  —  WhBN  LAPSE  AVOIDED. 

In  the  absence  of  proof  of  actual  survivorship  there  ia  at  common  law 
no  presumption  of  survivorship  or  simultaneous  death  where  persons 
perish  in  a  common  disaster.     Matter  of  Fowlea 425 

(15)  Same. 

Extrinsic  evidence  is  inadmiseible  in  the  construction  of  wills  except 
in  three  specific  instances:  (1)  latent  ambiguity;  (2)  to  rebut  a  result- 
ing trust,  and  (3)  a  patent  ambiguity  susceptible  of  resolution 
thereby.    Id. 

# 

(15.)  Same. 

Extrinsic  evidence  of  the  circumstances  surrounding  a  testator  at  the 
time  of  the  execution  of  his  will  ie  inadmissible  where  the  instrument 
is  clear  and  free  from  equivocation.     Id. 

(17.)   SAME. 

A  testator's  direction  to  a  court  to  reverse  a  rule  of  law  is  oontrary 
to  public  order.     Id. 
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(18.)  Same. 

Where  a  will  is  susceptible  of  two  constructions  that  which  validates 
it  will  be  preferred.     Id. 

(19.)  Same.      . 

Lapse  will  be  avoided  by  construing  a  bequest  as  substitutional  when- 
ever possible  in  the  instance  of  commorientes.     Id. 

(20.)  Same. 

A  direction  in  a  will  considered  and  held  to  have  been  intended  to 
avoid  a  lapse  and  substitutional.     Id. 

(21.)  Will  —  Testamemtabt  pqwbb   or   sale  —  Pbopebtt   of   testatob 

MUST  be  sold  in  MANNER  DIRECTED  IN  POWER  OF  SALS. 

A  power  of  sale  granted  by  the  will  of  a  testator  must  be  strictly 
pursued,  and  must  be  executed  according  to  the  intent  of  the  testator, 
and  where  it  was  manifestly  intended  that  the  sale  or  sales  of  his  residu- 
ary estate  should  be  for  cash  or  the  equivalent  of  cash,  the  sales  musi  be 
so  made,  unless  consent  that  th«y  be  made  otherwise  be  given  by  all  of 
the  parties  interested  in  the  residuary  estate.     Matter  of  E^avinoky.       25 

(22.)  Same  —  Whex  sale  invalid  as  to  infants. 

Where  under  such  conditions  no  proceeding  was  had  in  the  Surro- 
gate's Court  in  which  infants  interested  in  the  property  were  cited'  or 
repreeented,  a  sale  and  transfer  of  the  property  is  invalid  and  ineffectual 
to  divest  them  of  their  interest.     Id. 

( 23. )  Same  —  Bequests  for  charitable  uses  —  Computation  of  amount 

left    for    charity  —  ElTBCT    OF   ACCEPTANCE    OF    PROVISION    IN    UEU    OF 

DOWER  —  Will  construed  —  Disposition  of  trust  fund  after  majc^itt 
OF  beneficiary  —  Capacity  of  charitable  institutions  to  take  by 
WILL  —  Bequests  to  institutions  not  incorporated  —  Form  of  decree 
DiREcnNo  division  of  residuary  estate  among  charitable  institu- 
tions—  Practice  —  When  capacity  of  legatee  to  take  may  be  de- 
termined ON  accounting  —  Burden  of  proof  —  Effect  of  decrees  on 

PRIOR  ACCOUNTING  —  STATUTE  OF  LIMITATIONS — DECREE  THAT  PAYMENT 
OF  CHARITABLE  BEQUESTS  BE  DEFERRED  UNTIL  ZSEPIRATION  OF  TRUST.      See 

Hughes  V.  Stontenburg 128 

( 24. )  Wills  —  Revocation  of  pri<»  wiixs. 

A  last  will  which  makes  a  full  and  complete  diispoeitaon  of  all  the 
property  of  testatrix  amounts  to  a  total  revocation  of  any  prior  will 
and,  therefore,  need  not  contain  a  revocation  clause.  Matter  of 
McMuIen 400 
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(25.)  Same  —  Contexts  of  bestduabt  devise — Lineal  DE8CEin>ANT8  — 
Executors  and  admin istratobs.     See  Matter  of  Fidelity  Trust  Ck>.    320 

( 26. )  Same  —  Power  or  sale  not  exercised  —  When  widow  entitled  in 
transfer  tax  proceeding  to  have  valtte  or  dower  deducted  from 
APPRAISED  VALUE  OF  REAL  ESTATE.     See  Matter  of  Browning 511 

( 27. )  Same  —  Opinion  of  expert  excluded  —  Evidencb. 

The '  opinion  of  an  expert  as  to  the  genuineness  of  a  testator's  mark 
properly  excludied.     Matter  of  Caffrey 518 

(28.)  Same  —  Undue  influence. 

Undue  influence  always  imports  coercion  destructive  of  testator's  voli- 
tion or  freed>om  of  will  and  is  tantamount  to  force  or  fear      Id. 

(29.)  Same. 

An  issue  of  undue  influence  should  not  be  left  to  the  jury  unless 
reasonable  evidence  is  given  that  the  person  charged  had  influence  over 
testator  and  exercised  it  to  the  extent  of  coercion  and  that  such  exercise 
was  the  oa/u^a  eausans  of  the  alleged  will.     Id. 

(30.)  Will  —  Action  to  revoke  probate  —  Undue  influence  —  Evi- 
dence—  Trial  —  Finding  by  jury  on  specific  question  —  Special 
term  —  Authority    to   vacate    order    setting    aside   verdict.      See 

Sutherland  v.  Murray 32 

See  Domicile,  Oifta,  Trusts,  etc. 


